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PREFACE TO THE FIRST EDITION 


This book is Written primarily for students of Indian uni- 
versifies. The course covered is substantially that pre¬ 
scribed by Calcutta University. To bring the subjects 
abreast of recent developments, in several instances addi¬ 
tional material has been incorporated. Most of the qualities 
peculiar to the arrangement and scope of the book are to 
be ascribed to the primary end for which the book was 
undertaken. I venture to hope that the volume may be use¬ 
ful also to students outside India, and to any who wish to 
acquire a general knowledge of political theory and practice. 

In the text of the book classical quotations and untrans¬ 
lated quotations from modern books the language of which 
is other than English have been studiously avoided. English 
is the medium of university instruction in India, and the 
Indian student, as a rule, is unacquainted with any other 
modern European language. Latin and Greek are likewise 
unknown to the Indian student, whose classics are Sanskrit 
and Arabic or Persian. Throughout the book a knowledge 
of Logic and History has been assumed. Students of 
Political Economy and Political Science in India normally 
are expected to have passed the Intermediate Examinations 
in these subjects. 

As this book is meant to be a text-book for the earlier 
stages of political and economic studies, I have not elaborated 
what may be called abnormal theories. A fair impersonal 
presentation of modern political theory has been my 
eqdeavour. Originally I meant to include several chapters 
on the history of political theory, but the book ran the 
danger of being overcrowded ; so, wherever possible, I have 
incorporated historical sections in the individual subjects. 
The treatment of some subjects, e.g., the Government of 
Britain, and the Government of India, has been much more 
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detailed than a first course of political studies usually 
-demands. Such detailed treatment is due to the nature of 
the course prescribed in India. Repetition of detail, e.g., 
under the Executive (Chapter XVI) and under the individual 
governments (Chapters XXI-XXVII) is also due to local 
exigencies. The chapter on the Government of Japan, 
though noc essential according to our local syllabus, is adde£l 
to enable Indian students to know in outline the system of 
government in an eastern empire which for many years fias 
created the deepest interest in India. 

The bibliography appended is intended as an initial guide 
to Indian colleges wishing to start Political and Economic 
studies. The list has been compiled with reference to the 
sums usually available for such purposes. 

In the moulding of ideas which have Jed to the writing 
of this book, my obligations have been many. These are 1 
best summarized when I say that I owe much to most of the 
authors whose books I recommend in my library list, and 
whose theories or facts are specifically mentioned in the 
text. For more immediate help I am indebted to my late 
colleagues in Presidency College, Calcutta, the present Pro¬ 
fessors of Political Economy and Political Philosophy— 
Mr. J. C. Coyajee and Babu Panchanan Das Mukherji. To 
the latter in particular I am grateful for many suggestions 
and criticisms. To Mr. J. C. Kydd, Professor of Political 
Economy and Political Philosophy in the Scottish Churches 
College, Calcutta, I am also much obliged for valuable help. 
Throughout the whole book, from its earlier to its® later 
stages, for criticism, for help in reading proofs and for the 
compilation of the index, I owe more than I can express to 
my wife. • 


Krishnagar, Bengal, 
February , 1921. 


R. N. GILCHRIST. 



PREFACE TO THE SECOND EDITION 

Thb demand for a second edition of this book has given 
tfye author an opportunity of revising the text and of 
recording many political changes that have taken place 
since 1920. The main features of the book remain 

■a 

unchanged, and, in some cases (e.g., the Government of 
Germany) it has been deemed advisable to leave the previous 
Chapters very much as they were, in spite of political 
fluctuations. The unsettled state of the post-war period 
makes it difficult to distinguish between the permanent and 
the temporary ; and there is less likelihood of confusion for 
the student if, at the present stage, the more settled facts 
of history are not mixed up with the fluctuations of present 
day politics. The revision and printing have been carried 
through at high pressure, but even so it has not been found 
possible to record all the changes that have occurred recently. 
An instance will be found at page 385, where the island 
Ascension is stated to be under the British Admiralty. It 
has recently been transferred to the administration of 
♦St. Helena. Such instances show the necessity of periodical 
reference to standard works such as the Statesman's Year 
•Book in order to keep the descriptive parts up to date. 

R. N. GILCHRIST. 


Calcutta, 
November , 1923, 
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CHAPTER I * 

INTRODUCTORY 


1. THE NAME AND SCOPE OF THE SCIENCE 


Political Science deals with the state and go vernmen t. 
Within its scope are included so many subjects that writers 
have found considerable difficulty in finding a 
of > th^ aine name sufficiently wide to cover its content. 
Science Political Science has now been widely accepted 
as the general designation for the science of the 
state and government, but several other names have been 
suggested. This is not without reason, for in a science which 
is older than Aristotle, the developments have naturally been 
very wide and far-reaching ; indeed, several of the subjects 
with which we deal in this book have really developed into 
independent sciences. Political Science is one of the many 
sciences of society, and, as we shall see piesentlv, it is 
.-impossible to draw absolute lines of demarcation between 
one branch of social science and another. The term is now 
a generally accepted one, indicating certain definite lines of 
study, all of which revolve round one centre—the c State. 

Some writers, especially the earlier writers on the 
subject, use simply the word Politics as a title for the 
p science. This word is derived from the Greek 

*» C8 word polis, meaning a city, with its derivatives 
Mites 1 a cjjfejgp, and the adjective politikos , civic. Other 
writers, using the word Politics as a general designation, 
subdivide the science into two broad divisions, viz., 
Political, Philosophy, Theoretic or Deductive Politics, 
and Historical, Applied or Inductive Politics. Sir 
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Frederick Pollock, for example, the well-known English 
writer on the subject, divides the science thus :— 


Theoretical Politics 


A. 

Theory of the State. 

A 

B. 

Theory of Government. 

B. 

C. 

Theory of Legislation. 

C. 

D. 

Theory of the State as an 
artificial person^ 

D. 


Applied Politics 

The State (actual forms of 
Government). 

Government (the working of 
Governments, Administra¬ 
tion. etc.). # 

Laws and Legislation (Pro*e- 
dure, Courts, etc.). 

The Slate personified (Diplo¬ 
macy, Peace, War, Interna¬ 
tional Dealings). 


The first of these divisions, Theoretical Politics, is 
concerned with the fundamental characteristics of the state, 
without particular reference to the activities of government 
or the means by which the ends of the state are attained. 
The second division, Practical Politics, deals with the actual 
working of governments and the various institutions of 
political life. This division is both useful and exhaustive. 
It covers the whole field of Political Science, and, were the 
name Political Science substituted for Politics, the division 
would be universally acceptable. To the use of the word 
Politics, however, there is a well-grounded objection. Used 
in its original Greek sense, the word is unobjectionable, but 
modern usage has given it a new content which makes it 
useless as a designation for our Science. The term Politics 
nowadays refers to the current problems of government, 
which as often as not are more economic in character than 
political in the scientific sense. When we speak of a man as 
interested in politics, we mean that he is interested in th^ 
current problems of the day, in tariff questions, in labour 
questions, in the relations of the executive to the legislature, 
in any question, in fact, which requires, or is supposed to 
require, the attention of the law-makers o£ the country. 
Similarly a “ politician ” is not a student of Political Science 
but a member of this or that political party. The words poli¬ 
tics and politician, therefore, are so wide in application and 
indiscriminate in use that once and for all they had better 
be rejected as names for our science and students iof our 
science. The etymological meaning is not the current mean¬ 
ing, and it is better in this case to bow to current u$age than 
to etymology, just as the sister science, Economics, has done. 
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The word Economics etymologically means household 
management, now known as Domestic Economy: the study 
of wealth is now definitely known as Political Economy or 
Economics. 

Another nanfe which is sometimes used is Political 
Philosophy. This term is a most useful one if used for 
a specific purpose, but it is too narrow to 

p?ii t,Ca i include the whole field covered~£y our subject, 
rnuosop y political Philosophy deaIs with the funda¬ 
mental problems of the nature of the state, citizenship, 
questions of duty and right, and political ideals." This 
forms part of our subject. In the opinion oF some English 
political thinkers, this is the main part of Political Science. 
Sidgwick, for example, declares that the study of Political 
Science, or, as he calls it Politics, “ is concerned primarily 
with constructing, on the basis of certain psychological 
premises, the system of relations which ought to be 
established among the persons governing, and between 
them and the governed, in a society composed of civilized 
men, as we know them.” Another considerable part of our 
subject is historical and descriptive—the Applied Politics of 
Sir Frederick Pollock's division. This latter section," though 
closely concerned with Political Philosophy, would be qqtjQjE 
place in a pure Political Philosophy course. Political Philo¬ 
sophy is in a sense prior to Political Science, for the funda¬ 
mental assumptions of the former are a basis to the latter. 
Political Philosophy, in its turn, has to use much of the 
material supplied by Political Science. No definite line can 
be drawn between them, but according to modern usage 
B Political Science has a certain definiteness of meaning which 
Political Philosophy has not yet attained. 

French writers sometimes use the plural form, the Poli¬ 
tical Sciences, which is correct insomuch as the various phe¬ 
nomena of the state and government really may 
p h ft* i studied separately. Thus Sociology, Politi- 

Sciencea ca ^ Economy, Constitutional Law and Public 

• Administration, all deal with phenomena closely 

connected with the state. These are special sciences, dealing 
with distinct branches of enquiry. Political Science too, as 
we understand it, deals with a particular subject in a general 
way. All these sciences, Political Science included, are 
social sciences; they de^l with the relations of men in society. 
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and as each man is essentially connected with the state,, each 
social science is to some extent a political science. It is pos¬ 
sible, however, to separate the various branches of enquiry - 
Political Economy deals with wealth ; Sociology with the 
forms of social union, social laws and ideals;VPohtical Science 
with the state and government. No absolute separation is 
possible. In Political Science we touch on problems which 
really belong to the domain of Sociology, Political Econon^y, 
Jurisprudence, and Constitutional law. Political Science 
deals with the general problems of the state and government; 
these others deal with special problems. 

Both reason and usage, therefore, justify the name Poli¬ 
tical Science. Its central subject is the state, and the scope 
of the science is determined by the enquiries 
that arise in connection with the state. These 
enquiries may broadly be classed under the state 
as it is; the state as it has been; the state as it 
ought to be. To discuss the state as it is implies an analysis 
of the meaning of the state, its origin and its essential attri¬ 
butes. The various working manifestations of the state, 
that is, the principles and practice of existing governments 
naturally fall under this head Under the state as it has been 
is included a historical suivey of theworking of governments, 
or the historical development of the state and of ideas con¬ 
cerning the state. The state as it ought to be includes the 
analysis of the functions of government, and a determi¬ 
nation of the principles on which governments may best be- 
conducted. 


Political 
Science : 
its Scope 


2. THR* METHODS OF THE SCIENCE 

i 

Aristotle, the greatest writer on the subject the world 
has had, called Political Science the master or supreme 
science. Several modern critics, however", refuse 
Is Political to political Science the right of even the name 

Science? science. They say that the subject-matter of the 
science is so varied, and in many cases so in¬ 
exact, that proper scientific methods cannot be apifliecT 
fo it. The arguments of such critics apply equally to 
all the social sciences. Social, political and economic 
problems deal with the complex actions and motives 
of men, for which it is often admittedly difficult to find 
general laws. The exactness of Physics and Chemistry 
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is absent from the social sciences. It is impossible to 
deal with problems of man in the clear-cut way by which we 
can deal with problems of matter. It is easy to analyse a 
chemical compound and to say exactly what it is. Experi¬ 
ments, too, in tlfese natural sciences enable laws to be tested 
with accuracy and in various ways. While we may agree that 
» the exactness of the natural sciences is impossible of attain¬ 
ment in the social sciences, nevertheless social problems can 
be tre ated with the same scientific methods as Chemistry or 
Physics. The results, indeed, may not be so accurate or so 
easily tested, but, as we shall see, the various subjects 
with which we deal present a systematized mass of material 
which is capable of being treated by ordinary scientific 
methods. We shall see that general laws can be 
■deduced from given material, and that these laws are useful 
in actual problems of government. To say that the only real 
sciences are those which have exact results, with the dogma¬ 
tic proof of experiment, is to deny the possibility of Ethics, 
Political Economy,Political Science, Sociology and Metaphy¬ 
sics being sciences. The chief disproof of the contention is 
that they are recognized as sciences by thinking men. They 
are rapidly expanding, and as time goes on, their suitability 
for the application of scientific methods is amply 
demonstrated. 

It is true that in Political Science there are many diffi¬ 


culties which do not occur in, say, Chejnistry or Physics. In 
the Natural Sciences it is possible by observa- 

in Politixa* * 10n an( ^ ex P er i ment to obtain uniform and ex- 
.Science* Ca act l aws - One chemical element is exactly the 
» same all the world over; any variations in its 

omposition can be tested and explained. In Political 
Science it is difficult to find uniform and unvary ing laws. The 
material is constantly varying.' "Actions and reactions take 
place in various and often unforeseen ways. A man is a 


member not only of a state, but of a host of other social 
groups—a municipality, a church, a trade-union, a stock- 
exChange, a university, a caste or a family. To understand his 
actions in one phase of his life often requires a knowledge of 
the social groups influencing him, or influenced by him. Social 
and political relations are constantly changing, and what may 
be true of them to-day may not be true a century hence. In 
•all matters concerning man, too, there are unconscious 
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assumptions in the mind, which, formed before the mind con¬ 
sciously reacts to them, often give a bias to our judgments. 
It not infrequently happens in social sciences, like Political 
Economy and Political Science, that at the outset of our 
study we cannot lay down the fin^l limits of the 
subject-matter. The methods of enquiiy are frequently 
best explained by using them, and observing their results 
when applied to concrete problems. Complete and fifcal 
answers to questions in social science can be given only 
when the science is ended. Historically, we find tttat a 
body of systematic knowledge is built up before reflexion 
analyses its presuppositions. What is historically a late 
development of the science is logically the first and funda¬ 
mental question, so that the methods are often best under¬ 
stood by an analysis of the actual scope of the science. 

Though the experimental method as applied in Physics 
and Chemistry is inapplicable, nevertheless there is a wide 
field of experimentation of a definite kind in 
mental Political Science. The Political Scientist cannot 
Method* select one community here and another there 
and experiment with democracy in the one and 
socialism in the other. Even if he could, his results would 
be influenced by various kinds of unpredictable causes such 
as wars, revolutions, strikes and religious movements. The 
source of the experiments of Political Science is history ; 
they rest on observation and experience. Every change in 
the form of government, every new law passed, every war, 
is an experiment in Political Science. These are materials 
for political science just as, say, carbon is material for 
Chemistry. Most of these events do not take place as corn 
scious experiments : they simply happen. In the modern 
world, however, political experiments are made, definitely 
based on reasoning provided by” Political Science. Two 
notable examples may be quoted—one, the grant by the 
English Parliament of responsible government to Canada in 
accordance with the recommendations contained in Lord 
Durham’s Report of 1839; the other, the grant by Parliament 
of constitutional reforms to India on the basis of the 
recommendations of the Montagu-Chelmsford Report. In 
these cases the conclusions are definitely grounded on bases 
provided by Political Science, and, therefore, conscious 
political experiments are made or proposed. 
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The chief method of experimentation in Political Science 
is thus the Historical Method. Properly to understand 
political institutions, we must study them in their 
leaf Method" o r jg^ n » the ir growth and d evelopm ent. History 
not only explains Institutions, but it helps us to 
make certain deductions for future guidance. It is the pivot 
round which both the Inductive and the deductive processes 
oj Political Science work. 

The historical method, of which the best modern English 
exponents are Seeley and Freeman, is mainly inductive. By 
it generalizations are made from the observation 
Sidgwickjs and study of historical facts. More than any 

Historical * ot h er method, it gives positive results. Philoso- 
Method phical political scientists do not give it the same 
importance as the Historical School. Sidgwick, 
for example, gives this method a secondary position, tor two 
reasons. First, he holds that histoiy can not dete rmine the 
ultimate standar d of go od anc^bad, or of right ancTwrong in 
political life. The goodness or badness of the political 
institutions which history snows us is determine d on other 
grounds than . historical, i.e., ethical jor_ philosophical. 
Second, the study of history only in a"very limitecTway can 
enable us to choose means for the attainment of the end of 
political life, for not only is it difficult to ascertain the com¬ 
plete bearing of past events with accuracy, but also each 
age has its own problems and difficulties, all of which are 
relative to the times in which they occur. • 

Sidgwick's objections are quite justifiable in the case of 
the indiscriminate use of historical material. But the , 
, Political Scientist must exercise careful judgment in his 
analysis and selection of material. History itself, moreover, 
is becoming more and more exact as time goes on, so that 
the objection regarding accuracy loses its meaning. History, 
too, enables us to judge the goodness or badness of actions, 
though it 'does not” provide us wTEE our actual ethical 
standards. As in all scientific methods, the greatest care 
must be used in the application of the historical method. 
Otherwise it may degenerate into what Bluntschli, the well- 
known German writer, calls “mere empiricism," which means 
too great adherence to historical facts, without due regard 
to causes and effects, and rigid conservatism, on the ground 
that what has been in the past must be now and for the future. 
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The Historical Method is supplemented by the Com¬ 
parative Method, a method which is as old as Aristotle. 

This method tells us that, in order to fin d out the 
Compar- laws which underlie them, we must compare the 
Method various events" of the world’s history. Similar 
events may occur under very different political 
conditions, or vice versa, similar political conditions may 
lead to very different political events. Revolutions, fQr 
example, have happened at all times and under various con¬ 
ditions. By the Comparative Method we sift out what is 
common, and try to find common causes and consequences. 
A modern example is the Russian Revolution. Poli¬ 
tical Scientists compare it with the English Great Rebelli&n 
and the French Revolution, trying not only to explain what 
has happened but to lay down rules for the future guidance 
of the Russians. 

The Comparative Method must be used with great care. 
In trying to find general principles underlying historical 
events, many elements of difference have to be examined. 
The social system, the economic conditions, the temperament 
of the people concerned, the capacity for political life, 
their moral standard, their qualities of obedience or law- 
abidingness, all must be taken into account. A comparison 
of the United States and India, for example, as regards 
democracy would be useless, were not the fundamental 
difference of caste thoroughly analysed, with its bearings on 
political phenomena. 

In the Comparative Method the ordinary processes of 
inductive logic must be followed. These are ( a ) the 
Method of Single Agreement, by which, among a number ( 
of instances of political phenomena, we find one element in 
common. This element, extracted by a process of elimina¬ 
tion, whereby irrelevant antecedents are dispensed with, is 
the cause. The chief difficulty of this method is the possible 
existence of a plurality of causes. To cope with this we 
muse vary the circumstances as much as possible by multi¬ 
plying the instances. ( \b) The Method of Single Difference, 
in which, given a certain political phenomenon, if an instance 
in which this phenomenon occurs and an instance in 
which it does not occur have every circumstance in com¬ 
mon save one, that one circumstance, in which the two differ, 
occurring in the first phenomenon, is the cause, (r) The 
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Double Method of Agreement, or, as John Stuart Mill calls 
it, the Joint Method of Agreement and Difference. If 
various examples in which a political phenomenon occurs 
have only one element in common, while various similar 
instances in wBich it does not occur are marked by the 
< absence of this element, then the element present inone and 
’ absent in the other is the cause or an integral part thereof, 
ofthe phenomenon. ( d) The Method of Residues, according 
to which, after we have subtracted from the given political 
phenomena such parts as are already known to be cause and 
effect, the remnant may be judged to be the effect of the 
remaining causes. ( e) The Method of Concomitant Varia¬ 
tions, whereby if a phenomenon varies in any manner when¬ 
ever another phenomenon varies in another manner, then 
they somehow are connected by cause and effect. 

These methods, applicable in a natural science like 
Chemistry,are equally applicable in Political Science, though 
. . the results are not so accurate. Particular care 

naogy j n p 0 jiti ca l Science is required in the case of one 

inductive method, viz., Analogy, where two things, because 
they resemble each other in certain points, may be regarded 
as resembling each other in all other points, though no 
definite cause can be found for such resemblance. Analogy 
is very useful in Political Science, but it must never be 
forgotten that analogy is not proof. It gives probability, not 
certainty, and the difficulty of its application in Political 
Science is all the more marked because of the vast number 
of circumstances surrounding any given instance. 

These inductive methods are' useful so far, but they must 
• be used in conjunction with what Bluntschli calls the Philo¬ 
sophical Method. The truly Philosophical, De- 
^uctive or a P r * on ' method of which Rousseau, 
Methadr Mill and Sidg wick are exponents, starts from, some 
abstract original ide_a about hum arTpafure^ and 
draws deductions from that.idea as to the nature of the state, 
its aims , its functions and its future. It then attempts to har- 
motakeitstheories'with the actual facts of history. The danger 
of thxji method is that the user, as Plato in his Republic or 
More In his Utopia , often allows his imagination to run riot 
and he forms theories which have little or no foundation in 
historical facts. The result is that the method degenerates 
into what Bluntschli calls mere Ideology, which pays little or 
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no attention to facts. This is particularly dangerous in 
practice, as may be seen from the French Revolution, the 
leaders of which were the unreasoning followers of those 
who, like Rousseau, preached the doctrine of Liberty, 
Equality and Fraternity. A modern example is the Russian 
Revolution, where abstractions preached by dreamers led to 
a collapse of the governmental system and to anarchy and 
mob-rule i nparalleled in history. • 

The two methods, historical and philosophical, do not 
conflict: they rather supplement and correct one another. 

The genuine historian as such is compelled to 
Method * reco &ni z e the value of philosophy, and the true 
philosopher must equally take the counsel “of 
history. The experiences and phenomena of history must be 
illumined with the light of ideas. The best method thus 
arises out of the blending of the Philosophical and the 
Historical Methods. Aristotle and Burke are notable 
exponents of this method. 

These are the methods of Political Science. Difficulty 
sometimes arises in the methodology of Political Science 
from confusing with methods the points of view 

and Points ^ rom w ^ich the science may be studied. Certain 
of View** writers, chiefly French and German, give as 
methods the Sociological, Biological,Psychologi¬ 
cal and Juridical. These are not methods, but points of view. 
To study the state from the Sociological point of view means 
to apply the theory of evolution to political phenomena ; the 
Biological Method tries to interpret the state and its organi¬ 
zation by comparing it with the living body, with brain, 
neives, muscles, etc. ; the Psychological tries to explain, 
political phenomena through psychological laws ; and the 
Juridical regards political society as a collection of laws, 
rights, and duties, without reference to the many othef social 
forces influencing man in his relations with others. 

Not only, theiefore, is Political Science a science with 
material as definite as that of Chemistry, Physics or 

Conclusion Geology but ^ is a science where the recognized 
one usion met ij 0 ds ^ese sciences can be regularly 

applied. Because slight shades of difference may vitiate a 
whole conclusion, as a science it is more difficult than the 
Natural Sciences. The difficulty in the application of these 
methods arises from the innumerable elements, undefined 
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and (indefinable, which occur in any science of man. Much 
patience in comparing: details, much care in applying in¬ 
ductive methods, much mental balance in making judgments, 
all these are necessary in Political Science. It is a science 
which taxes th£ scientific mind to the utmost; and its con¬ 
clusions, no less than the discoveries of Chemistry, vitally 
affect the daily lives of the inhabitants of the globe. 

THE RELATIONS OF POLITICAL SCIENCE TO ALLIED 

SCIENCES 

Man is a social being, and his various social activities- 
may be studied separately. His political life is only one 
part of his total social life, but as every human being lives 
within a state, the science of the state is necessarily con¬ 
nected with the other social sciences. 

The various sciences dealing with man as a social entity 
are called the social sciences, and the most fundamental of 

Sociol them all is Sociology. Sociology is the general 
ocio ° By social science. It deals with the fundamental 
facts of social life, and, as political life is only a part.of the 
sum-total of social life, Sociology is wider than Political 
Science. Sociology is the study of the elementary prin¬ 
ciples of social union. It is not the sum of the various social 
sciences but the fundamental science of which, to use the 
teim of a well-known American writer. Professor Giddings, 
they are “ differentiations ’\ In Political Science we must 
assume the facts and laws of human association, which 
facts and laws it is the duty of Sociology to study and 
determine. The exact boundaries of the two sciences can¬ 
not be rigidly defined. They occasionally overlap; but 
there is a clear general distinction. Sociology is the 
science of society : Political Science is the science of the 
state, or "political society. Sociology studies man as a 
sociaf being, and, as political organization is a special 
kind of social organization, Political Science is a more 
specialized science than Sociology. 

^Political Science, as we have already seen, is intimately 
connected with History. Sir John Seeley, a well-known 
English writer on History and Political Science, 
» ory h as expressed the relationship in a classic 
couplet:— 

History without Political Science has no fruit, 

Political Science without history has no root. 
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History is a record of events ; it tells the how and why 
of happenings. It is an account not only of events but of 
•conditions and causes. History provides the raw material 
of Political Science. Not every type'^oThistory; hdWfever, 
is used “by'Political Science. The history <5f language, of 
customs, of battles, of art, of literature, for example, have 
no direct bearing on Political Science. Political Science is 
concerned mainly with political history and the history 6f 
the particular institutions which form the subject-matter of 
the science. These institutions can be properly understdod 
only in their historical setting. History explains them by 
tracing their growth and explaining their changes in 
structure. Political Science, using this material, takes* a 
wider view. It tries to find general causes and laws. 
Political Science, as wfe shall see, has a definitely historical 
section. In a treatise on Political Science we must trace 
the history of various institutions, not for the sake of 
history but to enable us to form the conclusions of our 
science. Insomuch as history not merely records events but 
analyses causes and points out tendencies it overlaps 
Political Science. Political Science, however, goes further. 
It uses historical facts to discover general laws and prin¬ 
ciples ; it selects, analyses and systematizes the facts of 
history in order to extract the permanent principles of 
political life. Political Science, further, is teleological, that 
is to say, it deals with the state as it ought to be, whereas 
history deals with what has been. 

The general line of demarcation between Political Science 
and Political Economy or Economics is clear. Political 
? Science is the science of the state : Economics . 
Economy the science of wealth. Economics deals with 
the production, consumption, distribution and 
exchange of wealth, subjects which form a body of material 
•quite distinct from that of Political Science* Obviously, 
however, government is closely concerned with economic 
matters. A glance at the prevailing questions before modern 
legislatures will show that a very large number, such as dis¬ 
putes between labour and capital, and the imposition of 
tariffs, are concerned wich industrial and commercial matters. 
All economic activities are carried on within the state on 
•conditions laid down by the state in laws, and the prevailing 
theories of state or of government functions profoundly 
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affect the economic life of a country. It is a matter of first- 
rate importance to the producer of wealth, for example, to 
be able to judge whether the prevailing tendencies are in¬ 
dividualistic or socialistic. Questions of individualism and 
socialism, indeed, illustrate better than any other the inter¬ 
action of Political Science and Economics. As a rule they 
are treated fully in text-books on both Economics and Poli¬ 
tical Science, the political and economic arguments alike 
being set forth whether the book is meant as a text-book 
in Economics or Political Science. The two sciences, while 
each has its distinct subject-matter, are thus closelyjtplated. 
Political movements are profoundly influenced by~economie tj 
causes : economic life is conditioned by political institutions 1 
and'ideas. So close is the connexion that scientific writers 
of a century ago regarded Economics as a branch of Politi¬ 
cal Science. Nowadays we separate the sciences, regaid- 
ing both as differentiations of the more general science of 
Sociology. 

Political Science, the science of polrjjg^.order, is also* 
closely connected with Ethics, the science of mo ral o rder. 
Ethics On genera I grounds the line of division^is^clear. 

Ethics is the science of conduct or morality. 
Ethics deals with the rightness and wrongness of man’s con¬ 
duct, and of the ideals towards which man is working. Ejich 
man must live in a state, therefoie both rightness and wrong¬ 
ness of conduct, and the moral ideal, must be concerned 
with the state. The political ideal cannot be divorced from 
the ethical ideal. We cannot conceive a perfect state where 
wrong ethical ideals prevail. The ethical and the political 
• must in this case coincide. The science of Ethics is there¬ 
fore prior to Political Science. We must settle the basis of 
right and wrong before we discuss political institutions and 
ideals.* Ethics is a study of human motives, an analysis of 
intention, of desires and of the moral end, and this moral 
end is the ultimate justification of Political Science. Both 
sciences are teleological, and in their ideals they must be in 
agreement; but the main body of material is distinct. 

The close inter-relation of these various sciences with 
Political Science is shown by the place universities have 
given it in curricula. Sometimes it is established as a 
subject by itself, independent of other subjects ; sometimes 
it is given as a half-subject with Political Economy i 
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sometimes it is included in the History course, sometimes 
in the Philosophy course, and as an optional or compulsory 
subject it is included as a rule in the Honours courses of 
all these subjects. 

As time goes on, more and more subjects dlosely connected 
with the state tend to develop into independent sciences. 

Public Administration, for example, which 
Sciences examines the principles and practice of goveffci- 
wCM *' § xnenis, and Comparative Politics, which, by the 
comparative method, examines the various kinds of govern¬ 
ments, trying to deduce general laws therefrom, both pro¬ 
mise to become independent sciences. With other sciences 
already recognized as such, Political Science has more or less 
close relations. Jurisprudence, or the science of law, is 
intimately concerned with the state; Anthropology, the 
science which deals with the existence, development and 
interpretation of customs, dress, superstition, religious 
festivals, and social institutions generally; Ethnology, the 
science of races ; and Religion, especially the comparative 
study of Religion, which shows the effect on political insti¬ 
tutions of religious beliefs and observances—all these 
sciences in a greater or lesser degree are related to Political 
Science. 

DiagrammaticalIv the relation of Political Science to the 
other social sciences may be shown in a general way thus :— 

Anatomy and Physical Anthropology (the sciences of man 

as a physical being) 


I 

Sciences of Man as? 
an Individual 


I 

'Psychology 


I 

Physiology 


Science of Man as 
a Social Being, 
Sociology 


| " | I I I l. 

Ethics Political Economics Religion Science of Social 

Science Language Anthropo- 

{Compara- logy 
five Philo- ' 

logy, etc.) 

I 


I 

Science of 
Law 

•(Jurisprud¬ 

ence) 
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Public 

Administra¬ 
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Constitutional 

Law 

and History 
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CHAPTER II 

THE NATURE OF THE STATE 

1. DEFINITION OF THE STATE 

Before attempting to define the word “ state ’* as used 
in Political Science, we must first dismiss a certain number 
of verbal ambiguities which arise chiefly from 
Different the inexactness of every-day language. The 
of C s™at** w o f cl is often used indiscriminately to express a 
general tendency or idea. Thus in phrases like 
3 tate control, state railways, state education, it indicates the 
collective action of the community through government as 
contrasted with individual management. In “ state regula¬ 
tion ” and “ state management ” the word state is used 
where, strictly speaking, government should be used. In 
■the phrase “ church and state M the organization of civil 
power as distinguished from religious power is indicated. 
Again, we speak of the Indian States, the State of 
Prussia m Germany, the State of New York in the United 
States of America, the State of Victoria in the Australian 
Commonwealth. Not one of these uses is scientifically 
correct. One of the essential characteristics of a state is 
sovereignty, a characteristic lacking in every one of these 
so-called states. Unfortunately no general name has found 
acceptance even in Political Science for these “ states ”, all 
of which are only units or parts of a state in the scientific 
sense of the term. The word “ province ” might be usefully 
employed, but as yet it has not found favour, and at present 
the double use of the word state continues in both scientific 
hooks and popular language. At the outset of his studies in 
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Political Science, the student is warned to note this con¬ 
fusion. Finally, we have to bear in mind that there is the 
juristic meaning of state, in International and Constitutional 
Law, which regard the state as an artificial person with 
definite rights and duties, as distinguished from the natural 
person or ordinary citizen. 

We have already seen that Political Science is a parti¬ 
cular branch of the science of society, or sociology. SocidJy 
is composed of a number of individuals living 
^ e ^i» nitl ° n together and entering into relations with one 
State 6 another. The state is a type of sociely regarded 

from a definite point of view. Social relations 
vary, and of these political relations form one class : it is 
with these that we are concerned in Political Science. The 
political life of man lends colour to and borrows colour 
from his other social activities. The political relation, how¬ 
ever, does not either sum up or control the other social rela¬ 
tions of man. Political order is one of several orders—so¬ 
cial, moral, religious—and its distinguishing characteristic 
is the state, with its visible human institutions of laws and 
government. 

Definitions of the state are as numerous as are the books 
written on the subject. Quoted below are a number of 
modern definitions, given by writers from various points of 
view. The first two are by well-known English lawyers— 
Holland and Phillimore. 

Holland defines the state thus ^ * V 

“A*"numerous assemblage of human beings, generally 
: occupying a certain territory, amongsfwhom the will of the 
[majority, or of an ascertainable class of persons, is by the* 
[strength of such a majority, or class, made to prevail against 
[any of theii number who oppose it.” 

Phillimore says that the state is * 

“ A people permanently occupying a fi^ed territory, 
bound together by Comm on la ws, habits, and customs into 
o qe body politic, exercising through the medium“of an or¬ 
ganized government independent sovereignty and control 
over all persons and things within its^oundaries, capable of 
making war and peace and of entering into all international 
relations with the communities of the globe.” 

Bluntschli, the German writer, says:— 

“ The state is a combination or association of men in the 
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form of government and governed, on a definite territory, 
united together into a moral organized masculine person¬ 
ality, or, more shortly, the state is the politically organized 
national person c^f a definite country.” 

Sidgwick, the well-known English writer on Philosophy, 
Political Economy and Political Science, says that the state 
is ^ “ political society or community, i.e., a body of human 
brings deriving its corporate unity trom the fact that its 
members acknowledge permanent obedience to the same 
government, which represents the society in any transactions 
that it may carry on as a body with other political societies.” 
This government, he says, is independent, in the sense that 
it is not in habitual obedience to any foieign individual or 
body or the government of a larger whole. 

Professor Burgess, of Columbia University, New York, 
one of the greatest modern authorities, says that the state is 
a “ particular portion of mankind viewed as an organized 
unity.” Dr. Willoughby, another recognized American 
authority, says that the state exists “ wherever there can be 
discovered in any community of men a supreme authority 
exercising a control over the social actions of individuals 
and groups of individuals, and itself subject to no such re¬ 
gulation.” Dr. Woodrow Wilson says simply that the state 
“ is a people organized for law within a definite territory.” 

These, definitions do not agree in all details. Some of 
them are given from particular standpoints, and are open 
to criticism on certain points. They contain, however, all 
the essential ideas necessary to the definition of the 
state. The state is a concept of Political Science and a 
moral reality which exists where a number of people, living 
on a definite territory, are unified under a government which 
in inteinal matters is the organ for expressing their 
sovereignty, and in external matters is independent of other 
governments. • 

2. THE ESSENTIAL ELEMENTS OF THE STATE 

The essential elements of the state are thus: first, a 
number of people, or population; second, a definite place of 
residence, or territory ; third, an organization unifying the 
people, or government; and, fourth, supremacy in internal 
matters and independence of external control, or sovereignty. 

2 



18 


POLITICAL SCIENCE 


1. It is obvious that to have a state, which is a human 
institution, a population of some kind is necessary. No state 

can exist in an uninhabited land ; nor can there be 
Jation° Pa " a ?y state if there is no population beyond a 
single family. The family may be a centre round 
which the state grows, but till there is a series of families 
there cm be no state. It is impossible to fix a definite 
number of men for a state. In the modern world we Are 
familiar with states in which the populations vary from five 
millions to three hundred millions. Huge states of the 
modern type were quite outside the range of the old Greek 
ideas, where the city-state was the working ideal. 
The city-state, in population,, was about the size of 
a small modern municipality. The idea of Aristotle, 
the philosopher of the city-state, was that neither ten nor 
a hundred thousand could form a good state : they were 
both extremes. Many centuries after Aristotle, Rousseau, 
the French philosopher, who lived when vast states of many 
millions existed, thought ten thousand the ideal number. 
Both these writers considered small numbers essential to 
good government. In the modern world other principles, 
such as federalism, empire and nationality, are the deter¬ 
mining factors in the size of the state, while the perfection 
of government which Aristotle and Rousseau thought attain¬ 
able only with very limited numbers is now secured by what 
is known as local government. In the modern world the 
population of states varies greatly, from the few thousands 
of Monaco to the many millions of Russia and the United 
States. No limit,^either theoretical or practical, can be laid 
down in this respect. ' 

2. Without a fixed territory there can be no state. The 
Jews, for example, did not form a state till they definitely 

_ settled in Palestine. Conversely, the "Huns of 

cm ory ^ttila, in spite of their prowess and their 
leaders, broke up because they had no real fixed territory. 
Nomadic tribes, which wander from one part of a cojmtry 
to another, cannot form a state. 

As in population, so in territory, no limit can be laid 
down. States exist to-day with areas varying from eight 
square miles, as in Monaco, to about nine million square 
miles, as in Russia. Small states, though they bene¬ 
fit by being compact and easily governed, are at a 
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■great disadvantage in matters of defence and resources as 
•compared with larger states. Unless guaranteed by larger 
-states, small states are liable to invasion and annihilation 
by greater and more powerful states, as shown by the fate 
of Belgium in tie Great War. In very small states like 
Monaco and Guatemala, the resources are insufficient to 
• give their citizens the fulness of life and development which 
larger states can afford. Their disadvantages are similar 
to those of small scale as compared with large scale 
production. 

The older writers on Political Science almost universally 
condemned larger states because of their unwieldiness. To 
govern well a wide stretch of territory appeared quite im¬ 
possible to them. Two things have completely altered that 
point of view—first, the rapid development in transit— 
trains, steamships, the telegraph and aeroplanes—and 
second, the development of local self-government—in the 
wider sense, as in the British Dominions with responsible 
government, and the “ states ” of a federal union, and in the 
narrower sense, as in municipalities, counties and districts. 
No principle can be laid down as to the size of a state. 
Size, moreover, is no index of greatness. Russia, a 
huge state in respect of size, is not so great as the smaller 
France. Great Britain is much more powerful than many 
states ten times her size. There are many other elements 
■connected with territory which make for greatness : climate, 
the temperament of the people, geographical configuration, 
and natural resources are all important factors in deciding 
both the size and the greatness of a state. 

• That climate has an important effect on the development 
•of states may be judged from the fact that the highest poli- 
CI . tical development of the world has been reached 

ima e. j n ^ tern p erate ZO nes. Extremes of both heat 

-and cold affect the physical and mental constitution of the 
individual and also the natural resources of a country. 
Extreme cold, as in the Arctic regions, makes the struggle 
for ‘existence against nature so hard that political life is 
only a secondary consideration. Extreme heat, as in the 
tropics, leads to luxuriant vegetation, ample and easily 
obtainable food, and the enervation of the people. Climatic 
•extremes, whether of heat or cold, tend to produce a fatal¬ 
istic outlook on life which weakens the mainsprings of 
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personal effort. The most energetic political life in the- 
world for these reasons has been led in the temperate zones,, 
though, with the growth of education, and the advancing 
control of mind over matter, the peoples ljving in the areas 
of climatic extremes may develop as surely as, though more 
slowly than, those in temperate parts. 

Geographical configuration is also important in fixing;, the 
areas of states, as well as giving a peculiar cast to ‘ the 
chaiacter of particular peoples. A glance at a 

ictd^Con- 1 " ma P wor ^ will show how the areas of 

figuration many states are fixed by boundaries provided by 
nature, such as the sea, mountain chains e and 
rivers. Geographic unity is an important predisposing 
cause to political unity, as shown by Great Britain, where 
neighbouring nations clearly marked off fiom the rest of the 
world joined to make one state. One of the chief bases ofr 
the unity of India is the complete self-containedness of 
the country, bounded as it is by the sea and the greatest 
mountain ranges in the world. In the past the many states 
or subdivisions contained in India were marked out by 
natural boundaries, such as mountain ranges, rivers and« 
deserts. 

Geographical conditions have also had much influence on 
the creation of states. In the valleys of the Nile and the 
Euphrates, for example, the early Egyptians and Assyrians 
pitched their camps where nature provided the best condi¬ 
tions for a settled life. Geography also helps to determine 
the activities ot peoples. Rome, for example, became the 
greatest empire in,.the old world largely because of her geo¬ 
graphical position, which gave her access to other countries 
by sea. The maritime activity of Britain is explained by 
the very favourable geographical position she occupies m 
Europe. England, France, Spain and Portugal, f^om their 
natuial positions, have been the greatest discoverers, colo¬ 
nizers and empire-builders of the modern world. The geo¬ 
graphical position of states also largely determines the 
policy of their governments. England, the United States 
and Japan are at present the greatest mercantile nations of 
the world They all have powerful navies, to protect not 
only their shores, but their mercantile fleets. The very 
existence of England depends on her sea trade ; hence 
arises the necessity of the very powerful British navy.. 
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'Germany, on the other hand, used to be bounded on three 
sides by powerful states, with no natural defences. 
•Germany therefore was a military state, and the necessity 
for defence compelled her neighbours also to support large 
armies. Germany also has a fairly large sea-board, and 
her ambitions were to dominate the world. She therefore 
built a powerful navy, but her geographical position, 
especially in relation to Britain, made that navy of little 
value in the Great War. 

Where nature provides defences, the energies of the 
people can be turned into the channels of peace, not of war. 
The best defences are the sea and mountain ranges though, 
with the new aerial war, natural defences are becoming less 
important. With the advance of invention in transporta¬ 
tion, irrigation and drainage, geographical configuration as 
a factor in development is becoming of less importance as 
compared to the ingenuity of man. 

Resources, in cereals, minerals, etc., have frequently 
determined the size of states. National strength in the 
modern world rests on national wealth, and such 
wealth depends on the character of the people 
and the produce of the land. Desire for national expansion 
often arises because of the lack of some important mineral, 
such as coal or iron. In modern warfare, the possession of 
these minerals is indispensable for both defence and attack. 
The resources of a country also determine its economic 
activity and economic activity reacts quickly on political 
life. Discoveries of new wealth lead to immigration, ex¬ 
haustion of old wealth to emigration. Wealth excites 
covetousness, covetousness leads to wars of plunder by the 
stronger on the weaker. 

Besides geography and natural resources, the chief 
influence*in deciding the size of states has ueen policy. 

_ .. Rulers, from personal ambition or a patriotic 

° lcy idea of aggrandizing their own nation, have, 

through conquest, treaties, or occupation, enlarged the 
boundaries of their own states, usually at the expense of 
•ocher states. The many elements which enter into policy, 
•such as empire, nationality, and desire for natural resources 
.are matters for the student of history. The whole range of 
political history is a commentary on them. 

3. For the existence of a state, government is necessary. 



22 


POLITICAL SCIENCE 


Government is the organization of the state, the machinery* 
through which the state will is expressed. A 
ment >Vern * P e °pl e settled on a definite territory cannot con- 
8183 stitute a state till some political organization 

has been formed. The organization may vary in kind and 
complexity. Government is the organization which shows, 
that the essential relation of command and obedience has' 

i 

been established. Wherever that is confirmed, whether it 
is in a vast organization like that of the United States, or in 
the simple tribal government of the Australian aborigines, 
there government exists. The government is the organi¬ 
zation of the state, the organ of unity, the organ whereby the 
common purposes which underlie that unity are definitely 
translated into practical reality. It is the focus of the- 
common purposes of the people. As Professor Giddings 
says, the state is the “ chief purposive organization of civil 
society.’* Government is the outward manifestation of the 
state, and as such is the organization of the common 
purposes of the people. It is the organ of the community- 
4. The fourth characteristic of the state is sovereignty. 
This is the supreme element of statehood. It differentiates. 

the state from all other social organizations. 
4. Sovereign- Other associations exist which can claim a 
y number of people with separate territory and a 

governmental organization, but there is only one association 
which has all these elements ^^/sovereignty. That associa¬ 
tion is the state. Sovereignty, in general teims, means 
supremacy. The state is supreme in both internal and 
external matters. , This sovereignty is expressed through, 
government, which is supreme in internal matters, and 
independent as regards external governments. The subject 
of sovereignty is discussed separately in a later chapter. 

Population, territory, government, sovereignty are, thus, 
the essential characteristics of the states Several other 


“ essential ” characteristics are given by writers* 
but most of them are implied in the above four. 
«tic» aC er " Professorfor example, gives ull-com - 
* p ^ehfflgiycn ess. ex clusiv eness and pe rma nence 
as peculiar characteristics of the'state, with‘ k %qg££pjgnty as 
the most essential principle. All-comprehensiveness means 


that the state embraces all persons and associations of per¬ 
sons within the given territory. Exclusiveness menus that 
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there can be one and only one organization of the state. 
Both these are essential to government and sovereignty,, 
as we have explained. Permanence means that, whatever 
the form of government may“Be, the state always continues 
to exists Governments change from time to~tlffi£*;~ardne 
period government may be monarchical in form, at another 
* democratic. One government may be subdued by another 
orjdisappear by being absorbed by another; but mankind 
must continue to live within a state. The state is essential 
to the being and well-being alike of man. As Aristotle said, 
it arises from the mere necessities of man’s existence and 
continues to exist for the sake of the good life, or for the 
well-being of T man. Permanence therefore dges not mean 
that this or. that state continues for ever. So long as 
this or that state satisfies the above criteria, it does 
continue permanently. There is an English constitutional 
maxim which says “ The king never dies.” Though the king 
dies or the form of government changes, the state is conti- 
nuous. Individual states do disappear, but their disappear¬ 
ance is only the disappearance of a type of government, not 
of the state as such. The state is permanent throughout, 
as permanent as the human minds the unity of which it is 
the fundamental expression. 

Bluntschli, in common with many other writers of a 
similar cast of thought, says that the state is organic, that 
it is a moral and spiritual organism, and 
The Organic masculine. These aie allegorical descriptions 
the stata corresponding to particular points of view from 
which the state may be regarded. They are not 
.of the essence of the conception of state : in fact, as we 
shall see in our analysis of the organic theory, they may 
be expressions of mistaken points of view and theories. 

German writers distinguish two meanings of the word 
state—the idea and the concept of the state. The same is 
true of the word society, which, as Professor 
Th ?* d ~ Giddings points out, means both the individuals , 
of su?a ncept e ntering into social relations and the union which 
results. According to the Germans, the concept 
of the state is the result of concrete thinking. It refers to 
the actual political types of history. Among these types 
there is one common element or essence, that is the state. 
All actual political types, present, past and future, have this 
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common essence, embodying the idea of the state. The 
distinction is that of the state as it is, as a matter of organi¬ 
zation, and the state in general, differences of organization 
being left out of account. Some writers, as Bluntschli and 
Professor Burgess, regard the idea of the State as the state 
as it ought to be, i.e., its final completion, or perfection. 

3. STATE, GOVERNMENT, NATION, NATIONALITY 

«• 

In the English language certain terms of Political Science 
are very nearly related in meaning, and the student must 
be able to appreciate the scientific uses of the words. Much 
of the difficulty, as we have seen, arises from the careless¬ 
ness or inexactness of every-day language. All science 
requires definition, and before we proceed we must distin¬ 
guish, and define the words state, government, nation and 
nationality. 

Between state and government we have already drawn 
the line of distinction. State is used to denote the sovereign 
unity of a number of people settled on a fixed 
ernment° V terrltor y and organized under one government. 

Government is the practical manifestation or 
organization of the state and essential to it. In ordinary 
language state and government are often used interchange¬ 
ably, but lor Political Science a definite distinction is 
necessary. Government is the machinery through which 
the ends or purposes of the state aie realized. The state is 
largely an abstraction ; government is concrete. Govern¬ 
ments change or die ; the state is permanent Government 
has power in viitue of its relation to the state. It is not 
sovereign; it has power only because the state grants it, 
power. It exercises sovereign power because it is the orga¬ 
nization or practical medium of the sovereign state. It is 
not even necessarily identical with the fonn of state.* 

The student must familianze himself with this distinc¬ 
tion, as it is the solution of some of our most difficult prob¬ 
lems, notably sovereignty. Much of the confusion in older 
writings on Political Science is due to the failure to separate, 
state from government. Hobbes, for example, the upholder 
of the seventeenth century absolutist theories, declares, in 
his Leviathan , that, if a sovereign dies, the most minute' 
arrangements must be made for the succession to the throne, 
otherwise the commonwealth, or state, will be dissolved* 
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But the commonwealth does not depend for its permanence 
on the adventitious succession of kings. The king is part of 
the government, but he is not the state. Kings come and 
go ; hut the state continues to exist as long as the common 
mind on which it*is founded is able to expiess itself. 

The words nation and nationality have a common origin. 

* They come from the root ?iatus , the Latin word meaning 
^ born. Modern English usage, howevei, has 

Nation : given distinct meanings to the words. Yet here 

a ionai y a gr a j n language difficulties cause confusion. The 
ambiguity is due partly to our inexact every day speech, 
partly to dissension among Political Science writers and 
partly to the difficulties of translation. 

Only in very recent years has a proper distinction been 
drawn between nation and nationality in the English 
language, and as yet this distinction, far from being observed 
in current speech, is not even universally accepted by writers 
on Political Science and History. Many wiiters still use 
nation ” in our sense of “ nationality,” and prefer to use 
“nation-state” for “nation,” in the sense used in this chapter. 
This confusion in English is increased by the use of the 
word 7ialion in the German language. In the German 
language there is a word nation , which does not express the 
meaning of the same English word. The English equivalent 
for the German nation is nationality. The English word 
7iation t in spite of the old casual practice and the persistence 
of some writers (e.g., Dr. Willoughby in his Nature of the 
Staie) t has definitely a political signification, which the 
Germans denote by the word volk , which is usually trans- 
Jated into English as people . The English word people (as 
also the French penple) has its nearest German equivalent 
in tiation , the English word fiation having its parallel in the 
•German word usually translated people. The Germans have 
etymology on.their side in the ethnic sense ot their word 
7iation (from 7iatus , born). But the English language has 
given 7ialion and 7iationality distinct meanings, and there , 
is nt> reason to contuse issues simply because of etymology. 
Science demands as exact definitions as possible, and if on 
the one hand popular usage is vague and often wrong, on 
the other hand there is no reason to divorce scientific from 
popular usage in words, except (as in the present case to a 
certain extent) when absolutely necessary. 
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Nation is very near in meaning to state : the former ha? 
a broader signification. It is the state plus something else: 

. a the state looked at from a certain point of view 
State* 11: —viz., of the unity of the people organized 

in one state. Thus we speak of the British 
nation , meaning the British people organized in one state 
and acting spontaneously as a unity. On the other hand 
we should have hesitated to speak of the Austro-Hungarian 
nation , though we could speak perfectly correctly of the pre¬ 
war Austro-Hungarian state. There was not that requisite 
unity of spirit in the old Austro-Hungarian Union to make 
it a nation. This distinction of nation and nationality is of 
paramount importance largely because it has not been 
observed till quite recently in the literature on the subject, 
John Stuart Mill, whose chapter on Nationality—in his 
Representative Government —is a classic on this subject, 
gives a good lead to thinkers by giving clear ideas on both 
the subject and name of nationality; but even in Mill’s 
works the distinction between nation and nationality is not 
brought out. Though T. H. Green, the profoundest of 
modern English political thinkers, does not deal directly 
with the subject of nationality, he gives, in his Principles 
of Political Obligation y one or two very apposite passages 
regarding the meaning of the word nation . “ The Nation,’* 
he says, “ underlies the state,'’ and, again, he characterizes 
the state as “ the nation organized in a certain way.” He 
also points out that the members of a nation “ in their 
corporate or associated action are animated by certain 
passions arising out of their organization.” Till recently 
nation and nationality have been used interchangeably ; but, 
it is far better to use them—indeed many present day scien¬ 
tific writers do—as two separate terms. As yet the unfor¬ 


tunate thing about their separation is that they have to 
share the common adjectival form “ national.” The both 
have the same root, natus (which shows a racial substratum 
of meaning), but the one, nation , has definitely become poli¬ 
tical in meaning, the other, nationality , while it also has a. 


certain political content, lays emphasis on the root mean-, 
ing of common birth and other common elements (language, 
traditions, etc.), usually accompanying common birth. 

Nationality is a spiritual sentiment or principle arising 
among a number of people usually of the same race, resident 
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on the same territory, sharing a common language, the same 
religion, similar history and traditions, common interests, 
with common political associations, and common 
Meaninsof ideals of political unity. Territory, race, langu- 
a iona i y age » history and traditions, religion, com¬ 
mon interests, common political associations, and com¬ 
mon hopes of political unity are the elements on which 
nationality is based. They are the basis of nationality, not 
nationality itself, which is a spiritual principle supervening 
when some or all of these elements are present. Not all of 
these elements taken together, nor any one of them,*nor any 
combination of them, will make nationality. Not one of the 
elements is absolutely essential; nor are all of them taken 
together essential. But every nationality has as basis some 
of them. Nationality is spiritual. The physical element 
must be accompanied by the spii itual; otherwise, there is a 
body but no soul. 

Our distinction of state, nation and nationality may now 
be made clear by saying that the nation is the state plus 
nationality. Almost every nationality either has been a 
state (as the Scots), or aspires to be a state, whether it be 
a new state or the rehabilitation of a previously existing 
state (as the Poles or Czechs before the war). A nation¬ 
ality maybe none the less real though it does not wish to 
become a complete organic state. Scotland, for example, 
does not wish severance from the British nation. The cry 
for Scottish home rule has few supporters: yet the - Scots¬ 
man is one of the most distinct persons in the world as 
regards his nationality. It may be said, however, that a 
nationality which rests on its past glories and does not wish 
to be a distinct state is in the process of being lost, or of 
being fused in a greater whole. The Scots may be said to 
be irfthe process of fusion in 11 British ” nationality. The 
Americanism “Britisher” already supplants to a large, 
extent, to members of other nations at least, the older dis¬ 
tinctions of English, Scottish, and Welsh. The preservation) 
ot nationality depends on the preservation of the social andL 
political institutions of the populations forming the nation¬ 
ality. These may be preserved without absolute autonomy. 
A federal system, which harmonizes the desire for self- 
government with the fact of dependence on a wider state, 
may fully satisfy national needs. 
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4. THE ELEMENTS OF NATIONALITY 


Common residence on common territory is a very usual 
accompaniment of nationality, *but it is by no means 
either essential or universal. A population 
Common h. ing together, definitely settled on a given 
esi ence t err j|; 0 r y f w ill naturally tend to have a uni^ 
formity of culture and experiences, or, conversely, a 
population living in the cyelopean “ dispersed state ” of 
which Aristotle speaks, will more likely form groups with 
different experiences and purposes, and thus prevent the 
growth of the “ friendship '* so essential to national fusion. 
-Continued residence on a fixed territory is rightly set down 
bv most wnters as one of the first elements of nationality. 
It is essential, indeed, to the growth of nationality, but it 
is not essential to the continuance of national feeling. A 
nomadic tribe cannot form a nationality so long as it is 
nomadic ; but if it settles down for a long period and 
develops, it may become distinctly national. If this tribe 
by any chance resumes its wandering, quite probably 
it will preserve its nationality. A glance at the existing 
nationalities ot the woild will show firstly, that most nation¬ 
alities have a given territory, the territory and nationality 
giving their names to each other (Scotland for the 
Scots, Denmark for the Danes, France for the French, etc.). 
Secondly, there are many nationalities distinctly marked as 
such which have not achieved this ideal of a country of 
their own (as the Slovaks, Slovenes, and Ruthenians in 
Austria-Hungary before the war). Thirdly, several nation¬ 
alities are scattered throughout the length and breadth of 
the world. This last point shows that common residence on 
common territory must not be regarded as either a universal 
characteristic of nationality, or essential to its vitality. 
Migration does not affect nationality. An Englishman, 
-Scotsman or Irishman is English, Scotch or Irish from one 
■end of the world to the other. The Jews have preserved 
their nationality in spite of their dispersion. The Czechs, 
till they achieved nationhood, were as active nationally in 
the United States as in Bohemia, their home. So also were 
the Slovaks. One of the biggest and most clearly marked 
European nationalities, the Poles (though they have still a 
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Poland), were, and are, almost as dispersed as the Jews ; 
yet the Pole keeps his nationality in alien environment, even 
to the third and fourth generation. Dispersion may very 
easily lead to ^extinction pf nationality, especially if the 
members of the nationality come into contact with a more 
virile culture. A weak nationality always tends to be 
shallowed up by a stronger. Its culture disappears, or is 
assimilated by the stronger one. Unless the numbers form¬ 
ing a nationality are sufficiently strong to transplant their 
own home lives, their nationality is in danger of decay. The 
United States furnishes a good example of how cultures are 
fused. The descending generations of Czechs, Slovaks, 
Ruthenians or Germans usually become thorough-going 
Americans. 

One of the most universal bases of nationality is com¬ 
munity of race. This unity of race is characteristic 
r of most nationalities, but here again one must 

of°Race” 1 y not to ° ready to make it an unqualified 
necessity of national solidarity. For one thing 
modern races are so mixed that it is difficult to say what is 
one race and what is another race. Even the science of 
races, Ethnology, gives no undisputed theory of races- 
Opinion on many racial questions among experts is, in even 
leading questions, confusedly divided. The racial bond of 
nationality, however, need not be so exact as the science of 
races demands. Belief in a common origin, either real or 
fictitious, is a bond of nationality. Every nationality has 
its legendary tales of its non-historic origins, whethei it be 
the Patriaichs of the Jews, or Hunyor and Magyor of the 
Huns and Magyars, or the well-known stories of Greece and 
Rome. Scientifically speaking, a nationality cannot be 
regarded as a pure family descent. The origins of clans or 
triberf may, with a considerable degree of truth, be ascribed 
to some single progenitor, but national feeling cannot 
emerge without some intermixture of blood. The ius 
connubii , or right of intermarriage, must as a rule precede 
it.* A notable instance presents itself before one’s eyes in 
India. The caste system is essentially non-national. The 
essence of the Hindu caste system is separation ; the essence 
of nationality is solidarity. Were nationality dependent on 
this ius connubii alone, there could be no real nationality in 
India; but, of course, as has just been pointed out, no single- 
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ingredient of the list given above is essential to nationality. 
Race-unity is one of the strongest bonds, not because of the 
ethnological signification of race, but because it implies the 
further unities of common language, common traditions, 
and common culture. Were tfoe real race issue to be the 
criterion, some of the most distinct of modern nationalities 
would at once break up the theory. The English and Scots 
are, to a fair extent, ethnologically the same, but they are 
distinct nationally. Germans and English, Dutch, Danes 
and Scandinavians, are racially more or less homogeneous, 
but nationally they are quite distinct. The United States— 
the most interesting study in nationality in the world—is 
racially very diverse, but nationally “ American.” 

Community of language, traditions an 1 culture are closely 
connected with community of race. Language and race 
usually go together. Even modern Ethnology 
Community uses terms which strictly belong to linguistic 
Tradlfon* 8 *' divisions. The word Aryan, for example, is, 
and Culture properly speaking, a linguistic term, but it is 
universally used to designate the “race” of 
people using Aryan languages. So it is with terms such as 
.Ural-Altaic and Finno-Ugrain, used to distinguish “ races.” 
Most writers on nationality have laid great emphasis on the 
, necessity of common language. Fichte, for example, one 
of the chief apostles of German nationality, declared that 
nationality was a spiritual thing, a manifestation of the mind 
of God, its chief bond of union being language. Language 
is developed from, and connected with, common experiences, 
interests and ideals. * It really forms the basis of the other 
elements. Community of interests or ideals is no bond of* 
unity unless they can be understood, and language is the 
vehicle of understanding. Most of the recent European 
national movements turned largely on national language, 
e.g , the Polish and Bohemian movements. The obverse is 
seen in the German and Magyar policy of suppression of 
languages of subject nationalities. That language alone 
must not be taken as a determinant of nationality is shown 
by the United States, which uses the English language but 
has its own nationality; and again by Switzerland, in 
which there are one nationality and three distinct languages. 

This community of language, implying common inter¬ 
course, common culture, and, as is usually the case, ac~ 
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companying a real or fictitious common origin and common 
history* is vitally important to nationality. The greatest 
barrier to intercourse between peoples used to be mountains 
and seas. These are now overcome, but there remain the 
barriers of language, and in this connection the modern 
world witnesses two diametrically opposed tendencies. On 
th$ one hand, many zealous people believe, and try to trans¬ 
late their faith into fact, that there should be one universal 
language. On the other hand one of the chief pleas of all 
nationalists is language. Thus Bohemia for the Czechs 
means a Czech language for a Czech people. The national 
movements of the Slovaks and Slovenes and other small 
nationalities mainly turned on language. At the present 
time there are distinct movements in India in favour of one 
Indian language and for the encouragement of all Indian 
languages. 

Religion is an important basis of nationality, but 
history provides many examples of nationalities which have 
developed in spite of religious differences. An 
•of°Relig7oiT i m P or t a nt distinction must be kept in mind in 
e 181 this connection. National union, other things 
being equal, is not likely to be strong and lasting where 
there are fundamental differences in faith, as between 
Christianity and Mohammedanism. Nationality may 
develop in spite of difference of sect . The Serbo-Croation 

national movement is a case in point. The Serbs are mainly 
Orthodox; the Croats, almost to a man, are Roman Catholic. 
The language of Serbs and Croats is the same (though 
written in a different script), their traditions and culture 
* are similar, but their religious sects are distinct. None the 
less the bridge of union has been built in spite of sectarian 
differences. In the new Serb, Croat, and Slovene State, 
which includes the old Serbia, Montenegro, Bosnia, Herze¬ 
govina, Dalmatia, Croatia-Slavonia, Slovenia, and Voyvo- 
dina, there are over one and a quarter million of Moslems 
who must either migrate from a unified Jugo-Slavia or be 
content to remain a hostile minority. The Magyars and 
Turks, sons of the same legendary father, are racially the 
same, with close affinities in language ,* but their religious 
separation into Christians and Moslems has for ever des¬ 
troyed hopes of national reunion. Religion can undoubtedly 
be a strong incentive to national feeling. The identification 
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Political 

Union 


of Protestantism with patriotism, for example, made 
England defeat Spain in the time of the Armad^. The 
State and Church for many centuries in Western history 
were so much interrelated that the finest logicians of the 
time could not satisfactorily demarcate their spheres. Their 
affairs weie so inextricably connected that in mediaeval and 
early modern times state wars were church wars and church 
wars state wars. The conjunction of church and state meent 
very intense patriotism ; and in the modern world, where 
the church has, relatively to the state, receded to the back¬ 
ground, patriotism is based on other and new ideals. Yet 
this also must be noted that leligions, eithei as a whole or 
in their sects, are powerful agents of dissolution. 

Political union, either past or future, is one of the most 
marked features of nationality, so marked indeed that of the 
various unities it may almost be said to be the 
only essential. A nationality lives cither be¬ 
cause it has been a nation, with its own territory 
and state, or because it wishes to become a nation with its 
own territory and state. Most of the vocal nationalities of 
the modern world depend for their national vitality on the 
fact that they aspire to nationhood. The extreme expression 
of this tendency is the cry “ one nationality, one state *'— 
an aspiration which, if carried to its logical extreme, i& 
dangerous and deleterious. The feeling of nationality, in 
fact, often emerges only through opposition of the ideals of 
a subject unified population to those of its masters. Mis- 
government is a prolific parent of nationality. On the other 
hand, a population'living fur a considerable period under 
one state, if that state is tolerant in its ideas and practice,* 
tends to become one nationality. A prominent example is 
the United States, where peoples of many different nation¬ 
alities have been fused in the one American nationality. 
The terms German-American. Czech-American, and the like, 
indicate the process of fusion. The population of the 
United States is composed largely of immigrants who in the 
first generation are pure Englishmen, Scotsmen, Germ’ans,. 
Poles, Magyars, or Czechs. Their children become political 
half-castes, and the third and fourth generations lose their 
parental prejudices and become pure Americans. Common, 
political union is the most powerful, though not the only* 
agent in such a fusion. 
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Common interests are likewise closely connected with the 
development of nationality. A population which is clearly 
_ . marked off from others by characteristic com- 

oMntorestt merce an< ^ industries tends to develop a charac¬ 
teristic nationality. These interests need not be 
merely commercial. They may be diplomatic. Common 
interests are rather aids towards strengthening union 
than fundamental agents of union. They have had 
their importance in conjunction with other elements more 
than by themselves. They have played their part in nation¬ 
alities such as the Dutch and Belgian, but, were they the 
sole determinants, Holland and Belgium would probably not 
exist at all. They were obvious considerations in the Anglo- 
Scottish Union of 1707, but they ar£ quite discounted in 
North America where the material interests of the United 
States and Canada are very much the same. With the co¬ 
operation of other agents, we see it working in the British 
Responsible colonies where distinct colonial nationalities in 
the Australians, South Africans, etc., are visibly developing. 

Nationalities are based on some or other of the above 
factors; but nationality is spiritual, formed by common 

Conclusion ^ ea * s ac ^ n *£ on a number of minds. Its natural 
c ,on basis may be one element or a combination of 
elements: in itself it is essentially spiritual, usually 
seeking its physical embodiment in self-government 
of some form. Self-government once attained, the national 
ideal becomes no longer an ideal but a realized fact, and is- 
therefore dormant, to be revived by some external danger 
to the state. The various “ unities ** given above are the 
chemical elements of the protoplasm; the ideal gives the life. 
It is necessary to emphasize this, for many theorists have 
tried to sum up nationality in one, some or all of these 
“ unities'*. Certain writers have argued that the economic 
motive (common interests) is the main bond of nationality. 
Economic forces have played their part, a powerful part, in 
moulding new nationalities, and states have not been blind 
to the importance of this force. The Germans, for example* 
tried to supplant Polish nationality by “ planting ” Poland 
with Prussian peasants ; but history, instead of teaching 
how economic forces have made nationalities, shows rather 
how nationalities have lived in spite of economic forces. 

Nationality may exist before national ideals are definitely 
3 
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talked of in the press or on the platform. The conscious¬ 
ness of social union emerges from the natural fact of social 
grouping, but only gradually does the national self emerge 
as a definite group force as distinct from other group forces. 
From the lowest form of tribal group-consciousness the 
feeling of community develops till, in more advanced forms 
of social organization, it is complex and difficult to analyse. 
The child is born into his social group, and gradually 
assimilates the particular customs, traditions, mannerisms 
and mental outlook of his group. He feels a pride in his 
own characteristic culture, even though it may be only 
parochial. His culture is his own: he rejoices in it, pnd 
feels as a personil % insult any slur cast on his own com¬ 
munity. Nationally, thus, the individual becomes a type 
living in a society of such types, and to preserve his com¬ 
munity he is willing to surrender himself for the general 
good. Not every individual, of course, is as intensely 
national as this. But national feeling always has the double 
aspect of altruism and egoism, each of which aspects may 
go to extremes. The extreme of egoism leads to the desire 
of domination, to the pride of type which insists on the 
imposition of its Kidtur, or mental and moral habit-code, 
on everyone else. This, in pait at least, is the explanation 
of the German imperialism which led to the Great War. 
The extreme of altruism takes the form of an exaggerated, 
nervous, unreasoning patriotism resulting in sacrifices 
superficially noble but in reality wasteful. 

4 

5. NATIONALITY AS A FACTOR IN PRACTICAL POLITICS % 

As a principle of practical politics nationality belongs to 
the nineteenth and twentieth centuries. The Congress of 
Vienna in 1814-15, at which the map of Europe 
The ^ owth was resettled after the Napoleonic struggles, 
Nationality represents the high water-mark of the previous 
determining factors—policy and dynasty. In the 
eighteenth and previous centuries boundaries were fixed 
according to the policy of individual states or the desires of 
individual rulers. Kings waged wars for aggrandizement of 
their territories on the old feudal theory that to rule and 
to own were synonymous. Personal ambition or greed, 
arising often from the patriotic desire to enlarge the state 
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boundaries and add large numbers to the population, made 
supreme the idea of conquest as the decisive element in 
.fixing the size of states. Heedless of the wishes of the 
people concernej, the stronger seized the territory of the 
weaker. Sometimes small states were allowed to exist, not 
from any desire to meet the wishes of the people, but to 
suit the defensive or offensive aims of the greater states. 

though feudalism had disappeared long before the 
•eighteenth century, certain feudal ideas survived the actual 
feudal system. One of these—and a most important one— 
was the idea that the king was owner of the nation’s land. 
Th\s led frequently to division and sub-division of territory 
among the king’s family, just as a piivate landlord often 
does now. Large portions of territory could be inherited in 
this way, and in the same way, could be given as a gift or 
•dowry. State boundaries, therefore, were largely at the 
will of royal families or dynasties. For centuries this was 
the accepted rule ; the people as well as the rulers were 
imbued with the old feudal idea$>. Neither did the kings 
take the will of the transferred or conquered peoples into 
account, nor did the people themselves regard such con¬ 
sideration necessaiy. It is no matter for surprise then that 
frequently in one state resided the most heterogeneous 
collection of peoples, castes and creeds. 

In spite ot this, some of the greatest nations in the West 


achieved nationhood early, and the fact that they had no 


Causes of 
its Develop¬ 
ment 


national difficulties partly accounts for the late 
appearance of nationality as a practical ques¬ 
tion. The national boundaries of England, 
France, Spain—all leading powers in Europe for 


several centuries—were settled relatively early in modern 


histoiy. Because they had no national difficulties them¬ 


selves‘they were not likely to be affected by the practical 
aspect ot nationality. Besides the national elements in the 


wars of modern history, such as the Dutch struggle against 
Spain, three things have acted together to break up com¬ 
pletely the old feudal and dynastical ideas. The fust is the 


spread of enlightenment to the masses; the second, the 
partition of Poland ; the third, the French Revolution. 

1. Nationality is a sentiment which is stronger or weaker 


as the circumstances in which it occurs vary. Witn the 
-raising of political consciousness by means of education. 
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national feeling is strengthened. Often, it is true, in spite- 
of the ignorance of the masses, the thread of national senti¬ 
ment has remained unbroken for centuries. 
Unity has often been preserved for centuries in 
ment** en "spite of both conquest and ignorance. With 
the growth of enlightenment, the common ideals- 
are not only better understood and appreciated blit more * 
talked of and written about. Education raises the dignity 
of the individual, and brings forward claims of personal 
freedom. Personal freedom leads to the idea of national 
freedom. The demand for personal freedom leads to demo¬ 
cracy, and nationality has developed by the side of demo¬ 
cracy. The Great War was the culminating point of the 
struggle, for in that war democracy was fighting autocracy,, 
and nationality fighting dynasty. 

2. The Partition of Poland, by which dynasties by 
superior force took advantage of an unwilling people, stands 
out as one of the most callous acts in history. 
ition*of Part ^°* anc * **ad an elective kingship, which her 
Poland neighbours, Russia, Prussia and Austria 
regarded as dangerous to their own hereditary 
principle. In 1772, at the suggestion of Frederick the Great 
of Prussia, these three powers agreed to what is known as- 
the First Partition. Each received a certaiii amount of 
territory, but Poland, roused by their theft, abolished the- 
elective in favour of a hereditary monarchy, and began to- 
reform herself in other ways. Tne tacr that Russia support¬ 
ed the old system drove the Polish ?u : crs to ask the help- 
of Prussia. Prussia* not oniy refused assistance, but senL 
an army to occupy part of Poland This led to the Second# 
Partition m 179.S, whereby P.ussia, Russia and Austria 
divided the whole of Poland among themselves. 

Like the Jews of old, the Poles scattered to all parts of 
the world, cairying with them not only burning indignation 
at the rapacity of the neighbouring d> nasties, but also the 
fervid desire for the re-estabhshment oi* their old state. 
They became political agitators in every state of Eufope,. 
and so strongly did they press their claims that thinkers, 
were forced to recognize that there must be some juster 


principle for settling the boundaries of states than that 
shown by the plundering rulers of Russia, Prussiaand Austria- 
3. The French Revolution completed the work of the 
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Polish partition. The French Revolution was not primarily 
a matter of nationality, foi the French national 
'French boundaries had been settled long before 1789. 
Revolution ^ was primarily a social revolution, but in- 
directfy it fanned the national flame. The 
execution of the king, Louis XVI., was a severe blow to 
• the rights of dynasties. If the French, with their nation¬ 
hood complete, could behead a king, surely other nation¬ 
alities, ruled not by their own but by foreign rulers, could 
dispute the rights of dynasties. Not only so, the French 
Revolution awakened the peoples who had for Several 
centuries been sleeping under the feudal system and its 
results. The French Revolution threw off the old social and 
political order and decided to begin anew. To begin anew 
required the formulation of new principles of political order. 
The central doctrine was liberty, interpreted both as indi¬ 
vidual and constitutional liberty. Class privileges and 
-effete constitutions alike had to be abolished, and the new 
•order was to be founded on the sovereignty of the people. 
The doctrine of the general will propounded by Rousseau, 
ithe apostle .©f the French Revolution, implied the rights of 
(nationality and self-determination. The people, he said, 
^should be free to determine with whom they are to associate 
in political union. The triumph of democracy was the first 
result of the Revolution. This was succeeded by the con¬ 
quests of Napoleon, which apparently dealt a death blow to 
nationality. At the Congress of Vienna in 1814-15 the map 
■of Europe was drawn on the principle not of nationality but 
of dynasty. Instead of granting the right of self-deteimina- 
tion to nationalities, the Congress restored the pre-Re volu¬ 
tion system. Poland was not restored to statehood; Norway 
was joined to Sweden, and Belgium to Holland; Germany 
and Italy were re-established in their possessions of the 
Tprevious century. 

The overthrow of Napoleon, like the overthrow of Spain 
in the Netherlands, was really due to the national forces 
oppdsed to him. As the century advanced, national feeling 
•became strong enough to destroy the basis of the Vienna 
‘Settlement. The Congress left six separate questions of 


^nationality to be solved :—(1) Belgium and Holland, joined 
.as the Kingdom of the Netherlands ; (2) Germany, divided 
into thirty-eight sovereign states; (3) Italy, with eight 
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separate governments; (4) Poland, divided between the 
three neighbouring powers ; (5) Austria, with several dis¬ 
tinct nationalities—Geiman, Magyar, Polish, Bohemian or 
Czech, Ruthenian, Slovak, Moravian, Roumanian, Slovenian 
and Italian; and (6) The Turkish Empire, in which the 
Turks ruled five distinct Christian nationalities. Practically 
all these questions have been solved. Belgium separated ’ 
from Holland in 3830; Germany and Italy, each after a leng' 
struggle, achieved their present nationhood in 1871 and 
1848—70 respectively. The new principle of self-determina¬ 
tion was particularly discernible in the Italian union where 
some of the smaller states were actually asked to select their, 
government by plebiscite. Greece, Roumaira, Serbia, 
Bulgaria and Montenegro all achieved independence during 
the century. The Great War was fought largely on the 
principle of nationality, and the various peace treaties 
have solved the remaining questions. Alsace-Lorraine has 
been returned to France ; Poland again is independent ,* the 
various subject nationalities of Austria-Hungary have either 
been given independence or have been allowed to join those 
with whom they have political and national affinities. 

fi. ‘ ONE NATIONALITY, ONE STATE * 

One of the most common characteristics in modern national¬ 
ities is the desire to become nations, or to be incorporated 
in independent states. Their common ideals, it is said, 
require a common organization to give them reality. The 
extreme formula of this idea is “ one nationality, one state.” 

It is impossible’ here to do more than mention a few 
leading considerations arising out of this doctrine. In the 
first place, the rights of nationalities are not 
Rights of absolute. No nationality has a right to dis- 
itie»° na " member the state of which it is a patf, unless 
that state so cramps the members of the nation¬ 
ality that the continued existence of the nationality and its 
traditions is threatened in such a way as to impair the moral 
lives of its members. All national claims are conditioned by 
the paramount claims of the state of which the nationality 
is a part, but the claims of the state may be of such a nature 
as to make the continued existence of the nationality im¬ 
possible. In such a case the ultimate issue may be force- 
The ultimate justification of state and national rights alike 
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is the common good, and in a struggle of nationality and 
state the issue is to be judged accordingly. 

In. the second place, while some nationalities may be 
vigorous enough in themselves to resist the influences of 
other!, that is, strong enough to preserve their 
Abjorpt- national identity, others tend to be absorbed by 
iti?s * " stronger neighbours. A more advanced or 

• stronger tpye of civilization tends to swallow up 

a weaker. The attempt of the Germans to subdue the Poles 
by settling Germans on Polish territory, so far from succeed¬ 
ing, actually resulted in many of the Germans becoming 
Poles. The Polish nationality, instead of being absorbed, 
proved itself capable of absorbing others. The same is true 
of the French in Alsace-Lorraine. But in Germany itself 
aie smaller sections of non-Germans called the Wends, who 
can scarcely be said to be sufficiently strong to establish a 
state on national grounds. They will be absorbed by the 
stronger culture around them. In America and New 
Zealand potential nationalities in the Red Indians and 
Maoris have been absorbed by their more virile environ¬ 
ment, with a distinct gain to the general forces of civiliza¬ 
tion. A similar process is observable in India, where the 
primitive tribes tend to be absorbed by the stronger civiliza¬ 
tions around them, e.g., the Santals by the Bengalis. 

The process of absorption is most observable in the 
United States of America, into which annually pour many 
thousands ot immigrants from Europe. In most cases these 
new-comers preserve their nationality, but in the second 
generation they fuse with the Americans. 

It is very difficult to say whether any given nation¬ 
ality deserves statehood. Underlying all political life 
there is the moral and social ideal of the common good. This 
common good is really the criterion of national life, and, as 
the view of man is limited, it is impossible to say with any 
finality whether the incorporation of a given nationality in 
a state is for the common good. Most thinkers look forward 
to & final unity of mankind. That unity must be a unity of 
various types and qualities. Diversification of elements 
gives a fuller meaning to the unity ; on the other hand, too 
great a diversity may destroy or prevent the unity. 

In the third place, the so-called rights of nationalities, 
apart from the difficult question of “ one nationality, one 
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state ” are (1) the right of each nationality to its own 
language; (2) the right to its own customs; 
(3) the right to its own institutions. These 
rights, as we have shown, are not by any means 
absolute. Language, combined with political com¬ 
munity, is one of the most necessary elements in 
nationality. But it is questionable how far national langu¬ 
ages should be fostered. As a rule each language has certain 
qualities which give it a claim for existence. The song 
literature of one, the music of another, the peculiar method 
of expression of another, the interest to the comparative 
philologist and anthropologist of them all: these may be 
excellent claims to existence. On the other hand, it may be 
argued that the erection or perpetuation of linguistic barriers 
does not serve the well-being of humanity. The common 
aims and ideals of mankind are best appreciated when they 
are understood through the same tongue. At the present 
moment, on the one hand we hear of the rights of nation¬ 
alities to their own speech, and on the other, of the abolition 
of the differences between peoples by the institution of a 
common language. The artificial fostering of language as a 
national element is a particularly questionable policy. 
Languages, like cultures, are absorbed by stronger 
neighbours. Gaelic is practically dead in Scotland, 
though as a language it will continue to be studied 
for its literature and philology. In India, there are 
several hundreds of languages, and it is questionable 
whether all these languages should be encouraged to become 
living languages for national groups. Even now there is a 
strong movement in India in favour of a single language and* 
alphabet. The same is true of customs and institutions. 
Higher civilizations, without objection from the advocates 
of the rights of nationalities, have suppressed customs and 
institutions in lower civilizations which they regarded as 
evil. Sometimes national customs are suppressed for the 
salvation of a state in which the nationality is either proving 
dangerous or is hindering development. Such \vas 
the cause of the suppression of the wearing of the kilt, 
the national dress of the Scottish Highlanders, by the Bari 
of Chatham after the Stuart rebellions in Scotland. It 
cannot be said that the suppression injured Scotland, while 
it helped in the unification of Great Britain. 


List of 
Rights of 
National¬ 
ities 
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In the fourth place, in the modem world development is 
taking place in two opposite directions—nationalism and 
internationalism. Many thinkers consider the 
■tionahsm solution of world politics to lie in feder- 

1 w alism. Federalism is an attempt to reconcile 
two opposites—local independence and central government 
* over a large area. The claims of nationality may be satis¬ 
fied by federalism, a form of government which may be a 
solution to the difficulties of both nationalism and interna¬ 


tionalism. 

It is impossible to lay down any hard-and-fast 
rules or principles. Rights exist in the state, which is 
founded on the common well-being of man, and the only 
general principle which we can extract from the many-sided 
question of nationality is that nationality, with national 
language, customs, and institutions, is to be fostered only in 
so far as it is conducive to the common well-being. 


7 . THE ORGANIC NATURE OF THE STATE 

We have already seen thatBluntschli mentions the organic 
nature of the state as one of its essential characteristics. 
The Organic The state a living organized entity, not a life- 
Analogy: less instrument.. Its organism, he says, is a copy 

Blunttchli’* of a natural organism, particularly in the 
Opinion following respects :— 

(a) Every organism is a union of soul and body, i.e., of 
material elements and vital forces. 

( b) Although an organism is and remains a whole, yet in 
its parts it has members which are animated by special 
motives and capacities, in order to satisfy in various ways 
the varying needs of the whole. 

(c) The organism develops itself from within outwards 
and has an external growth. 

He goes on to show how there is a body and spirit in the 
state, how it is organized with different functions in its 
meitfbers, and how it grows and develops. He also ascribes 
to it a moral and spiritual personality, which, in contrast to 
the feminine church, is masculine. 

The organic analogy is a very old one, in fact 
it is one of the commonest comparisons in Political 
Science. It has come particularly to the forefront since the 
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Use of the 
Theory in 
the Middle 
Age* 


appearance of the theory of evolution. It appears in Plato r 
and in Aristotle, who compared the symmetry of the state 
. | to that of the body. In mediaeval writers it is 
-I*once particularly prolific, and like most of the 

theories of that age it was used as a polemical weapon. 

Mankind as a whole was regarded as an organism. This 
idea of oiganism, clothed in the religious language of the 
day, was based on St. Paul’s statement that £he 
Use of the Church was a mystical body whose head was 
X he M-VL? Christ. Church and State each adopted the 
Ag e8 1 e idea, the imperialists holding that the Emperor, 
and the ecclesiastics that the Pope, was the 
head in this world of the mystical body. As obviously a two- 
headeci organism was unnatural, some thinkers held that 
there were two bodies, each with its own head, and both 
part of a greater body whose head was God. From this was 
concluded that, instead of being mutually exclusive, the 
Empire and Church should live together in amity, as they 
were really parts of one whole. Others used the analogy to 
discredit the state. The soul and body were the counter¬ 
parts of the Church and State, and as the soul is greater 
than the body, so was Lhe Church greater than the State. 
Not only were the Church and Empire compared to organ¬ 
isms, but the analogy was used for individual groups and 
states, and even in these early writers we find excesses of 
analogy such as occur later in the works of Herbert 
Spencer. Nevertheless, in spite of many crude comparisons, 
some of the mediaeval writers show a very reasonable use of 
the analogy. John of Salisbury, a twelfth century eccle¬ 
siastic and philosopher, held that a well ordered constitution 
consists in the proper apportionment of functions to 
members of the body and in the proper condition and 
strength of each member. The members, he said, must 
supplement each other, and as the body is joined to the head, 
so the unity of the state depends on their coherence among 
themselves and with the head. Another writer, Ptolemy of 
Lucca, starts his deliberations on political matters thus— 
“ For as we see that the body of an animal consists of con¬ 


nected and co-ordinated members, so every realm and every 
group consists of diverse persons connected and co-ordinated 
for some end.'* This is a perfectly orthodox modern view. 
Other well-known mediaeval writers, such as St. Thomas. 
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Aquinas, Ockham, and Marsiglio of Padua, give the analogy. 
Ideas which are still very common were all voiced then. 
The idea of membership, for example, was developed to* 
show the place <^f the individual in the various political an(fc 
ecclesiastical groups. Growth, development, differentiation 
of function, the existence of the nervous system, and other 
points were used for various purposes, the common centre 
being the Church and State controversy. 

Passing from mediaevalism to the modern world, we find' 
the analogy common property. Machiavelli uses it with 
great effect on occasion, while one of the most 
raModern trenchant chapters in Hobbes’s Leviathan 
(entitled “ Of Those Things That Weaken or 
Tend to the Dissolution of a Commonwealth ’’) carries 
out a thorough-going parallel between the diseases of 
the body and the weaknesses of a commonwealth. “Amongst 
the infirmities of a commonwealth I will reckon, in the first 
place, those that arise from an imperfect institution and 
resemble the diseases of a natural body which proceed from 
a defectuous procreation.” And he goes on to speak of the 
equivalents, in the commonwealth, of boils, scabs, and wens 
in the body organic, aswellas ot pleurisy, ague, and lethargy. 

The most elaborate modern analogy between the state 
and the living organism has been given by Herbert Spencer. 
A brief exposition of his theory will show both its virtues 
and weaknesses. 


Spencer holds that society is an organism. The attri¬ 
butes of each are similar. The permanent relations existing 
between their various parts are the same. The 
• first point which makes society an organism is 

Theory C ° r " growth. A living body grows and develops ; 

so does society. The parts of each become un¬ 
like the bodies grow, and as they become unlike they 
become more complex. There is a progressive differentia¬ 
tion both of structure and of function in society, but this 
differentiation does not mean separateness. The functions 
are’inter-related, so much so in fact that they can have no 
meaning otherwise. Just as the hand depends on the arm 
and the arm on the body and head, so do the parts of the 
social organism depend on each other. Every living body 
depends for its very life on the proper co-ordination and 
interrelation of the uhits. The life of society depends on 
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exactly similar conditions. Another point of comparison is 
that in each case the life of the whole may be destroyed 
■without immediate destruction to the parts, or the life of 
the whole may be continued longer than the lives of the 
units. But between the two there are points of difference. 
The parts of an animal body form a concrete whole, but in 
society there is no concrete whole. The parts are separate 
and distinct. Yet the social organism is made a living whole 
by means of language, which establishes the unity which 
makes social organization possible. The cardinal difference 
between the one and the other is that in a living body con¬ 
sciousness is concentrated in one definite part of the whole ; 
in society it is spread over the whole. Hence, argues 
Spencer, not the good of the whole but only the good of the 
units is to be sought in society. (This is the basis of 
Spencer’s individualism.) 

Spencer goes on to show how society grows and develops 
like a living body. Both begin as germs, and, as they grow, 
they become more complex. The structure which they 
finally reach is tar more complicated than the simple unit 
from which they develop. In the body politic, as in the body 
natural, growth goes on either by simple multiplication of 
units or by union of groups. Society never reaches any con- 
sideiable size by simple multiplication : union of groups 
makes larger societies. Integration takes place m society 
.as it does in the animal body in the formation of the mass : 
it also takes place in the simultaneous process of the 
cohesion of the parts making up the whole. 

Spencer gives a number of structural analogies between 
society and the living organism. Each has its organs—thee 
animal its organs of alimentation: society its industrial 
structures. Just as in animals of low types there is no real 
organ, but only a number of parts acting as an orgart, so in 
social development there is a primitive stage where each 
man carries on his work alone and sells his produce to 
others. Then, in the course of evolution, comes the cluster 
•of cells in the animal; the social parallel is the group of 
families clustered together in a fixed locality where each 
does its own work. Then as the developing animal requires 
a more active 11 glandular ” organ, so society passes from 
.the household to the factory type. The analogy again is 
.evident in the functions the living organism and society psr- 
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form. A simple animal, if cut in two, will live on as before: 
so a simple form of society, such as a nomadic tribe,can easily 
be divided. But to cut a highly organized animal (as a 
mammal) in two means death. Likewise to cut the county 
of Middlesex off ^rom its surroundings would mean death, 
for the social processes would be stopped by lack of nutrition- 
* or supplies. Again, increase in the development of animals, 
moans increase in the adaptation ot particular organs for 
particular functions. So also specialization takes place in- 
society, and specialization m each, while it implies adapta¬ 
tion for one duty, means unfitness for other duties. 

In the social as in the individual organism there are 
various systems. These are (a) the sustaining system, (b) 
the distributoiy system, and ( 4 ) the regulating system. The 
first constitutes the means of alimentation in the living or¬ 
ganism and production in the body politic. Just as the 
foreign substances which sustain the animal determine the- 
alimentary canal, so the different minerals, animals and 
vegetables determine the form industrialism will take in a 
given community. The second (distributory) is the circula¬ 
tory system in the organic body : in the body politic its 
parallel is transportation. The vascular system in the body 
has its social equivalent in roads and railways. The third, 
the regulating system, is the nervous and nervo-motor 
system in the animal; in the body politic it is the govern¬ 
mental-military. 

The organic analogy in Political Science performs a use¬ 
ful function. It emphasizes the unity of the state, the 
dependence of individuals on each other and on 
Criticism: the state as a whole. The individual properly 
Uses of and understood is not an individual in the sense that 
theTheory he distinct from society. Each individual is 
* essentially a social unit. He cannot be 
separated from society, just as the hand or leg, without 
losing its virtue, cannot be separated from the body. The 
state also depends on the individuals composing it. So far 
the organic idea is invaluable. It points out the intrinsic 
connection of the individual with the state and the state with 
the individual. The analogy, again, if properly used, is 
harmless. One can no more object to a writer saying that 
the state is like a body than he can to the common analogy 
that the state is like a building. 
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The clanger of the analogy lies in the qualification “ if 
properly used.*’ The analogy has been used with various 
degrees of thoroughness for various purposes. 
It, iFff Cti |" The wr ^ ters *h e Middle Ages a used it to prove 
c ec " important points in practical policy ; and (such 
was the condition of opinion of the times) their contentions 
had far-re: ching practical effects. Herbert Spencer uses it 
as a basis for individualistic theories. He declares that (he 
unit in society is “ discrete ” and exists for his own good 
only. 

Spencer, however, recognized the limitations of the 
.analogy in theory, but in his enthusiasm in working out, his 
theory the analogy became identification. The 
^“proof chief fault of the organic analogy is that it is an 
roo analogy. An analogy is not a proof. Many 
essential features of the human body are not obvious in the 
body politic. The assimilative and reproductive powers of 
animals have no counterpart in the state. The state cannot 
react to stimuli in the same way as a living body. It does 
not grow, live or die in the same way. Organisms grow by 
internal adaptation : but the state grows by accretion of 
new parts, or by conscious effort on the part of its com¬ 
ponent elements or individuals. This points to the crux of 
the whole position. An animal body is made up of individual 
cells, non-thinking units, incapable of action independent of 
the body. Society is composed of thinking units, capable 
of exercising will and of acting according to chosen ends. 
Their action is the action of conscious purpose : the action 
of cells is mechanical and unconscious. The state has thus 
no equivalent to many of the most characteristic points of 
the organism. And when we take into consideration the 
phenomena of diplomacy, declaration of war, and making of 


peace (involving “ growth '*), the analogy is useless. 

Further, as already pointed out, cells cannot live away 
from then body. Individuals are likewise all “ social ” or 


Possible 
Results of 
the Theory 


“ state ” individuals by nature and necessity. 
So far the analogy, in pointing out the intrinsic 
connection between society and the individual, 
is good. But to use the analogy in its most 


thorough-going application may mean either (1) as Spencer 
says, that the individual must seek his own happiness in¬ 
dependently of others because, while the organism is con- 
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Crete, society is discrete. In this way Spencer, while 
■allowing certain bonds of unity in society, denies the in¬ 
trinsic relation of the individual to society. In common with 
most individualists, he desocializes the individual because 
he finds no single “ nerve sensorium ” in society. To do so 
is to nullify what merits the organic analogy possesses; for 
though there is no actual physical body which we can point 
to and call the “ state ” or “ society ”, yet the state is a very 
real entity. The individuals in a state, we may say, are 
organically bound together by common purposes and ideals. 
Or (2), it may mean that the individual is so bound to the 
statue that he is, as the ancient Greek citizen was, a purely 
state-individual. All his activities are centred in and con¬ 
ditioned by the state. These two extremes of the theory 
point to its danger. Dr. Leacock’s chief objection to the 
theory rises from this. “ Too great an amalgamation of the 
individual and the state,” he says, in his Elements of 
Politics , “ is as dangerous an ideal as too great emancipa¬ 
tion of the individual will.” The organic analogy empha¬ 
sizes unity, indeed, but too often at the expense of diversity 
or variation. 

Dr. Leacock also points out that it furnishes no criterion 
•of conduct. “ The organic tbeoiy m telling us that our ins- 
. titutions grow and are not made hardly offers a 
of*C<mduc° n P rac ti ca l guide to political conduct.” It might 
lead to an inactive fatalism ,* but certainly to no 
sound theory or a political ideal realized by conscious, hard 
effort. 


Further, the analogy, when carefully analysed, proves to 
be only partial. One of the chief points in the analogy is 


Further 

Analysis^ 


the interrelation ot whole and parts. This is 
true of the state and of organisms; but it is true 
of inorganic objects as well. The parts of a 


state have a relation to the whole and the whole in idea is 


prior to the parts. Bluntschli says: “ An oil painting is 
something more than a mere aggregation of drops of oil and 
colour ; a statue is something other than a combination of 


marble particles; man is not a mere quantity of cells and 
blood corpuscles: so too the nation is not a mere sum of 


citizens and the state not a mere collection of external regu¬ 


lations.” Bluntschli’s own comparison applies to the in- 


•organic. The notion of. continued growth is as true of an 
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inorganic fire as of an organic animal. Why, then, it may be 
asked, should these qualities of growth, etc., be called 
organic if they are also characteristic of inorganic objects Y 
Some scientists and philosophers (such as Kant) regard 
the organism as implying a certain end, which is the condi¬ 
tion of its present state of development. The state is also 
said by A'istotle to be an end, and to be prior to the indi- ' 
vidua!, but modern science, while it may grant that the or¬ 
ganism fulfils a certain end, does not regard that end as 
prior in intention to its fulfilment. The organism is adapted 
to its environment and fulfils certain functions in relation 
to that environment, but its adaptation is due to natural 
causes, not to preconceived ideas. Not only so, but these 
analogies of end and purpose apply to human intelligences, 
and therefore are taken from human society and applied to 
the organism. To reflect an idea from society to the organ¬ 
ism, and then try to explain society by the analogy does not 
help us. 

To sum up, the organic analogy is useful in bringing into 
prominence the fact that the state is not a mechanical unity. 
r . . It brings out the essential unity of the state, the 

nc usion ( jjfl[ erent i at j on Q f functions in government and 

the mutual interrelation of citizens. Applied beyond these 
simple comparisons, it is illogical and misleading. 
Though the-analogy seems clear at first, a closer analysis* 
makes its usefulness less obvious. Some of the most appli¬ 
cable points of likeness to the state in the organism are those 
either which biological science does not admit or which are 
ultimately taken from society itself Common purpose* 
acting on human minds, keeps society together. To explain 
the action of mind by an analogy with the non-intelligent, 
to explain moral action by what is non-moral, beyond the 
general limits indicated, only leads to confusion. * 



CHAPTER III 

THE ORrGTN OF THE STATE 

1. GENERAL REMARKS 


An investigation of the origin of the state gives us two 
distinct lines ot study—one historical, the other speculative* 
How this or that state came into existence is a 
Type* of matter for history. History tells us the various 
ways in which governments come into being or 
perish ; but it does not tell us how mankind originally came 
to live under state conditions. Did history extend back to- 
the beginning of society, our enquiry would be mainly his¬ 
torical. Of the circumstances surrounding the dawn of 
political consciousness from history we know little or 
nothing. Where history fails us, we must resort to specula¬ 
tion Many theories, each of which has something to com¬ 
mend it, have been advanced to explain the origin of the 
state. At the present time the evolutionary or historical 
theory finds almost universal support: but finality of judg¬ 
ment is difficult. In the last few years much has been done 
by the sciences of Anthropology, Ethnology and Compara¬ 
tive Philology towards the elucidation of the question, and^ 
as these sciences are only in their infancy, great discoveries 
may await them in respect to this particular problem. 

The sacred veil which Burke says is drawn over the 
earliest types of government has not been lifted by history. 
Long before historical documents existed, tribal and national 
characteristics had been formed, and even the first stage of 
political society—the relation of command and obedience— 
had passed. Aristotle thinks that the Cyclopes illustrate 
the earliest type of actual political society. A description 
of the Cyclopes is given in the Odyssey. The Cyclopes had 
no assemblies and no laws. Each man made laws for his 
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wives and children, and, says Aristotle, they lived “ dis- 
persedly ” (i.e., with no fixed abode or institutions) “ as was 
the manner in the earliest times.” This Cyclopean exist¬ 
ence is somewhat similar to the hypothetical “ state of 
nature ” which has appealed to so many thinkers. Unfor¬ 
tunately it does not explain to us the origin of political 
society : i. does not show how political consciousness first 
evolved and took actual form. The Cyclopean society ifc a 
form of organization : it does not explain its own origin. It 
marks a stage in political development. 

An enquiry into the origin of the state leads us to some 
of the fundamental problems of Political Science, or, parti¬ 
cularly, of Political Philosophy, for which history gives us 
only certain material for induction. Anthropology, which 
collects, arranges, and explains the many facts concerning 
social institutions, is even more helpful in this respect than 
history. 


2. HISTORICAL FORMATIONS 

The best classification of historical formations from the 
Bluntschli’* point of view of their origin is that of Bluntschli. 
Claaaific- He gives three main classes of historical 
ation forms :— 

I. The original formation of the state, when it takes its 
beginning among a people without being derived from 
already existing states. 

II. The secondary forms, when the state is produced 

from within, out of the people, but yet in dependence upon 
already existing states, which either unite themselves into 
one or divide themselves into several. • 

III. The derived formation of the state, which receives 
its impulse and direction not from within but from without. 

It is necessary to remind the student in this connection 
that a change in the form of government in a state is not a 
change of the state. Where, for example, a monarchical 
system is replaced by a republican, the state continues 
though the form of government is changed. 

These main classes are subdivided by Bluntschli in the 
following way :— 


I. ORIGINAL 

1. Creation of an absolutely new state .—This takes place 



THE ORIGIN OF THE STATE 


51 


when a number of people, coming together on a definite 
territory, gather round a leader or leaders (often religious) 
who forthwith establish statutes for the approval of the 
people. The creative act of the leader or king and the 
political will of the people form the law of state. The state 
» is the work of the conscious national will. An example of 
this process exists in the legendary origin of Rome where, 
.according to the story, the people, coming together in the 
city of Rome, consciously created a state. The historical 
authenticity of this is doubtful. 

2. Political organizati(m of the inhabitants of a definite 
territory, where the people , though gathered together on a 
definite territory, may not yet have organized themselves 
into a political society. —The organization of the people in 
this case leads to a state. An example is Athens, where, 
according to the legend, the hitherto unorganized people 
were organized by Theseus, who concentrated the govern¬ 
ment in Athens. Bluntschli cites also the example of Cali¬ 
fornia in the United States of America. In California, in 
the first half of last century, attracted byr the gold mines, a 
big population of all sorts of people gathered together. In 
1849 they elected representatives to a constituent assembly 
which drew up a constitution for the state. The common 
will of the whole population, not the will of particular in¬ 
dividuals, established the state. 

3. Occupation of territory by an already existing nation .— 
In this case a nation already in existence occupies land 
necessary to its continued existence. The most frequent 
form this takes is conquest, examples of which abound in 
history. Another form of occupation is the peaceful settle¬ 
ment of a territory, as in the case of the Pilgrim Fathers. 
In similar cases it is usually superiority of civilization, not 
force ol arms, that conquers. 

II. SECONDARY FORMATIONS 

(1) Formation of a Composite State by a League betweeti 
States. (2) Union. (3) Division . 

(1) Of the Composite state Bluntschli gives three types— 

(( a ) Confederation, where several hitherto independent 
states unite for certain purposes, but do not make a new • 
state. In a confederation the units are free to withdraw if 
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they wish. The management of common affairs is given 
either to one member of the union or to an assembly of 
delegates. 

(J>) Federation, where hitherto independent states unite 
in making a new state. In a federal union the “ states *' 
are not states properly so-called, as they do not possess 
sovereignly. Federation is the most complete type ot union. 

(e) Bluntschli gives federal empire as a third class, the 
example of which is Germany (before the War). Both con¬ 
federations and federations are best fitted for republics, he 
says, and as Germany differed from them in having a 
monarchy with kings at the head of states, and in the pre¬ 
dominance of Prussia, he puts the German Empire in a 
distinct class. 

(2) Union. —Two or more states may be united under one 
ruler, or a single new state may be formed. The lowest 
and most imperfect union of this kind is (a) Personal Union 
where two hitherto separate states may come under one 
dynasty by succession. The succession may later fall to 
two different persons—the union never being very real. 

(b) Real Union .—In this case the supreme government 
in legislation and administration is one for the constituent 
elements of the union. 

(c) Complete Union. —The highest type of union is where- 
a composite and single state is formed. 

(3) Division. —( a ) Nalimial Division , where previously 
there was a bond but where the bond has decayed, e.g., ini 
the empires of Alexander, Charlemagne and Napoleon. 

(d) Division by Inheritance —This took place frequently 
in the middle ages when the feudal idea prevailed that the* 
king was owner of the land and could do with it as he liked. 

(r) Declatatiofi of Independence , as in the case of United 
Provinces of the Netherlands against Spain in 1579, find the 
United States ot America in 1776. 

III. DERIVED FORMATIONS 

1. Colonization .—(a) Greek, where the people went from 
the mother state and consciously formed a new state in¬ 
dependent of the mother state, but preserved the same 
► manners, government, and religion. 

( b ) Roman, in which the colonies were in strict 
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^dependence on Rome. They were really extensions of the 
existing state. 

(r) Modern, of various types. 4 

2. Concession of sovereign rights , which is an extension 
of the colonial idea, as in Canada, Australia, South Africa, 
■and the Philippine Islands. 

* 3. Institution by a foreign ruler , as when conquerors, 

like Napoleon, set up states. 

We shall have to return to a more detailed analysis of 
‘several of the types of historical formations given by 
Bluntschli. These historical types do not give us the prigin 
of the state as such, as distinct from the origin of any given 
state. To discover the origin of the slate as such, we have 
to resort largely to speculation. The historical ladder of 
development is defective, but by using the material, often 
■shadowy and usually very debatable, which sociology, 
history and anthropology give us, we can, with a fair measure 
■of certainty, build up a reasonable theory of the origin of 
the state. This theory is generally known as the Historical 
or Evolutionary Theory of the origin of the state. 

3. SPECULATIVE THEORIES. THE SOCIAL CONTRACT 

THEORY 

Before stating the Historical Theory we must first ex¬ 
amine certain theories which, though now rejected, have had 
great influence on political development as well as on 
political thought. These theories are three in number— 

1 . The Social Contract Theory. 

2. The Theory of Divine Origin. 

• 3. The Theory of Force. 

Though these theories are now practically universally 
rejected, a study of them is valuable for more than one 
• reason. In the first place, these theories repre- 

ecul °t m sent an attem P t to solve the fundamental 
Aeorie* Ve Questions of both how and why the state came 
into existence, and each contains some import¬ 
ant tfuth. In the second place, each of these theories has 
had considerable influence on actual political practice. 
Many of our modern political institutions can be properly 
(understood only when examined in relation to the political 
ideas current at the time of their inception. Political theory 
and practice are closely related. Sometimes political ideas 41 
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definitely lead to changes in old institutions or the creation* 
of new ones. The theorist comes first in this case, while the 
practical reformer carries out what is theoretically desira¬ 
ble. Sometimes the opposite course is followed. Political 
changes happen, especially sudden political changes, with 
no reasoned basis. Actual events in this case are followed 
by theory 

The Social Contract theory has played such an impoi'j.ant. 
part in modern political theory and practice that it demands 
treatment at considerable length. In the theory 

Contract* 1 t ^ iere are two fundamental assumptions—first, a 
Theory state of nature, second, a contract. Th con¬ 
tract, again, may mean either (a) the socidl or 
political contract, which is the origin of civil society, or (£)< 
a government contract, or agreement between rulers and 
subjects. 

The state of nature is supposed to be a pre-political con¬ 
dition of mankind in which there was no civil law. The only 
regulating power w r as a vague spirit of law called 
Nature* 1 * ° f natura * l aw * There was no law of human impo¬ 
sition in the state of nature. The views of 
writers vary greatly as to the condition of man m such a 
state. Most writers picture it a state of wild savagery, in 
which the guiding principle was “ might is right.” Others^ 
think of it as a state of insecurity, though not of savagery 
some consider it to have been a life of ideal innocence andi 


bliss. 

The contract is interpreted in various ways, according to- 
the theory which the individual writers wish to establish. 

Some writers regard the contract as the actual 
Contract hi stor i ca l origin of civil society ; others look upon. 

it as a governmental contract, made between 
rulers and ruled. Some regard it as historical, others take 
it only as a basis or emblem of the relations which should 
exist between government and governed. The main idea of 
the contract as the origin of civil society is a surrender by 
individuals of a certain part of their “ natural ” rights in 
order to secure the greater benefits of civil society. Man, 
consciously and voluntarily,made a contract,wherebythe free 
play of individual wills was given up to secure the advan¬ 
tages of social co-operation. For the surrender of his natural 
rights each man received the protection of the community.. 
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4. HISTORY OF THE SOCIAL CONTRACT THEORY 


» 


The Contract theory is first found in the Sophists, a 
school of Greek philosophers who lived before Plato. In 
_ G k the philosophy of the Sophists a sharp distinc- 
Philoaophy ^ on * s ma de between nature and convention. 

This distinction they applied to society. The 
fundamental principle of human life, the Sophists said, is 
sell-assertion. Man’s nature is such that, if he is not 
hindered by social institutions, he will seek his own interests. 
His true nature, however, cannot be fulfilled because of 
conventions, that is, social institutions. These social ins¬ 
titutions curb the natural play of human activity, and, as 
such, are wrong. The state is a barrier to selt-realization, 
and, therefore opposed to nature. It is a result of contract, 
or a voluntary agreement between men. 

Both Plato and Aristotle mention the theory only to 
repudiate it. In the Republic Plato represents one of his 
Plato and philosophers, Glaucon, as attributing the true 
Aristotle origin of political society to a contract. Each 
man, he says, tries to get as much as he can for 
himself, but to escape such individual self-seeking and its 
consequences men formed a contract, which, according to 
Glaucon, is the criterion of law and justice. In another 
book, the Crito , Plato gives the arguments used by Socrates 
against those who tried to effect his escape from prison. 
Socrates says that, as he is an Athenian citizen, he has made 
an agreement to obey the laws of Athens even though he 
considers them unjust. 

. Neither Plato nor Aristotle has any sympathy with such 
views. They are, they hold, essentially unsound, and after 
two thousand years, during part of which the Contract 
theory .ruled supreme, the modern world has reverted to 
their position. 

The Epicurean philosophers, though in theory they pro¬ 
fessed to have no dealings with the state, offered the Con- 


tract theory as an explanation of justice, not as 
Epicureans origin of the state. Epicurus held that right 
is only a compact of utility which men make not 
to hurt each other in order that they be not hurt. There is 


no such thing as justice in itself. It exists only as the 
result of mutual contracts. There is no justice where, as in 
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the case of animals, there is no contract; nor, therefore, is 
there justice where men either cannot, or are unwilling to 
make contracts. 

Except for occasional appearances, as in the works of 
the Latin poet Lucretius, the Social Contract theory was 
not revived for many centuries in the West. In 
Father# UrC ^e ® ast t * ie theory in an undeveloped form 
appeared in Hindu Sanskrit literature, in bo‘pks 
such as the Mahabharata, (especially Book xii, Santiparvan). 
It is not clear that, in the West, the later and earlier 
■theories are connected by more than chance. After the 
foundation of the Christian Church political thought was 
dominated for centuries by religion. The early Christian 
Fathers held that government is the result of sin, and, there¬ 
fore, an evil. God imposed civil society on mankind because 
of man’s fall. Such a theory gives no room for the exercise 
of man’s will which is necessaty to a contract. There were, 
however, influences at work during the early centuries of 
the Christian era to bring the idea ot contract to its fruition. 
One of these influences was in the Church itself. The Bible, 
which was the criterion of truth to the Church Fathers, 
contained several instances of such covenants or contracts 
between the Lord and the people or between the king and 
the people. Thus in the Old Testament, (2 Samuel v. 3) 
we lead—“ So all the elders of Israel came to the King in 
Hebron: and King David made a covenant with them in 
Hebron before the Lord; and they anointed David King 
over Israel.” This and several other instances in the Bible 
gave the necessary support to the ecclesiastical writers who 
wished to give a contract theory. The theory had little* 
vogue as a political instrument, but it bore much fruit in 
the many ecclesiastical councils of the middle ages. 

The chief influence in keeping alive the contract* notion 
was Roman Law. According to Roman Law the people was 


Roman 

Law 


the source of political authority, and the predo¬ 
minance of the conception of contract in Roman 
Law was also not without its effect in‘this 


matter. The Roman Emperor held authority from the 


people. “ The will of the Emperor is law, *' said 
Ulpian, one of the greatest Roman jurists, f * only because 
the people confers supreme power upon him. ” This idea 
was not only universal among the Roman jurists but latent 
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in the thought of the time. From Cicero onwards the idea 
‘Constantly recurs, not only as an idea in philosophical specu¬ 
lation but as an inherent element in the constitutional 
practice of the Roman Empire. In Cicero’s work “ On the 
Commonwealth ’* we find the view that the state is the 
natu-al order of life, founded on justice, with the aim of 
securing the common well-being. A state is no state, he 
sa^s, where all are oppressed by one or a few, where there 
is no common bond of law, no real agreement or union. 
Cicero looked on political liberty as identical with a share 
in political power. Common consent, common will, common 
power run through his thought, implying, indeed almost 
directly stating the idea of contract. 

Though the Roman lawyers did not adopt the idea of 
liberty as meaning a share in authority, they certainly re¬ 
garded the people as the suutce of authority. The social 
contract as a definitely stated theory did not appear till the 
eleventh century, but Roman legal ideas contained an un¬ 
developed form of the theory. Consent is common to both 
the theory of contract and to Romm Law, and, if Roman 
Law does not directly express the theory, it certainly 
furnishes one of the chief foundations on which it was built. 

Another important influence in the development of the 
theory was the Teutonic idea of government. The Teutonic 
theory went further than the Roman. Not only 
did the king require the theoretical consent of 
the community for his election, but in actual 
practice he was under the law. In the Roman theory the 
authority of the ruler was derived from the people : in the 
.Teutonic it was both derived from and continued under the 
people At the time of their election the Teutonic kings 
practically made an agreement with the people, the chief 
article *of which wAs the guarantee of good government. 
There are many examples of kings renewing their promises 
in cases where they thought the confidence of the people 
had been shaken. 

Srill another influence is to be found in feudalism. The 
feudal system was largely personal, yet there was a certain 
basis of contract between the lord and his 
vassals. Tne two principles of feudalism, loyalty 
to the person of a superior, and contract, seem mutually 
exclusive, but in reality they were not so either in theory 


The 

Teutons 


Feudalism 
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or in practice. There was a mutual obligation in the feudal 
system. Each side had duties. The vassal performed 
certain duties on the understanding that the overlord per¬ 
formed others. Further, in the feudal system the ruler was 
the owner, but gradually the notions of rul^rship and owner¬ 
ship were separated. Ownership was regarded as a con¬ 
tractual relationship between owner and tenant, and ruler- 
ship came to be looked on as a contract between people Ij^d 
ruler. 

Though the theory of the early Christian Fathers, that 
civil society was the result of the Fall, held the field for a 
long time, gradually it gave way to the idea that the state 
was the creation of the will of the community. Influenced 
both by Roman Law and Teutonic ideas, the Church leaders 
took up the position that God was a “ remote ” cause of civil 
society, the “ immediate ” cause being either the will of ant 
individual ruler or of a community. The chief current of 
opinion was in favour of the act of will on the part of the 
community, an act which was compared to the self-constitu¬ 
tion of a corporation, although a corporation was only a 
subordinate body in the state. 

The Church Fathers had never disputed the state of 
nature—in fact it was an accepted part of their creed. Thus 
one of the constituent elements of the Social 
of 1 Nature Contract theory was already generally current. 

Natural law, as we shall see, was also an 
accepted fact. The Roman and Teutonic ideas were easily 
fitted to the notion of contract or consent; and it was left 
to the various theorists to draw what conclusions they 
wished from such premises. • 

The first definite statement of the contract was given im 
the eleventh century by an ecclesiastic, Manegold of Lauten- 
M ., bach. Manegold regards the office of the king 

aneffo as sacre ^ > it is above all earthly offices; the 
holder therefore must be above all others in justice, good¬ 
ness and wisdom. Though God is the ultimate origin of the 
kingly office, the immediate origin is the community. *The- 
people set the king over them to secure them against tyranny 
and wickedness. If the king, who is elected for such, 
security, turns against the people by acting tyrannically 
himself, the people are freed from his rule, because he has. 
broken the pact or contract on which he was elected. The: 
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people may swear allegiance, but their oath is conditional on- 
the king observing his oath to administer justice and main¬ 
tain the law. These oaths are reciprocal: they constitute 
a contract, the breaking of which by one party leads auto¬ 
matically to the freedom of the other from its terms. 

Manegold’s theory is not an explanation of the origin of 
the state; it is an interpretation of current constitutional. 
idgfas. The Social Contract theory has always been* used 
with some reference to constitutional theory or actual poli¬ 
tical events. Its use as an explanation of the origin of 
political society is often secondary. Just as Manegold 
formulated the theory to explain the current position of ruler 
and ruled, Hobbes, Locke and Rousseau, several centuries- 
later, used it to justify absolutism, constitutional govern¬ 
ment, and popular sovereignty respectively. 

From the eleventh century onwards the theory became 
more and more accepted, till in the sixteenth and seven¬ 
teenth centuries it was universally held. The 
H l i«tor ,Uent a * tns those who supported the theory 
varied. Some used it to support absolutism, 
some to support the liberty of the people. Only a few give 
it as an explanation of the origin of civil society. Among the 
many exponents of the theory we may mention Languet, the 
supposed author of the Vindicia Contra Tyrannos % or the* 
Grounds and Rights against Tyrants , 1579, one of the 
earliest of the modern systematic treatises accepting the 
contract theory; George Buchanan, the Scottish Reformeiy 
whose book On the Sovereign Power among the Scots was also- 
published in 1579 ; Althusius, the German jurist, whose 
*Systematic Politics (1610) gives a wonderfully modern posi¬ 
tion, showing a clear appreciation of the distinction between, 
state and government; Mariana, a Spanish Jesuit, whose 
anti-monarchic doctrines in On Kingship and the Education - 
of a King (1599) are surprising, considering his environment 
—he was a Catholic in the most absolutist country in 
Europe, Spain ; Suarez, also a Spanish Jesuit, who, in his 
Treatise on Law arid God the Legislator (1613), starts by 
giving a theory of popular sovereignty akin to that of 
Rousseau, but proceeds to argue that the people in virtue of 
their sovereignty give supreme power to the king; Grotius,. 
the Dutch jurist, founder of our modern International Law, 
who, in his Law of War and Peace (1625), followed the abso- 
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lutist theory of Suarez ; Pufendorf, the German philosopher, 
whose work On the Law of Nature and of Nations , is an 
attempt to reconcile the doctrines of Grotius and Hobbes ; 
.Spinoza, the philosopher, who argued for individual 
liberty on practically the same grounds as Hobbes 
did for absolutism, in his Thcologico-Political Treatise 
• (1677). A nong English writers accepting the theory may be 
mentioned Hooker, the author of the Laws of Ecclesiastical 
Polity (1594), who gives the first definite statement of the 
t theory in English. Hooker, a clergyman, set out to defend 
the church as established in England, and in its defence he 
made an analysis of authority in general. He concludes 
.that authority depends on consent. His arguments are 
■founded on the state of nature and the social contract. The 
poet Milton in his Tenure of Kings and Magistrates (1644) 
tries to show that ultimately political power rests with the 
people. Filmer, an English seventeenth century royalist, 
whose antagonism to the contract theory led to John 
Locke’s Treatises , and Hume, the philosopher, whose 
essay Of the Original Contract is one of the most telling 
attacks on the contract theory, are both opponents of the 
theory. The views of three writers on this subject demand 
special attention—Thomas Hobbes (1588—1679), John Locke 
(1632-1704), both Englishmen, and Jean Jacques Rousseau 
(1712-1778), the French writer. 

Hobbes’s theory is expounded in his Leviathan , published 
in 1651. Hobbes lived in the stirring times of the Great 
Hobbea Rebellion and the Commonwealth. He was 
much affected by the miseries caused in England 
•by the Civil War, and concluded that the salvation of the* 
country lay in an absolute system of government. Adopting 
the current theory of contract, he started from a state of 
nature in which man was subject to only one law—the natural 
law of self-preservation. The state of nature was a state of 
savagery, where every man was either trying to kill, or in 
danger of being killed by, his neighbour. Man’s life was, as 
he says, “ solitary, poor, nasty, brutish, and short". *The 
law of self-preservation meant the rule of brute strength or 
of cunning. The same law impelled man to seek a way out 
of such a wretched condition. This he found in a covenant 
of each with all, whereby a state was established. Hobbes’s 
own words best explain the process. The state is established 
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by a covenant of every man with every man in such a manner - 
as if every man should say to every man : “I authorize and 
give up my right of governing myself to this man, or to this 
assembly of men; on this condition, that thou give up thy 
right to him, and authorize all his actions in like manner.” 

In this way people resigned their natuial rights to a- 
person or body of persons, which person or body became the 
sovereign in the community. This sovereign was not a party 
to the contract, but a result of it. He (or they) derived 
from it absolute authority, which could not be revoked, for 
the individuals had lett no rights to themselves. The people, 
says Hobbes, have no right to rise against the sovereign. 
The sovereign therefore possesses unlimited power, and, 
however arbitrarily that power is exercised, the people must 
obey. 

In his desire to support absolutism Hobbes entirely fails 
to recognize what we now call political sovereignty. He 
gives a theory of legal sovereignty which, so far, 
f is perfectly correct, but he does not recognize 
Theory ** * that the will of the state is not the will of an 
individual ruler. Instead of being completely 
independent of the people, the ruler is, properly regarded,. 
the agent of the people. The peoole may indeed give him 
a legal status, but that legal status does not empower a 
ruler to oppress the people irrespective of all moral rights. 
As Locke pointed out afterwards, civil society exists for the 
common good, and, if that purpose is defeated by a ruler, 
the society may change the ruler. Changing a ruler does 
not mean the abolition of civil society. The state is more 
fhan government and the state-will more than the will of an 
individual. 'Hobbes does not recognize the dilfeience 
between state and government; in fact, as we have alieady 
seen, he so far confuses them as to say that the state is 
dissolved with the death of a ruler. 

The theory of John Locke is given in his Two Treatises 
of Ciiiil Government, published in 1690, two years after the 
English Revolution. It is important to note 
c * t the historical background of both Hobbes’s and 
Locke's theories. Hobbes, impressed by the miseries of the 
great Rebellion, argued on the basis of the social contract 
for a system of absolute monarchy. Locke, on the same 
basis, tried to justify the deposition of James II. and the 
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■establishment of constitutional government. Locke starts 
with the idea of a state of nature which, he considers, was 
a state of equality and freedom. In the state of nature men 
were subject to the law of nature, which canstituted certain 
rights over life and property. The state of nature was not, 
as Hobbes held, a state of war and misery. It was a state of 
insecurity, because, although rights did exist, there was no 
.impartial or final arbiter to protect the individual in the enjoy¬ 
ment of his rights. For this reason, men agreed to resign to a 
ruling authority just so much of their rights as was necessary 
•to secure their ends. The state was thus created to protect 
certain rights already in existence. The individual surren¬ 
dered certain rights to secure his remaining rights and 
.liberties. These individuals could not invest their rulers 
vvith unlimited rights over life and property, for they had 
not possessed such rights themselves. And, as Locke says, 
it is not reasonable to suppose that the individuals would 
.resign more ot their rights than was actually necessary to 
secure the benefits ot civil society. The sovereign, therefore, 
could not, as Hobbes said, be unlimited. The sovereign 
could claim only lnniccd authority. If he betrayed his trust, 
he could lawfully be deposed. The people in such a case 
could resume their original liberty and establish a new form 
of government. 

Locke's theory is a theoretical justification of consti¬ 
tutional government. He represents a great advance in 
political thought. By showing that the sovereign 
of Locke’s ( or ru * er ) i? not independent of the people in all 
Theory * * his actions, he gives us the fundamentally 
important distinction of state and government! 
Hobbes, as we have seen, identified the one with the other. 
Where Locke errs is in his failure to recognize that the 
.ruler may quite legally oppress a people. Hobbes declared 
that the sovereign could not act illegally, and so far as the 
sovereign occupies a legal position which says he cannot act 
illegally, this is quite correct. A people may be oppressed 
.by the sovereign legally enough, if the law permits the 
sovereign to oppress them ; and their right to depose 
the sovereign does not arise from the sovereign's 
legal position. They may, however, have a moral right to 
.depose him. What Hobbes does not recognize, and what 
.Locke does recognize, is that there is a power behind the 
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throne, that the exercise of sovereignty depends ultimately 
-on the will of the people to obey. The sovereignty of the 
state is not the sovereignty of a ruler. The will of the 
state may limit the will and actions of a ruler. Thus Hobbes 
-confused the state and king, but Locke did not recognize 
the full bearings of legal sovereignty. To use our modern 
terminology, Hobbes gives a theory of legal sovereignty 
without recognizing the existence and power of political 
sovereignty : Locke recognizes the force of political sover¬ 
eignty but does not give adequate recognition to legal 
sovereignty. 

The theory of Rousseau is contained in his Social Con - 
tract published in 1762. Rousseau tries to combine the 
Rousseau theories of Hobbes and Locke. He sets out to 
Si8M harmonize the absolute authority of the sovereign 
with the absolute freedom of the citizen. His purpose, as 
he said himself, was “ to find a form of association which 
may defend and protect, with the whole force of the com¬ 
munity, the person and property of each associate or citizen 
And, by means of which, each uniting with all, may neverthe¬ 
less obey only himself and remain as free as before.” The 
starting point in his theory is a state of nature, which he 
says was idyllic. It was the happiest period of human life. 
Each one, unsophisticated and free from social laws and 
institutions, was able to seek and secure his own happiness. 
The state of nature was ideal, and the nearer we are to 
that state the better for us. With the growth of popula¬ 
tion, however, man was forced into civil society. He had 
to give up his natural freedom. “ Man is born free,” he 
kays in a historic passage, “ but is everywhere in chains.” 
Civil freedom was substituted for natural freedom by a 
social contract. This contract is made by the individuals 
of the community in such a way that every individual “ gives 
in common his person and all his power under the supreme 
direction of the general will and receives again each 
■member as indivisible part of the whole.” The individual 
gives himself up to the control of all, but not to a particular 
.person. The community f not the ruler, as Hobbes held, 
receives the sovereignty. The sovereignty of the com¬ 
munity is inalienable and indivisible. The “prince,” that 
is government, is only a subordinate authority, or servant. 
'The ruling power or government is only a commission : it 
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exercises its power in virtue of the sovereignty of the people* 
and the people can limit, modify or take it away as it wishes. 
The government wields the executive power but the legis¬ 
lative power remains with the people. ^When the people 
assemble together, they resume full power and Lhe “ prince ” 
is suspended from his functions. 

In this way Rousseau tries to reconcile the absolute 
authority of the whole with the absolute freedom of the 
parts. Thus, if an individual suiters the death 

Rousseau's^ ? ena ^y * or misdeeds, he is really a consent- 
Theory 4 * 1 * i n 2 P art -y to his own execution, for he is part of 
the sovereignty which made the law which con¬ 
demned him. The central idea in Rousseau’s theory is the 
doctrine of the general will, a doctrine which, more than 
any other single doctrine, lias moulded modern political 
thought. The legislative power always belongs to the 
people , only that law is a real law which is in accordance 
with the geneial will. This general will (which is to be 
distinguished from the will of all, or individual wills) can be 
expressed only in a mass meeting of the people. A repre¬ 
sentative assembly cannot adequately voice it. Represen¬ 
tative assemblies once elected become the masters, not, as 
they should be, the servants of the people. The true 
sovereign is the totality of the people. “ As nature gives a 
man absolute power over his members,*’ he says, “ the social 
contract gives to the body politic absolute power over its- 
members; and it is this same power, which, directed by the 
general will, bears the name of sovereignty.” 

The obvious difficulty of this is that only unanimity, 
which in practice is impossible to secure, could make a law 
valid. Rousseau, however, says that the general will is not 
necessarily the unanimous will of the citizens. Absolute 
unanimity is necessary only for the original contract. After 
the state is established, consent is implied in the fact of 
residence. “ To dwell in a territory,” he says, ‘‘is to sub¬ 
mit to its government.” Within the state a majority is- 
sufficient to make a law valid. The general will (which, he 
says, always wills the common good) is the criterion. 

Just as Hobbes’s theory supports absolutism and Locke 
upholds constitutional government, Rousseau’s theory 
supports popular sovereignty. Rousseau’s chief merit lies- 
in making clear the distinction between the state and govern,- 
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ment, but he goes to extremes in making the state-will 
equivalent to popular demands. The general will, which 
always wills the public good, is not, as he makes it, equivalent 
to the decision of the majority of the people. In his 
desire to establish a sound enough theory, he goes so far 
that he completely destroys the stability of government. 
Government, in his view, excludes the legislative function. 
It purely executive; it simply carries out orders. It cannot 
make laws, i.e., express the will of the state, and it is liable 
to instant dissolution when the people assemble in a 
sovereign body. But government includes the legislative 
as well as the executive. 

Like Hobbes, Rousseau advocates absolute, inalienable 
sovereignty. Hobbes says it belongs to the ruler; Rousseau 
to the people. Like Locke, Rousseau recognizes the distinc¬ 
tion between the ruler and the power behind the ruler, or 
between legal and political sovereignty. Locke, however, 
regards as legal all acts made by the government except 
those which violate the rights of the individual. The people 
reserve certain powers for use in cases of necessity. In- 
Rousseau’s theory all laws depend on the general will, which 
can be expressed only in a general assembly of the people. 
The people are continually sovereign; they do not exercise 
sovereignty in cases of emergency only. 

The Social Contract theory reached its high-water mark 
in Rousseau. The historical commentary on his theory is 
found in the French Revolution, which was a 
After practical application of an extreme theory of the 

«mmmm sovereignty of the people. After Rousseau the 

theory gradually died out. The theory, as one writer puts 
it, “ faded away in the dim light of German metaphysics.’* 

Kant and Fichte, the German philosophers, each gave a 
distinctive setting to the theory. Kant regards it not as an 
„ historical fact but as an “ idea of reason.” The 

mA Contract, he says, may be looked on as “the 

coalition of all the private and particular wills of a people 
into bne common and public will, having a purely juridical 
legislation as its end.” It is unnecessary, he says, to pre¬ 
suppose the contract as an historical fact. It has, however, 
practical reality, for “ it ought to bind every legislator by 
the condition that he shall enact such laws as might have 
arisen from the united will of a whole people, and it will 

5 
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likewise be binding upon every subject in so far as he will 
be a citizen so that he shall regard the law as if he had 
consented to it of his own will.” The contract is thus the 
criterion of the justness of law. If it is impossible that the 
whole people could have consented, then the law is unjust. 
A law, for example, establishing certain birth-privileges 
would be unjust according to this standard of judgment. 

Fichte, Kant's disciple, just as in many respects Kant 
was Rousseau’s disciple, carries the theory to its utmost 

, limits. Fichte (though his opinions did not 

ie * remain uniform throughout his life) says that, as 
man is subject to the moral law alone, he can terminate the 
contract at will. Every man, therefore, can take himself 
away from the civil society of which he is a party by the 
original contract. The same right applies to any party of 
men. Fichte allows the most extreme form of secession, for, 
he says, what belongs to a smaller number of men logically 
belongs to a greater number. The right of secession of 
course passes into the right of revolution. Fichte later 
changed his views from this extreme individualism. 

It is natural that the idea of consent in the Social Con* 
tract theory should have appealed to the makers of the 
I Am 'c American constitution. The War of Indepen- 
n enca ^ ence ^ad b een fought on that ground, and, not 

unnaturally, the Social Contract appears in the preamble to 
the Declaration of Independence. The ideas of Rousseau in 
particular appealed to the Americans, and these are trace¬ 
able in almost every American constitution drawn up at 
that time. In the constitution of New Hampshire it 
is stated that “ all men are born equally free and 
independent. Therefore all government of right origin¬ 
ates from the people, is founded in consent, and instituted 
for the general good.” In the often-quoted constitution of 
Massachusetts the contract is definitely accepted. “The 
body politic,” it says, 41 is formed by a voluntary association 
of individuals. It is a social compact, by which the whole 
people covenants with each citizen and each citizen ‘with 
the whole people, that all shall be governed by certain laws 
for the general good.” 

The contract idea is also voiced by the early American 
writers—such as Jefferson and Madison, but there is nothing 
particularly noteworthy in their presentation of the theory. 
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In the nineteenth century the theory gradually died. 
*The causes of its death were— 

1. The rise of tjie historical spirit in Political Science, 
marking a change in the mental attitude of the time from 

speculative to positive. Montesquieu, the 
fh* C, r w »j j French writer, was the leader of this school. 

His Spirit of the Laws , published in 1748, is one 
•of the most epoch making books in the history of Political 
Science, though it failed to have immediate effect on his 
contemporaries. Montesquieu, in sharp contrast to the 
writers of his time, who started from nature to prove their 
theories, adopted history and observation, with generaliza¬ 
tions drawn therefrom, as his method. Burke, in England, 
used this method with great effect against Rousseau. 

2. Darwin and theory of evolution. This theory, applied 
first to the plant and animal, gradually suffused all depart¬ 
ments of thought and enquiry. At the present moment it is 
.supreme, and Political Science, like every other science, is 
interpreted in the light of evolution. 

3. The replacement of the sound elements in the theory 
by new theories, e.g., the doctrine of political sovereignty, 
nnd the recognition of the distinction between state and 
government on which the doctrine of political sovereignty 
-rests. 

4. The general unsoundness of the theory itself. 

5. CRITICISM OF THE SOCIAL CONTRACT THEORY 

The above sketch of the history of the Social Contract 
^theory will enable the student to appreciate the main points 
- of criticism to which it is open. Two things 
< tKtThto ry must be remembered: first, that the social con- 
» tract is sometimes regarded as an actual 
historical fact, to which the origin of the state is ascribed ; 
second, that it is often used only as an idea either to inter¬ 
pret current constitutional usage or to express certain 
fundamental relations existing in political life. In the first 
of these lies the chief weakness of the theory ; in the second 
its chief strength. 

1. As an historical explanation of the origin of society 
it in false. Nothing in the whole range of history shows 
a stqge of historical development such as th,e theory 
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demands. History gives no example of a group of primitive 
people, without any previous political knowledge or develop¬ 
ment, meeting together and consciously forming 
Criticism^: an agreement like the social contract. Not only 

false '* so » b ut to assume that individuals either could 
or would do any such thing presupposes either a 
knowledge of political institutions learnt from somewhere 
else, or a fairly highly developed social consciousness incon>- 
sistent with the ignorance and simplicity which are usually 
associated with the state of nature. Some writers, indeed* 
suggest what seem to them actual instances of contracts. 
The most notable is that drawn up by the English emigrants 
to America in 1620. “We do,” it says, “ solemnly and 
mutually, in the presence of God and one another, covenant 
and combine ourselves together into a civil body politic foir 
our better ordering and preservation.” Another example 
is the State of California, already quoted in Bluntschli’s. 
classification of historical origins. Several of the American 
state constitutions are of a similar type. These, however, 
do not give the origin of the state as such, but the- 
origin ot particular states. The contracting parties were 
already familiar with government; what they did was to 
institute among themselves what they were familiar with 
under different conditions. 

Not only is there no historical evidence of a social con¬ 
tract as the origin of the state, but what evidence there is. 
shows that a contract of any kind was unlikely. Research, 
has shown that early law was more communal than in¬ 
dividual. In early times law existed not for individuals but 
for families. Sir Henry Maine in particular points this out*. 
Early laws, he says, “are binding not on individuals but 
on families. . . . The movement of progressive societies, 
has been uniform in one lespect. Through all its course it 
has been distinguished by the gradi.al dissolution of family 
dependency, and the growth of individual obligation in its 
pla.ee. The individual has been steadily substituted for the* 
family as the unit of which civil laws take account. . . .* The* 
movement has been from one of status to one of contract .” 
Though history does not give us an absolute solution, we* 
may reasonably argue by analogy that in the period preced- 
■ ing that of which Maine speaks, there was still less indivi¬ 
dualism. The social contract theory,* however,' speaks o£ 
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individuals making contracts for individual safety and the 
-security of property for individuals. 

2. The whole conception of the state of nature and natural 
law is wrong. The social contract is a mechanical, artificial 
explanation of the origin of civil society. The state is in the 
proper sense of the word as “ natural ” as was 
the supposed “natural” law. (Natural Law is 
Meaning a subject which requires fuller treatment, and 
it receives such in the chapter on Law.) The 
distinction between nature and convention, which is so 
prominent in the Sophistic philosophy, and underlies the 
whqle theory of contract, is false. Man is part of nature 
and his impulses and actions are as natural as is his life 
itself* Far from being artificial, the state is the very 
expression of man’s nature. The state depends on the 
society of man who by nature is social, or, as Aristotle said, 
is a political (or, rather, social) animal. No better refuta¬ 
tion of the social contract from this point of view has ever 
been given than by Plato and Aristotle. 

Plato (in the Republic , Books I and II) refutes both the 
contract and force theories in the same ways. Two of the 
PI®to characters of the Republic , Thrasymachus and 

a ® Glaucon, contend respectively that force and the 
social contract are the bases of civil society. Both, says 
Plato, are wrong. The state is a growth, not a manufacture. 
Its origin is natural, based on the need that man has for his 
fellow members of society. This mutual need, at its lowest 
an economic need, exists from the beginning of man’s 
existence and is part of his human nature. Men do not 
ftiake a bargain consciously ; the agreement exists because 
of their nature. No man is self-sufficient: of necessity he 
depends on his fellow-men. This does not mean that civil 
society Is merely utilitarian. Justice does not exist for self- 
interest ; it is the expression of the true nature of man. It 
is the inner relation which makes civil society a true unity. 

The arguments of the Republic are brought out more 
dearly in the Protagoras where Plato illustrates his mean¬ 
ing by a myth. Men in their earliest state lived in a scattered 
condition. Gradually they gathered together in towns, but 
the mere fact of congregation did not improve them, as they 
had no form of government. Zeus then sent his messenger, 
Hermes, to distribute justice and reverence, the two bonds 
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Aristotle 


of civil society, among them. Zeus ordered Hermes to dis¬ 
tribute these not to a few, as the arts were distributed, but 
to every man. 

Aristotle, like Plato, his master, combat?d the idea that 
the state was mechanical or artificial. The state, he says, 
is a type of life, necessary for life. Nature, he 
says, always seeks some end, and the end is the 
good life. This good life is the final cause of the st&e r 
man’s need being the efficient cause. The state arises from 
the needs of life and continues to exist for the sake of good 
life. Nature therefore intended man to live in a state from 
the veiy beginning, and for this reason man was givemthe 
power of speech. The true nature of a thing is its fqll 
development. The state is the final point of development in 
a series stretching from the household, joint family and 
village community. Just as the household or family is- 
natural so is the slate. 

The positions taken up by Plato and Aristotle are sub¬ 
stantially those adopted to-day, though we make a distinc¬ 
tion, not given by them, between the state and society. The 
Sophistic contrast between nature and convention which 
troubled Plato and Aristotle has lost its point in the modern 
world. We no longer contrast the two, although we often, 
contrast nature with society as a whole. 

3. On an appreciation of the nature-convention fallacy 
depends the understanding of another point of criticism,. 

that the theory is illogical. Liberty cannot exist 

uio ical ** * n t ^ ie s ^ te nature - Liberty implies rights, 

■ ogic ant j rights arise not from physical force but from 

the common consciousness of common well-being. Rights 
imply duties : the two terms are correlative. If I consider 
I have a right to do such and such, I must concede the same' 
right to others, and why both my neighbour and I agree in 
this is that we are both conscious that it is necessary for 
the common welfare. In the state of nature the only tight 
is force ; there is no such thing as duty, except the dpty of 
self-preservation. The physical or brute force of the state 
of nature is not a bond of society: it is only a personal 
weapon. It creates no rights and therefore gives no liberty. 
Law is the condition of liberty. The so-called liberty o £ the 
state of nature is really licence. ” '* 

4. It has been pointed out, too, that tho conditions of a. 
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contract presuppose a system of law to support it. There 
must, therefore, be the will of a community 
hnpoiiibU behind a contract, which at once ascribes the 
origin of the state to something behind the 
contract, i.e., common will. 

5. ' Bluntschli and others point out that the contract 
theory is dangerous, and, as evidence, quote the intimate 
• connection of the French Revolution with 

dangerous R° us seau. The theory certainly has been used 
to establish positions dangerous to the stability 
of the state. To the superficial observer it might appear 
tha£ the state and government are due to individual 
caprice, while several upholders of the theory actually 
encourage revolution. 

Though these weaknesses exist in the theory, due credit 
must be given to it for one fundamental truth. Civil society 
_ rests on the consent not of the ruler but of the 

v ue ruled. By bringing out this the theory became 
an important factor in the development of modern demo¬ 
cracy. It served a useful purpose in its time by combating 
the claims of iiresponsible rulers and class privilege. The 
theory of Divine Right was a more complete instrument of 
absolutism than the Social Contract of Hobbes. The chief 
enemy to the Divine Theory was the Contract theory. While 
the former gave divine power to the ruler, leaving only 
the duty of implicit obedience to the ruled, the latter brought 
into prominence the fact that the state and government are 
actually founded on the minds of the citizens themselves* 
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THE ORIGIN OF THE STATE— (continued) 

6 . THE THEORY OF DIVINE ORIGIN 


The central idea of the Theory of Divine Origin is that 
the state was founded by God. The type of state in which 
the ruler is regarded as the vice-regent of God (or, to use a 
phrase current in the mediaeval literature on the subject, 
the Vicar of God) is called a theocratic or God-ruled state. 
The Divine theory takes us back to the very earliest stages 


'General 

Explana¬ 

tion 


of political life. Modern research has shown 
that universally among early peoples the rudi¬ 
mentary forms of government were intimately 
connected with religion. The earliest rulers 


were a combination of priest and king. Their powers as 
king depended mainly on the superstitious dread with which 


the people regarded their priestly position. 

The best repository for examples of the theory of Divine 
origin is the Old Testament, where God is looked on as the 


immediate source of royal powers. He is 
Testament regarded as selecting, anointing, dismissing, and 
even slaying kings. He is pleased or displeased 
with them: their policy is judged according to the greater 


policy of God. The king in the Jewish state was the agent 
of God and responsible to God alone. The early history of 
the Jews not only gives no trace of the will of the people 
instituting the king, but shows the unquestioning acceptance 


by the people of the theocratic state. 

In neither Greece nor Rome did political theory rtfn in 


the Jewish channels. Though religion was not divorced from 
• politics, early in their history both the Greeks 

and Roma an< 3 Romans gave a definite place to the will of 
the citizen in political institutions. The Greeks 
considered the state to be an outgrowth of man’s nature* 
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The Roman legend of the foundation of Rome, while not 
omitting religion, said that the people and king created the 
state. The blessings of the gods followed. 

The idea was current in the epic ages of Sanskrit litera¬ 
ture. The Mahabharata , in particular, contains many pas- 
sages which either express or suggest the divine 

XJteraturV or *£* n °* the state - The idea does not occur to 
• any marked extent after the epic age. 

With the advent of Christianity the theory of Divine 
Origin received a new impetus. For many centuries it held 
almost undisputed sway. The only counteract- 

Christian * n £ i n fi uenceii were the theory of Roman Law, 
Father *** which regarded the people as the ultimate source 
of law, and the Teutonic ideas of popular govern¬ 
ment. The Church Fathers founded their theory on the 
well-known saying of St. Paul (Romans X, 1 and 2)— 
“Let every soul be subject unto the higher powers; for 
there is no power but of God : the powers that be are or¬ 
dained of God. Whosoever resisteth the power, resisteth 
the ordinance of God, and they that resist shall receive to 
themselves damnation.” 

The result was a purely theocratic doctrine. The 
early Church Fathers looked on government as an institu¬ 
tion founded by God because of the Fall of man. Before 
the Fall man lived in a state of sinless innocence, but with 
the beginning of sin, God instituted government. The king 
was the representative of God and in the name of God his 
law had to be obeyed. Two of the greatest of the Fathers, 
St. Augustine and Pope Gregory the Great, teach that the 
reward of a good people is a good ruler and the punishment 
of a bad people a bad ruler. [It is in the work of Pope 
Gregory the Great that the later Fathers found most of 
their authority.] ' The Roman lawyers traced the authority 
of law to the people: Gregory ascribes it to God. The 
insistence on the divine character of authority by the 
Fathers was due to three causes : first, the influence of the 
Old Testament, second, the necessity for the abolition of 
disorder in the early Church (the divine theory proved an 
excellent lever tor the exercise of despotic power in the 
Church) ; and third, the existence of two powerful bodies, 
the Church and the Empire. The cast of mediaeval political 
theory was determined mainly by the last of these causes- 
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' As we have already seen, the theory of the Churchr 
writers later underwent a considerable change. The in¬ 
fluence of Roman Law had always been on the side of the 
will of the people as a determining factor jn political pheno¬ 
mena. Teutonic ideas helped in the same direction, and the 
later ecclesiastics began to make a difference between the 
“impulsive’* cause (in Latin, causa imfmlsivd ) or the 
“ remote ” cause (in Latin, causa remota )—both of which were 
God—and the immediate cause, the people. This distinc¬ 
tion favoured the growth of the social contract, in which 2 l 
place was definitely found for the idea of consent. 

Both the Divine theory and the 'Social Contract theory 
were used for more than one purpose. We have seen how 
both absolutism and popular government were 
Theo ** i ust ifi e< 3 by the Contract theory. Similarly the- 
Divine theory was used for various purposes; 
in fact, its use as an explanation of the origin of the state 
was secondary. One of the best-known uses of the theory 
was the justification of absolutism. There is no place for 
the will of the people in a theory which regards the king 
the vice-regent of God, and an agent to carry out His orders. 
The theory was used as a bulwark against the onrush of 
democratic ideas. For the individual to set himself up 
against the king was equivalent to disobeying divine law,, 
or committing the sin of sacrilege. Both before and after 
the Reformation the theory was used by certain ecclesiastics 
to discredit the civil power as compared with the Church- 
The Church, like the Empire, had become a vast organiza¬ 
tion with wide powers and possessions. To elevate religion 
it was held that the Church received its power from God, 
whereas the state was a purely human or worldly organiza¬ 
tion. The inference was that, as God was superior to man,, 
so was the Church superior to the state. ’ r 

In the sixteenth and seventeenth centuries in England; 
the form the theory took was the Divine Right of kings. 

1 . That theory was supported not only by the 

offtCiKs l8ht ^tuart kings but by a large school of thought. 

8 Even the absolutism which Hobbes tried to 
justify by means of the Social Contract was questioned by 
the royalists of the time. Sir Robert Filmer, for example, 
declared that Hobbes was wrong in supposing that absolute 
sovereignty was based on a contract. No such contract was 



THE ORIGIN OF THE STATE 


75 


possible, for there was never a condition of man such asr 
Hobbes pictured in the state of nature. Equality never 
existed, for when God made man, He made Adam master 
over Eve and the children born to them. Authority was 
founded from the beginning by God Himself. God is the 
Father of Men, and from His Fatherhood came royalty, andl 
absolute power. 

The causes of the decline of the Divine theory were—(1)* 
the rise of the Contract theory, with the emphasis it gave 
to consent; (2) the rise to supremacy of the 
o?th DeC * ,n ° tem P° ral as distinct from the spiritual power,. 
Theory or, * R other words, the separation of church and 
state ; and (3) the actual refutation of the abso¬ 
lutism which the theory supported by the growth of demo¬ 
cracy. Though the theory as an active influence is dead, it 
is still current in the popular consciousness of to-day. In 
India in particular we are familiar with the religious 
reverence with which the throne is regarded, while in 
Germany the Ex-Emperor, both before and during the war, 
often expressed the theory of the divinity of kings as applied 
to himself. 

The chief criticism of the theory is given in the Ecclesi¬ 
astical Polity of Richard Hooker, himself an ecclesiastic. 

Revelation (or religion), he says, is concerned 
Criticism, with matters of faith. In other matters man 

and Revela- ^ as reas ° n as guide. Modern political 

lion theory leaves to religion the decision on the 

question of divine intervention. That God is 


the origin of or intervenes in the state is not a political but 
a religious view. The modern political scientist regards the 
state as essentially a human institution, organized in its 
government through human agency. It comes into existence 
when a* number of people come together on a fixed territory, 
and, through their consciousness of common ends, organize 
themselves politically. No one now accepts the originative 
pow$r of God as a criterion of the rightness or wrongness, 
of any given form ot government. To say that God selects- 
this or that man as ruler is contrary to experience and com¬ 
mon sense. Monarchs conceivably might claim certain 


powers or qualities consequent on descent from a remote 
divine ancestor : but it would be very difficult to establish, 
such a claim for a modern president, elected by the people. 
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la the theory, too, as in the Social Contract theory is 
an. element of danger. In a theocratic state the ruler is 
responsible only to God. Irresponsibility to 
Jgj" human opinion might be a grave danger in 
Theory the hands of an unscrupulous man. Modern 
research has shown that the priest-king of 
primitive society not infrequently used his divine status to 
cheat and oppress his people. The theory also condemns 
all forms of government except the monarchical. The theory 
was responsible largely for the ruin of absolute monarchy. 
It was the “ corruption of European monarchy in the seven¬ 
teenth century.” The responsibility of a ruler must be to 
man. His relations of God must be his own private affair ; 
his relations to man are public. As Bluntschli pointedly 
remarks, the statesman must not, in the belief that God 
•determines the destiny of nations and states, and in the con¬ 
fidence that God will govern well, “ tempt God and shirk 
his own responsibility.” 

Even from the religious point of view it is difficult to 
justify the theoiy. The early Chiistian Fathers held that 
a bad ruler is given by God to men as a punish- 
t'°R tr r ry - ment for their sins. It is difficult to regard some 
* ° e ,B,on historical examples of bad rulers as divine, how¬ 
ever sinful the people , they may more properly be looked 
on as living examples of blasphemy. Nor does it appear 
'from history that evil results have always followed from the 
Temoval of kings. 

In the New Testament, moreover, there is as much 
.authority against the Divine theory as for it. The very 
phrase “the powers that be ” in itself implies* 
^Th« the possibility of change in the form of govern- 

•Theory not men t. But t he best-known passage is that on 

by P the New separation of Church and State is 

Testament founded—the statement of Christ’s “ Render 
unto Caesar the things that are Czesar’s and 
unto God the things that are God’s.” This is evidence of 
the human character of the state from the very fountain 
head. 


The Divine theory has had its merits. In the days when 
the terrible nature of religious law appealed to men more 
than it does now, the idea of divine origin was useful as a 
factor in preserving order. However mistaken or unscrupu- 
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lotis the theory was, it at least deserves credit for the preven- 
Its Merits, tion of anarchy. The strong: arm of the Churchi 
In Early did much in the dark ages towards the security 
Society of person, property and government. 

The theory, again, is an emblem of an undoubted his¬ 
torical fact. Early political and religious institutions were- 
- „ . so closely connected that it is not possible to- 

cal Value"” describe them separately. The earliest ruler was 
a mixture of priest (or magician) and king. His 
power as king depended mainly on his position as priest, a 
position which allowed scope for various kinds of cruelty 
and deception. 

The theory,-again, explains many modern survivals of the 
close connection between religion and the state. All great 
state functions are to-day accompanied by a con¬ 
it Explains siderable amount of religious ceremony. Kings 
Modern m are crowned by religious men with religious 
Culture rites. State or “ established” churches, some of 
which receive support from the public funds, are 
still recognized. Ecclesiastics still, as in the British House 
of Lords, in virtue of their offices, take part in law-making. 
There are modern examples, too, of religious states, such 
as Turkey, before the abolition of the Caliphate in 1924. 

The chief merit of the theory, however, is not in religion 
as such but in the close connection of religion and morality. 

To regard the state as the work of God is to- 
Us Em- gi ve ^ a high moral status, to make it something 
Moral End of the citizen may revere and support, some- 

the State thing which he may regard as the perfection of 
■ human life. The Jaw of the state does not 

cover the field of morality. Morality deals with intentions 
and motives ; law deals with external actions. The state 
deals with these outward actions only, but its end must 
essentially be a moral end, and to regard it as the creation 
of the all-wise and all-good God brings into prominence this 
central fact of its being. 


To Use the theory as many have done to bolster up force 
and authority in the name of divine authority, however, shows 
how, from what in itself may be perfectly harmless, very 
harmful results may follow. In this respect the theory is 
essentially the same as the Force theory. The strength of 
both the Divine and Force theories lies in their emphasizing 
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♦one aspect of force—moral force. If the theory meant 
simply that, as one of the later Church writers said, God is 
a " remote ” cause, that God simply implanted the social 
instinct among men, there would be little harm in it. What 
Political Science demands is that political institutions should 
he regarded as purely human creations. 


7 . THE THEORY OF FORCE 

The Theory of Force states that civil society originated 
in the subjugation of the weaker by the stronger. In the 
early stages of the development of mankind it 
s * at * ment implies that those physically stronger captured 
Theory or enslaved the weaker. This was true not only 
of individuals but of tribes and clans. From 
the more rudimentary political organizations it spread in 
successive steps to the more advanced. Finally kingdoms 
and empires fought against each other and survived or died 
.according to their strength. 

The Force theory, like the other theories already 
examined, has been employed as the support of diverse con- 
tentions. Some of the Church Fathers, in order 
Theory *"* to discredit the state as compared with the 
* s church, which, they said, was founded by God, 
argued that the state was the result of brute force. The 
Force theory has also been used by writers of the individ¬ 
ualist school to prove that it is in the nature of society that 
the stronger should prevail against the weaker. From this 
they try to demonstrate that there should be no regulation 
of competition in industry. The most productive system is 
that which gives the most unrestricted scope for individual 
efforts. The other school of thought, socialism, uses the 
theory for exactly the opposite purpose. The. present 
system of industrial organization, say certain socialists, is 
the result of the improper use of force. The state is the 
outcome of the exploitation of the weaker by the stronger 
This force, the origin of all civil society, has continued till 
at the present stage one part of the community robs the 
other of its just reward. ‘Government is force organized so 
as to keep the working classes in check. The object of the 
socialist is to prove the justice of the worker’s claim to a 
larger share of what he produces. 
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The theory of Force was widely adopted by writers la 
Oermany before the war. Their chief object was to educate 
• - the people in ideas of world domination by 

n rwmamy Q erma n y> Treitschke, the Prussian historian, puts 
power or force in the forefront of his definition of the state. 
“ The state ”, he says, “ is the public power of offence 
and defence, the first task of which is the making: of war 
andtthe administration of justice.** General von Bernhardi, 
another modern German writer, says that war is a biolo¬ 
gical necessity of the first importance and the aspiration for 
peace is directly antagonistic to the first principle of life. 
Struggle is a universal law of nature, and the instinct of self- 
preservation which leads to struggle is the natural condition 
of existence. “ The first and paramount law,” he says, '* is 
the assertion of one’s own independent existence,” and from 
this he proceeds to argue that the right of conquest is justi¬ 
fiable. “ Might is the supreme right, and the dispute as to 
what is right is decided by the arbitrament of war. War 
gives a biologically just decision, since its decisions rest on 
the very nature of things.” 

The Force theory contains a considerable amount of 
truth. Force is an essential element in the state : it is 
necessary both internally and externally. Intern- 
Criticiam. a Hy th e state requires force for the preservation 
NecaMary * ts lln * t 5 r against disruptive elements. The 
in the State relation of command and obedience necessary to 
government implies the existence of force. 
Externally a state requires force to repel aggression. To 
set up force, however, as an explanation of the origin of the 
state, and as a justification of its action, is wrong. 

The Social Contract and Divine theories err in a similar 
way. The Social Contract, as used by some writers, justifies 
■ the most absolute form of government, and gives 
Moral Force no place to resistance. The same is true of the 
•nd Brute Divine theory. Force may mean either that 
Force might is right, that physical, brute strength is 
* the determining factor in state development, or 
that will or moral force is the basis of the state. The former, 
physical force, is not a permanent basis of a state; the 
latter, moral force is. Might without right can at best be 
only temporary; might with right is a permanent basis for 
the state. Force does not create rights; rights, like the 
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state, are founded in the common consciousness of common 
ends. Mere brute force simply means despotism, violence 
and revolution, with no rights, save the rights of the phy¬ 
sically stronger. True force, that is, moral force is the 
permanent foundation of the state. Might without right 
lasts only so long as the might lasts ,* might with right is as 
lasting as the human minds on which it depends. 

One aspect of the Force theory lequires particular atten¬ 
tion. Bernhardi, we have seen, argues that the exercise of 
. force is essential from the very nature of 

tlu^Fittest soc,et y- Struggle, leading to the survival of the 
fittest, he says, is a natural law. Sir Henry 
Maine expresses similar sentiments when he speaks, 
of “ beneficent private war, which makes one man 
strive to climb on the shoulders of another and remain there 
through the law of the survival of the fittest/* Herbert 
Spencer continually voices the same views. He speaks of 
the beneficent working of the “ survival of the fittest,” and 
he declaims against our modern legislators who pass laws, 
to protect weak or unsuccessful members of society who,, 
without their interference, would naturally go to the wall. 

To discuss this question would mean a full analysis of 
the appiication of the theory of evolution to society, a task 
which cannot be undertaken here. Certain salient facts may 
be brought before the student. 

The word “fittest** in the phrase “ survival of the 
fittest ”—the core of the evolutionist position—means, as 
. Huxley says, the survival of those best fitted to 
“Fittelt*’ cope with environment in order to survive and 
breed. As Dr. Marshall says, the survival ot 
the fittest means the survival not of the man who does most 
good to his environment but of the one who derives most 
from the environment. In society the circumstances are so 
varied and complex that the meaning of fittest is by no 
means uniform. Among both animals and men the fittest 
may not be the physically strongest. In the struggle for 
food, for example, physical strength may be worsted by 
cunning, or the strongest may not survive in an environment 
where the puny may more easily find food and avoid enemies. 
What is true of individuals is true of groups of individuals 
in society, or of races. The actually strongest may not 
survive, or they may survive only in the sense that thct 
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word H strongest ” is applied to those who, whatever their 
physical strength, actually do survive. 

In society again the struggle is not only between in¬ 
dividuals but between groups or races. In the lower crea¬ 
tion the struggle is chiefly between individuals. 
Individual struggle between men is largely 
replaced by the contest between tribes or 
nations. Tribal or national survival may be 
achieved at the expense of the individuals. Oppression, 
slavery, even extermination of individuals may follow group 
or national survival. 

The human individual, further, belongs to different 
groups. By race he may belong to one group, by language 
to another, by religion to another, by profession to another, 
by political allegiance to another, by culture to another. 
Among these groups struggle for snivival goes on, and 
failure in one may be accompanied by survival in another. 
Thus a nation may be conquered, but its religion may survive 
among the conquerors, so that the terms failure or survival 
may be applicable and non-applicable at the same time. 

More important in the case of man is the conflict of ideas. 
Ideas struggle with each other and fail or survive. Ideas 
are crystallized into laws and institutions, and 
the survival of ideas means the existence ot the 
institutions embodying them. Thus against the 
idea of selection by brute force has prevailed the idea of 
respect for human life. Against the idea of the weak being 
allowed to die off unprotected have survived the ideas of 
human kindness and sympathy. Spencerians argue that the 
human race has suffered by the survival ot such ideas ; their 
opponents reply that, had the physical weaklings gone to 
the wall, the world would have lost its Miltons and Newtons. 
The fadt is that these ideas exist and pie vail, whatever the 
fesults of their survival. 

All this points to the supreme differentia in society— 
consciousness. Man is a thinking agent, whose actions are 
directed by moral ends. This is in the very 
Diff t* nature man, and the results of his thinking 
of Man™ ** are natural. The state, government, and indeed* 
all institutions are th'~ result of man's conscious¬ 
ness, creations which have arisen from his appreciation of a 
moral end. Huxley, in a well-known passage, gives what we 
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may accept as the only reasonable contrast between society 
and nature. “ Society, like art,” he says, “ is a part of 
nature. But it is convenient to distinguish those parts of 
nature in which man plays the part of immediate cause, as 
something apart; and, therefore, society, like art, is use¬ 
fully to be considered as distinct from nature. It is the 
more desirable, and even necessary, to make this distinc¬ 
tion, since society differs from nature in having a definite 
moral object; whence it comes about that the course shaped 
by the ethical man—the member of society or citizen—* 
necessarily runs counter to that which the non-ethical man 
—the primitive savage, or man as a mere member of the 
animal kingdom—tends to adopt. The latter fights out the 
struggle for existence to the bitter end, like any other 
animal; the former devotes his best energies to the object 
of setting limits to the struggle.” 

War, the supreme exercise of force between nations, is 
natural only because it is more primitive. In society the 
primitive force-struggle is modified by ideas. War un¬ 
doubtedly has its value: it breeds courage, loyalty, self- 
reliance, but it achieves them at an enormous cost. Moral 
ideas—the characteristic of man—enable us to secure these 
virtues at less cost. In the more primitive world the pro¬ 
cess of evolution is mainly spontaneous or unconscious. 
Although man has the power of deliberate choice, the deli¬ 
beration in primitive society may contain a considerable 
amount of unconsciousness. The progress of society shows 
how conscious choice takes the place of the “ spontaneity ” 
of the lower forms of creation. 

I 

8. THE HISTORICAL OR EVOLUTIONARY THEORY 

The accepted theory of the origin of the state in modern 
Political Science is the Historical or Evolutionary theory* 
According to this theory the state is an historical growth. 
Its beginnings are unknown to history, but from what we do 
know from History, Anthropology, Ethnology, and Com¬ 
parative Philology we can both construct a reasonable theory 
of origin and recognize a continuous course of development. 
An analysis of the rise of the state enables us to separate 
three distinct factors in its growth. These are Kinship, 
Religion, and Political Consciousness. Though it is possible 
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to separate these elements in an analysis such as is given 
here, it is not to be supposed that these are actually 
. separated in the process of state building. A 

Dev 1 *!” m nt c * ear » cut division is impossible ; they operate in 
vo opment vaT j ous combinations. Each element plays its 

part in achieving the unity necessary for statehood, but the 
exact method in which it works varies from community to 
^community and from one environment to another. 

1. Kinship. A study of early institutions shows that 
kinship played a considerable part in early civic develop- 
ment. Blood relationship is an inevitable bond 
■Km* ip - n society^ f or it is one of the most fundamental 
facts in individual life. The closest bond of kinship is the 
family, composed of father, mother and children. With the 
•expansion of the family arise new families, and by the multi¬ 
plication of families of the same stock tribes or clans are 
formed. What the direct course ot development from the 
family was is a matter of dispute, but there is no disputing 
the importance of the fact of kinship. That it was import¬ 
ant may be judged from the various legends of their com¬ 
mon oiigin prevailing among nations and nationalities both 
modern and ancient. Other factors, such as common 
purpose, entered in the process of development, but the 
fundamental bond of union was the family, or blood 
relationship. 

On this subject have arisen two theories which require 
•examination—the Patriarchal and the Matriarchal theories. 
An examination of the former—the Patriarchal—will explain 
the latter. 

» The Patriarchal theory has its strongest supporter in 


Sir Henry Maine (at one time legal member of the Governor- 
General’s Council in India), in his books Ancient 
Law and Early History of Institutions . The 
theory may be stated in Maine’s own way. “ The 
effect of the evidence derived from comparative 
jurisprudence is to establish* that view of the 
primeval condition of the human race which is 
known as the Patriarchal Theory. There is no 
•doubt, of course, that this theory was originally based on 
the Scriptural history of the Hebrew patriarchs in Lower 
Asia; but its connection with Scripture rather militated 
ithan otherwise against its reception as a complete theory* 


The Pafri- 
T archal 
Theory. 
Maine’* 
Statement 
.of it* 
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since the majority of the inquirers who till recently 
addressed themselves with most earnestness to the colliga¬ 
tion of social phenomena, were either influenced by the 
strongest prejudice against Hebrew antiquities or by the* 
strongest desire to construct their system without the 
assistance c f religious records. Even now there is perhaps 
a disposition to undervalue these accounts, or rather to- 
decline generalizing from them, as forming part of the tradi¬ 
tions of a Semitic people. It is to be noted, however, thar 
the legal testimony comes nearly exclusively from the ins¬ 
titutions of societies belonging to the Indo-European stock, 
the Romans, Hindoos, and Slavonians supplying the greater 
part of it; and indeed the difficulty, at the present stage 
of the inquiry, is to know where to stop, to say of what races 
of men it is not allowable to lay down that the society in 
which they are united was originally organized on the 
patriarchal model. ... The points which lie on the surface of 
the history are those :—The eldest male parent—the eldest 
ascendant—is absolutely supreme in his household. His 
dominion extends to life and death, and is as unqualified 
over his children and their houses as over his slaves ; indeed,, 
the relations of sonship and serfdom appear to differ in. 
little beyond the higher capacity which the child in blood 
possesses of becoming one day the head of a family himself. 
The flocks and herds of the children are the flocks and herds 
of the father, and the possessions of the parent, which he 
holds in a representative rather than in a proprietary 
character, are equally divided at his death among his 
descendants in the first degree, the eldest son sometimes 
receiving a double share under the name of birthright, but* 
more generally endowed with no hereditary advantage be¬ 
yond an honoiary precedence. A less obvious inference 
from the Scriptural accounts is that they seem to plant us 
on the traces of the breach which is first effected in the 
empire of the parent. The families of Jacob and Esau 
separate and form two nations ; but the families of Jacob's 
children hold together and become a people. This looks* 
like the immature germ of a state or commonwealth and of 
an order of rights superior to the claims of family relation.” 

The family, then, he regards as the unit of primitive 
society, and the family at its lowest means father, mother 
and children. The single family breaks up into more- 
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families which, all held together under the head of the 
first family, the chief or patriarch, becomes the tribe. 
Withdrawals from that tribe make new tribes, which, still 
held together by Jdnship, act together and ultimately form 
a state. Maine’s ascending scale of development is in these 
words : “ The elementary group is the family connected 
by common subjection to the highest male ascendant. The 
aggregation of families forms the Gens or House. The 
aggregation of Houses makes the Tribe. The aggregation 
of Tribes constitutes the commonwealth ” 

Maine derives his evidence from three sources—ffom 
accounts by contemporary observers of civilization less 
advanced than their own, from the records which particular 
races have kept of their own history, and from ancient law. 
These sources provide ample proof of the power of kinship 
on the development of the state, though we shall find 
several insurmountable difficulties in the theory as Maine 
presents it. 

The chief evidence in favour of the theory is found in 
the early history of the Jews, especially the Patriarchs of 
_ the Old Testament. In Athens there were 

•the Thcory 0r “ families ” and “ brotherhoods,” and in Rome 
the three primitive tribes with a common origin. 
In Rome, too, there was the “ patria potestas,” the power 
of the father, which gave the head of the household almost 
unlimited authority over its members. The clan system in 
Scotland, the tribal system in many countries, the real or 
fictitious legends of common origin in many nationalities, 
nil these go to show the importance of the family. In India 
Maine was familiar with the ramifications of the family 
system, by which very large numbers are included in one 
household, under the head of the eldest male. In certain 
rude cortimunities to-day large groups of individuals have 
been found in one so-called family, each man having large 
numbers of brothers or Sons or cousins. The patriarchal 
theory, adopting this as the unit and supposing the head¬ 
ship bequeathed from one chief to another, by easy stages 
transforms the father into the chief or king and the family 
into a civil community. 

The theory is opeu to certain very grave objections* Its 
chief merit is that it points out what is undoubtedly a factor 
in state development, the family. Aristotle, while recognizing 
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the difference between a family and a developed civil* 
community, likewise posits the relation of father to children- 
. as a fundamental fact in the origin of civik 
SeTTieory * soc i et y- Aristotle said thatuthere were three 
e approximations to civic relations in family life— 
(1) the re!ations of a slave-master to his slaves, (2) the rela¬ 
tions of a husband and wite, and (3) the relations of a parent 
to his children. The family is the ultimate form of sotiiah 
union. Command and obedience arise naturally in it, and 1 
logically enough it may be considered as the basis of all 
forms of social union. 

The patriarchal theory is one of the simplest explana¬ 
tions of the origin of the state, but one of its chief weak- 
nesses is this very simplicity. Primitive is not 
aDan|{sp Cltyt ^ e same as simple. The more researches that 
are made into early society, the more is it clear 
that early forms of social organization were very complex. 
This danger of simplicity applies equally to other theories- 
of the origin of the state. Sir J. G. Frazer, the most out¬ 
standing of modern social anthropologists, in his classic 
work The Goldc?i Bough , makes a point of warning investi¬ 
gators against this danger. " He who investigates the 
history of institutions,” he says, “ should constantly bear 
in mind the extreme complexity of the causes which have 
built up the fabric of human society, and should be on his 
guard against a subtle danger incidental to all science— 
the tendency to simplify unduly the infinite variety of the 
phenomena by fixing our attention on a few of them to the 
exclusion of the rest. The propensity to excessive simpli¬ 
fication is indeed natural to the mind of man, since it i& 
only by abstraction and generalization, which necessarily' 
imply the neglect of a number of particulars, that he can 
stietch his puny faculties so as to embrace a minute portion, 
of the illimitable vastness of the universe. But if the* 


propensity is natural and even inevitable, it is nevertheless- 
fraught with peril since it is apt to narrow and falsify our' 
conception of any subject under investigation. To correct 
it (partially) we must endeavour to broaden our views by 
taking account of a wide range of facts and possibilities,, 
and when we have done so to the utmost of our power, we 


must still remember that from the very nature of things; 
our ideas fall immeasurably short of the reality.” 
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This procedure, applied to the Patriarchal theory, at 
once raises difficulties in it. In the first place, a 
considerable number of writers hold that not the 
The Matri- patriarchal but the matriarchal family was the 
i unit. * This is known as the Matriarchal theory. 
Supported 0 The upholders of this theory (the chief of which 
are McLennan in his Patriarchal Theory , Jenks 
in.his History of Politics and Morgan in his Ancient Society ) 
say there is considerable evidence to show that the primitive 
family had no common male head, but that kinship was 
traced through females. Before the patriarchal family-there 
was the matriarchal family. The patriarchal family is 
possible where either monogamy or polygamy exists, but 
the earliest form of marriage relation was polyandry, accord¬ 
ing to which one woman had several husbands. Descent in 
such a state could only be through the female. The pre¬ 
valence of queens in Malabar and the power of princesses 
among the Marathas may be cited as evidence in favour of 
the Matriarchal theory. 

Though examples exist of polyandrous types of society in 
various parts of the world, the evidence is not sufficient to 
justify the Matriarchal theory. The very existence of matri¬ 
archal descent, however, is a fatal argument against the 
Patriarchal theory. The patriarchal family is not universal, 
and where a male member of a family is chosen as leader, it 
is evident that some cause outside the family system is in 
operation. 

The existence of another cause is also shown by the fact 
of adoption. In primitive communities we find that in- 
» , dividuals were adopted by families, sometimes 

Adoption a j n j ar g e numbers, in order to give reality to the 
,cu ^ idea of kinship. The idea behind adoption 
obviously lies outside the family. Adoption was regarded 
as necessary to secure certain ends. The meaning of^ the 
family as a community is materially changed when this is 
taken into account. Still more important is the statement 
of Maine himself that the notions or power and consanguin¬ 
ity (or kinship) blend but they do not supersede each other. 
In the family was latent the idea of civil authority. The 
analogy to civil authority may be true in regard to the rule 
of a father over children, but something else is necessary to- 
explain the continuance of paternal authority over grown 
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men. Physical force may account for the rule of the man 
over his wife and his children, so long: as the children are 
young: and relatively weak, but something: beyond force is 
necessary to explain the power of a weak old man over men 
in the prime of life. Some deeper foundation exists. Jn 
Rome the patria potestas was enforced by the state, but 
where there is no state outside the family the rule could 
continue only because it was reasonable or because it served 
certain ends. 

Actual examples of the patriarchal type of society, 
moreover, show that mere descent alone is not sufficient to 
establish a new head of the family. Thus in the 
Slavonic house communities the head was 
elected, not because of descent, but because of 
his capacity. Ability to manage is essential to headship. 
This, again, shows an idea outside mere kinship. 

We may conclude that in early society kinship was the 
first and strongest bond. As the community evolved, the 
sanction of kinship continued till other elements 
—common customs, contfmon speech, common 
purpose—became clear. The bond of blood was 
the first element of unity ; the other independent bonds 
appeared later. The course of history shows the gradual 
supersession of kinship by these other elements. Thus in 
the earliest stages of society citizenship was equivalent to 
the membership, real or pretended, of a common tamily. 
Nowadays oitizenship in a state practically means residence 
on or birth within a particular part of the world’s surface. 
The various struggles of class against class, from the patri¬ 
cians and plebeians in Rome to the aristocracy and people* 
of the modern west, or to the Brahmin and Sudra in India, 
all illustrate the struggle of various elements against kin¬ 
ship, or an aspect of it, heredity. * 

2. Religion. In the early stages of human society reli¬ 
gion was far more powerful than it is now. It coloured 
every act of human life. In the home, in public 
Importance ]if 6j j n W ar, in festivals it played a predominant 
to E»rly*° n P art - Every idea, every habit, every custom of 
Man primitive man was governed by religion. Its 

influence in later times is equally manifest. Only 
in relatively modern times has religion been separated from 
politics, and this development has taken place only in the 
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advanced communities of the west. To-day in many parts 
of the world there are primitive tribes where superstition or 
religion is the supreme arbiter in all matters. 

Primitive man, knowing little about the forces or laws of 
nature, yet recognizing their great power, ascribed such 
power to unseen spirits. He regarded these spirits or gods 
as responsible for every process of nature. In Greece 
and, Rome, the most advanced communities of the pre- 
Christian world, agriculture, war, the sea, the sun, each had 
a presiding deity. To the savage the mystery of death was 
particularly terrible. The departed spirits were looked on 
as capable of love and hate, of beneficence and malevolence, 
.and were worshipped, or propitiated by sacrifices. An¬ 
cestor-worship, arising from this, was veiy common, and the 
worship of departed ancestors had a considerable influence 
in family life. 

The religion of primitive man we now call either animism, 
■or merely superstition. For a fuller study of this the 
student must turn to Anthropology. The most 
remarkable modern study of the influence of 
religion or superstition on the development of 
political society and social institutions is The 
Golden Bough, the work of Professor Sir J. G. Frazer. In 
Psyche's Task and Lectures on the Early History of the 
Kingship , Professor Frazer gives in small compass the 
factors particularly bearing on our subject. It must be 
remembered that the investigation into this. subject is 
modern and incomplete. As Professor Frazer points out, 
we are only beginning to understand the mind of the savage 
and his institutions, and the truth once found out “ may 
involve a reconstruction of society such as we can hardly 
dream of.” 

Common worship undoubtedly was a most important 
element in the welding together ot families and tribes. This 
worship was often ancestor-worship. Common devotion to 
ancestors provided a permanent basis of union. As we 
have already seen, in early society the family played an all- 
important part. The family was as much a religious as a 
natural association. Common worship was more essential 
than even kinship. The wife, the son, or the adopted son 
were all initiated into the family religion. With the 
extension of the family to the tribe, common worship 
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continued to be the bond of union. Tribal union, too, was 
impossible except for those who performed the same religious 
ceremonies. Worship thus provided a bond of union in the 
earliest civic communities, when as yet th^ end of civic unity 
was not lecognized. 

This is further proved by the character of primitive law. 
No legal relation existed between families or tribes unless 
the religion was common. The sanction of the law xvas 
religion and, as it was the terrible aspect of religion that 
appealed to primitive minds, the breaking of law was follow¬ 
ed by terrible punishment. The relation of command and 
obedience, natural enough in family relations, was thus 
definitely established by religion. As far as we can judge, 
early societies were ruled with a rod of iron by the abso¬ 
lutism of religious law. There was no question of the right 
of the individual against the state, for no such right 
existed. 

The evidence available points to the existence of 
monarchies in the religious stage of state development. The 

Priest Kin 8 kings were priest kings, combining the duties of 
ries mgs ceremon | a j observances and secular rule, 

Examples of the survival of these kings exist in historical 
times. Sometimes they survived as titular kings, their main 
duties being the conduct of religious ceremonies. They may 
have been instituted after the abolition of monarchy in 
order to discharge the religious duties which the old priest* 
king combined in one person. Professor Frazer quotes the 
case of the descendants of the Ionian kings at Ephesus who, 
though their duties .were mainly religious, continued to 
enjoy certain royal privileges, such as a seat of honour at 
the games, the right to carry a staff instead of a sceptre, 
and the right to wear a purple robe. The same writer cites 
the Spartan kingship as an instance of the double 'function 
of priest and king. The two kings were supposed to be 
descended from Zeus, and as such they acted as the priests 
of Zeus. A modern example he finds in the Matabeles of 
South Africa, wheie the king is at the same time* high- 
priest. Every year he offers sacrifices at certain festivals, 
and prays to the spirits of his forefathers and to his own 
spirit, from whom he expects great blessings. “ In early 
society ” says Dr. Frazer, “ the divinity that doth hedge a. 
king is no mere figure of speech." 
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Before the days of priest-kings, according to Dr. Frazer,- 
the “ magical man-god” held sway. There are two typesr 
of “ incarnate human gods.” In one type man 
T’an Man*" * s on as divinely inspired, the inspiration 

God an " coming either at birth or at some time during 
his life ; the other is a magician. In primitive 
communities magical rites and incantations are practised- 
bofch privately and publicly, privately for the benefit or in¬ 
jury of individuals, publicly for the community. The 
magician thus becomes a public personage of great import¬ 
ance, for the welfare (or the reverse) of the community 
depends on him. From chief magician the step to chief or 
king is simple. Once that step is secure, the profession of 
magician becomes the highest aspiration of the tribesmen.- 
The clever men of the tribe not only appreciate the advan¬ 
tages of the position, but recognize that iL is largely through 
deceit that the position is maintained. The supreme power 
therefore tends to fall into the hands of the cleverest and 
most unscrupulous men. 

Dr. Frazer regards this step as one of the most import¬ 
ant in the history of progress. Before the monarchy of the 
clever sorcerer was established, the council of 
Monarchy e ^ders ruled. Stagnation, social, political and 
intellectual continued till the emergence, through 
sorcery, of the clever magician-leader, who, once he reached 
the height of his ambition, discarded selfishness and worked 
in the interest of his community. A single-minded resolute 
man was infinitely more useful than the “ timid and 
divided ” counsels of the elders. The community then 
Tgrew by conquest or other means, both in population and 
wealth, two necessary elements in moral and intellectual 
advance. Despotism at this stage, as in more advanced 
stages, 4 was the best friend of progress and liberty, for it 
provided the means of advance and gave scope for the 
development of individuality. 

From the sorcerer, magician or medicine-man developed 
the priest-king. Dr. Frazer gives a large mass of evidence 
to show how, after the sorcerers have raised themselves to 
power, an intellectual revolution takes place. The acuter 
minds of the tribe recognize the deception of the magicians, 
and magic is replaced by religion. The magician gives way 
to the priest, who tries to achieve the same end as the 
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sorcerer not by trying to control the forces of nature but by 
appealing to the gods. The king, in giving up magic, adopts 
prayer, but preserves his kingship, and is often regarded as 
a god because of the possession of his najure by a powerful 
spirit. 

Enough has been said to show the importance of religion 
in the early stages of state development. The influence of 
religion in the later stages is a matter of history. Religion 
has both in the earlier and later stages been a powerful 
instrument for inculcating obedience and preserving order. 
By analogy from the effect of religion in the Christian era 
as well as from direct evidence of ancient law and primitive 
communities, we may argue that in the earlier stages of 
religion, when yet it was merely animism or superstition, its 
power was far greater. When we take into consideration 
that the relation of command and obedience is the funda¬ 
mental fact ot civil society, we are able to appreciate the 
great value religion has had in the development of the 
state. 

3. Political consciousness. Under this general heading 
may be grouped a number of elements, which, working along¬ 
side lehgion or kinship, helped in the develop- 
Political m ent of the state. Underlying all other elements 

neM m state formation, including kinship and 

religion, is political consciousness, the supreme 
■element. Political consciousness implies the existence of 
certain ends to be attained through political organization. 
These aims in the earliest stages are not expressed ; indeed, 
they may not be recognized. Other elements, kinship it 
may be, or religion, may seem supreme, but gradually the* 
ends of political organization become evident, and political 
institutions arise consciously because of these ends. At the 
beginning the political consciousness is really political un¬ 
consciousness, but, just as the forces of nature operated long 
■before the discovery of the law of gravitation, political or¬ 
ganization really rested on the community of minds, 
unconscious, dimly conscious, or fully conscious of certain 
moral ends present throughout the whole course of develop¬ 
ment. 

Among elements of development which may be classed ■ 
under this general head are the need for security of person 
and property, the necessity of defence from external attack. 
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and the need for improvement, social, moral and in¬ 
tellectual. With the increase of population there is the need 
for the creation of some agency to control the 
manifoM relations of individuals. The first need 
is order. No settled life or progress is possible 
without the security of the person. With the- 
increase of population also comes the need for 
regulating social relations such as the family and. 
With the increase of wealth arises the necessity 
for the protection of property. 

All these lead to some kind of law. In its earliest form- 
law is religious, with terrible penalties. This religious law, 
as we have seen, secured the relation of com- 

«nce ofLaiw marK * an <l obedience. At the beginning of 
history we find men ruled by customary law. 
Customary law was very rigid, obedience to it being still of 
a semi-religions character. Progress begins when the 
people appreciate the purpose of the law, i.e., when mere 
obedience is succeeded by intelligent obedience. 

The earliest type of law, which existed before the inven¬ 
tion of writing, may be divided into Dooms law and Custo¬ 
mary law proper. Dooms law was merely 
lUJJ 1 *** separate “ dooms ” or judgments. The relation 
Dooms Law cause and effect was not yet recognized, nor 
was here any idea of universal law. Such laws 
were merely isolated judgments laid down by chiefs as cases 
of necessity arose. The existence of such law was really 
revealed negatively, i.e., when it was broken. Judgment 
was given alter the fact, not as pre-supposing the existence 
of a general law bearing on the case. A doom was an ins¬ 
piration of the moment to suit a given case. 

Customary law proper, also unwritten, emerged when the 
dooms were regarded as precedents to guide the administra- 
lion of justice. The laws, instead of being 
Customary v j car j ous dicta of chiefs, now became stable. 

The chiefs or councils of elders became the 
repositories of legal knowledge and their duties were 
regarded as a sacred trust. The kings or councils did not 
actually make the law but were the interpreters of it. This 
customary law gradually was modified. The influence of 
migration, whereby tribes became familiar with laws 
different from their own, brought about this modification- 
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Such comparison inevitably led to questioning:. Some laws 
were better, some worse, and the wiser among: the earlier 
peoples began to ask why. This “ why ” is the keynote of 
all progress. It brings to light the end ctf institutions, and 
leads to the replacing of custom by thought. 

The need for defence among primitive peoples, with whom 
ithe aggressive instinct was highly developed, was equally 
great. Defence implies attack, and in early 
Defence communities we find that war created kings. 

The ablest leader in war became king. This, of 
course, is true also of relatively highly developed com¬ 
munities. Finally, the need of progress, which marks the 
latest stage of political development, leads the conscious 
adaptation of political institutions to certain definite ends. 
We are accustomed to look on progress as a late appearance 
in social and political development. The conditions of pro¬ 
gress arise, however, as soon as people question among 
themselves the purpose of their institutions. 


9. CONCLUSION 

Several false theories of the origin of the state have been 
examined ; their good as well as their bad points have been 

Conclusion brought forward. The chief elements in state 
one usion f ormat j on anc j development have been specified, 

but at the conclusion of all this we can do little more than 
say that the state is a historical growth in which kinship, 
religion and political consciousness have been the predom¬ 
inant elements. It is impossible to say at what stage any 
one element predominated, or even when it entered or left 
the field. 

In all probability family groups existed before the state, 
and the state, in a rudimentary form, first appeared as an 
extension of the family. Religion reinforced 

Elements in discipline and gradually created the wider 

theHptoces" discipline necessary to the existence of A state. 

Custom was the first law, enforced by chiefs or 
patriarchs. It carried with it a religious sanction. Gradu¬ 
ally politics and religion were separated, and definite poli¬ 
tical ends were responsible for political unity. 

Many variations of the process no doubt existed, A 
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patriarchal state may have prevailed in one place; a 
matriarchal in another. Magician kings may 

Variations have existcd in one community ; priest-kings in 
another* Any detailed construction of the 
earliest forms of civic organization is bound to be fanciful. 
The main issue is clear, namely, that the state is a gradual 
development. Its origins are lost in the mists of time, but 
from the evidence we have we may reasonably conclude 
that from imperfect beginnings the state has developed and 
is at the present moment developing towards the well-lpeing 
of mankind, which, consciously or unconsciously, has been 
its mainspring throughout. 



CHAPTER V 


THE SOVEREIGNTY OF THE STATE 

1. THE VARIOUS ASPECTS OF SOVEREIGNTY 

The word sovereignty comes from a Latin word* 
superanus , which means supreme. The use of the word as 
a technical term in Political Science dates from 
Ceneral the publication of a work called the Republic by 

Sovereignty l * ie ^ renc ^ author Bodin, in 1576. The idea of 
sovereignty was common before his time, though 
it was called by other names. In Aristotle we read of the 
11 supreme power ” in the state, and the Roman lawyers and 
mediaeval writers speak of the 11 fulness of power ” of the 
state. Obviously all reasoning about the state must have 
some reference to what is really the central characteristic 
of statehood, whatever name may be given to it. As we 
shall see, the term has certain definite applications in 
Political Science, but the notion of supremacy is present in 
all its uses, whether in Political Science^or in ordinary speech* 
When one speaks of a person, abody*of persons, a law, or 
a state as sovereign, one implies that there is in existence* 
a power which is higher, better, greater than all other- 
powers, a power whi£h is at the very top. In speaking of 
any human agency as sovereign, we mean that it must bfe 
obeyed by other individuals or bodies. It is, in a word,, 
supreme. 

In Political Science there are several senses in Which th# 
term i$ used, and unless the various uses aie clearly under- 
stood, the student will be in danger of much 
UaeTcrftiie coufusi 011 - In the first place, the student must 
Word in be on his guard against confusing the idea of 

Political the sovereignty of the state with titular or 

nominal sovereignty. The word sovereign is 

SovZ-eS^nt frequently used to designate a king or monarch. 

ereig y kj ng or monarch may seem to be the highest 

power in the state, but in modem democracies the king is. 
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more a servant than a master. The use of the term in this 
sense dates from the time when kings had absolute power,, 
or the power of final decision. Nowadays the king is a part 
of the machinery* of government, and the term sovereign 
applied to him is merely a name or title. Such sovereignty 
may be called titular or nominal sovereignty, and 
the chief merit of its use for the purposes of Political 
Science is to call the attention of the student at the outset 
to the radical distinction between the state and government. 

The sovereignty of the state is simply the supreme power 
of the state, or as Professor Burgess says, 14 the original, 
absolute, unlimited power over the individual 
2. SovC of subject and over all associations of subjects.’* 
th ©* 1 state°* This sovereignty of the state may be analysed 
from different points of view, but in itself it is 
the perpetual and complete power of the state over its 
members. It is not the power of any part or branch of 
government: in fact the distinction between the state and 
government, as already insisted on, is the key-note to the 
proper understanding of sovereignty. 

The idea of the sovereignty of the state may be looked 
at from two main points of view : (a) legal sovereignty, 
(6) political sovereignty. 

The legal sovereign is the authority 
the power to issue final commands. It 
whose directions the law of 

•(«) Le f aS final legal force. In every ordered state there 
overeiffn y are j aws must be obeyed by the citizens, 

and there must be a power to issue and enforce these laws. 
The power, whether it be a person or body, to which in the 
last resort is attributed the right of laying down these laws, 
ijs the legal sovereign in the state. The test of the existence, 
or location of the legal sovereign lies in the law courts. A 
judge can enforce a law only if it is passed by the legal 
law-making body. The legal sovereign thus is the supreme 
law-making authority, recognized as such by the law of the 
state. 

The political sovereign is the sum total of the influences 
in a state which lie behind the law. In a modern repre- 
sentative government we might describe it 
~ roughly as the power of the people. It is the 


which by law has 
is the authority to 
the state attributes 


Sovereignty 


power behind the legal sovereign, but whereas 
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the legal sovereign is definitely organized and discoverable, 
the political sovereign is vague and indeterminate, though 
none the less real. 

The simplest way to understand the difference between 
the political and legal sovereign is to imagine a small state 
in which the opinion of the people is expressed by a mass 
meeting at which every citizen is present. The expression 
of the opinion does not make a law. Imagine further fhat 
in this small state the body legally empowered to make laws 
is a House of Representatives. The opinion of the mass 
meeting would be of no avail legally till it was definitely 
drafted into legal form and passed by the House of Repre¬ 
sentatives. A judge in the courts of the state could not 
apply the opinion of the mass meeting to a case which came 
before him ; but when the opinion was embodied in legal 
form and passed by the House of Representatives, he would 
have to apply it, whether he wished or not. The mass 
meeting represents the political sovereign; the House of 
Representatives the legal sovereign, for it is the body 
empowered by law to issue final commands. The mass 
meeting might express its opinion clearly, it might even 
pass a resolution framed in legal terms, but till the 
law-making body passed it, no judge could Lake the slightest 
notice of it. 

In modern governments we are familiar with the repre-; 
sentative system. The electorate, by means of voting and 
electing representatives, indicates to the legis- 
Rel&tions of lature the type of laws that are desired. In this 
Political wa ^ ** expresses roughly the political sovereignty 
Sovereignty in the state. Modern democracies are repre ; 

sentative or indirect—not pure or direct like the 
Gieek democracies, where the general assembly of the„ 
Citizens was tantamount to the legislative body. In "a direct 
democracy the expression of the political sovereignty is 
equivalent to the making of a law. In such a simple case 
the legal and political sovereigns practically coincide.^ The 
distinction between the two is shown in any modern state. 
It is well brought out in the organization of the British 
Government. In the United Kingdom the legal sovereign 
is the King, House of Lords and House of Commons, tech¬ 
nically called the King-in-Parliament. This sovereign is 
legally all-powerful; there is no legal limit to circumscribe its 
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$>ower; it can, as one writer says, do everything except make 
a man a woman 01 a woman a man. It is legally unlimited ; 
it can make or unmake any kind of law ; it can even make 
legal by an Act o i Indemnity what previously was illegal. 
But this legislative supremacy of Parliament is limited, 
though not legally. It is limited by the will of the people. 
Parliament could legally make a law compelling the people 
to feill each other. Actually it would never think of doing 
so, because the will of the people has to be taken into 
account. In other words, the political soveieign lies behind 
and conditions, and thus limits the legal sovereign, 
though legally speaking the legal sovereign is omnipotent. 
The political sovereign in the state is the influences in the 
state, which, formulated in a legal way and passed by the 
legal law-making body, ultimately become the Jaw of the 
state. The political sovereign manifests itself by voting, by 
the press, by speeches, and in manifold other ways not easy 
to describe or define. It is, however, not organized, and it 
»can only become effective when organized. The organiza¬ 
tion of political sovereignty leads to legal sovereignty. 
The two are aspects of the one sovereignty of the state. They 
constantly react on each othei. Sometimes, as in direct 
democracy, they practically coincide, and the distinction 
between the two is recognizable only in theory. In modern 
large nation-states the distinction is always more or less 
visible in changes of forms of government, in alterations in 
the composition of legislatures and changes in laws. The 
chief aim and problem of modern governmental organization 
is to find a structure in which the distinction is aL a 
minimum. 

Political sovereignty is to be distinguished from popular 
sovereignty. The phrase “popular sovereignty” is not 
, • used in any real scientific sense : it indicates 

So? a a [ nt more w hat is known as political liberty, which is 
overeign y ^g^gg^ i aler> Popular sovereignty roughly 

means the power of the masses as contrasted with the power 
of an individual ruler or of the classes. It implies manhood 
suffrage, with each individual having only one vote, and the 
control of the legislature by the representatives of the 
people. In governments where the legislature is organized 
in two Houses, such as the House of Commons and the House 
•of Lords, it further implies the control by the lower, or 
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“ popularly ” elected House, of the nation’s finances. The* 
phrase “popular control *’ better indicates the idea under¬ 
lying “ popular sovereignty.” 

Another distinction is sometimes made, namely de iur& 
(legal) and de facto (actual) sovereignty. A de iure 
sovereign is the legal sovereign, as explained 
*D jfacto* 1 * above. A de fa£to sovereign is a sovereign 
Sovereignty which, whether its basis is legal or not* is 
actually obeyed ; in Lord Bryce’s words 11 the 
person or body of persons who can make bis or their will 
prevail whether with the law or against the law : he, or 
they, is the de facto ruler, the person to whom obedience is. 
actually paid.” A de facto sovereign maybe a soldier, who 
by his army can compel obedience ; or a priest, who may 
so awe the people spiritually that they will obey him whether 
his claim to obedience is legal or not; or any other agency 
which can compel obedience. 

The existence of dc facto sovereignty is most easily dis¬ 
cernible in times of revolution. There have been recent 
instances in Russia, Germany and the old Austria-Hungary, 
where new powers have displaced the old legally constituted' 
powers. Sometimes revolutions mean merely a change in 
the existing personnel or organizations, in which case the 
forms of the old legal sovereignty are fulfilled ; in other 
cases the old legal sovereign is completely abolished, and 
the people are often in doubt whether to obey the new 
power or the old. Thus, in Petrograd in 1917, when the- 
Bolshevists came into power, many of the officers of the old 
government refused to obey them, thinking that the advent 
to power of the usurping power would only be temporary. ' 

Many other instances of de facto sovereignties exist- 
Oliver Cromwell instituted a de facto sovereignty after he 
dismissed the Long Parliament. The'Conven- 
Examples of tion, after the Revolution of 1688, which offered 
tot *** 0 n- *be crown to William and Mary, had no*legal 
ti©» er ° ,8n status. Napoleon, after he overthrew the 
Directory; the French Constituent Assembly, 
convened in France after the 1870 war to make peace with. 
Germany, were de facto sovereigns. Legal sovereignties 
have been in question recently in Russia, Germany, Austria 
and Hungary, and other European states. 

Sometimes in a state there is partly a legal sovereign and 
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partly a de facto sovereign, as in some of the unsettled 
South American republics, where the army actually rules, 
while nominally the legal government is in power. 

Frequ^itly it is difficult to locate a de facto 

Relations sovereign. The legal sovereign is discernible 

of facto according to the laws, but where the legal 
-and de ture . . . . ' , . . 

Sovereign- sovereign is in question or in abeyance, it is very 

<ties* difficult to gauge exactly the power that rules. 

In a well-ordered state de hire and de facto 
sovereignty coincide, or, in other words, right and jnight 
go together. De iure sovereignty, whatever may happen, 
has always the legal claim to obedience. Until the law is 
altered, no judge properly can condemn a prisoner on the 
orders of a merely de facto sovereign. When there is a clash 
between the legal and actual sovereigns, either the 
one or the other must disappear, or they must coalesce. 
Either the legal must be reaffirmed, or the old legal 
sovereign must disappear and the new actual become the 
legal sovereign. Ultimately only that right will prevail 
which has might on its side, and in acLual history we find 
that right and might always tend to coalesce. Sovereignty 
•de facto , when it has shown its ability to continue, will 
gradually become de iure. New laws giving a definite 
{position to the new powers will be made, with the result 
that the previously existing de iure sovereignty will dis¬ 
appear. On the other hand, de iure sovereignty is difficult 
•to dislodge, because the legal power tends to draw force to 
its side. Men are more inclined to obey and support the 
legal power than to commit themselves to an unknown 
de facto power. Lord Bryce, in his Studies in History and 
Jurisprudence , sums up the relations between the two thus-— 

“When Sovereignty de iure attains its maximum of 
Lord Bryce's quiescence, Sovereignty de facto is usually 
Statement of also steady, and is, so to speak, hidden behind 
•the Relations it, 

When Sovereignty de iure is uncertain, Sovereignty de 
Jacto tfends to be disturbed. 

Wfyen Sovereignty de facto is stable, Sovereignty de iure , 
though it may have been lost for a time, reappears, and 
ultimately becomes stable. 

When Sovereignty de facto is disturbed, Sovereignty 
de iure is threatened. 
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Or, more shortly, the slighter are the oscillations of 
each needle, the more do they tend to come together in that 
coincidental quiescence which is an index to the perfect 
order, though not otherwise to the excellence, of a govern¬ 
ment.” 

De facto sovereignty is characteristic of war and revolu¬ 
tions, and certain rights have come to be recognized in 
regard to it. Thus when a de facto sovereign overcomes a. 
de iure sovereign, but not for a sufficiently long time to 
make the de facto sovereignty real, the acts of the supporters 


of the de facto regime are usually pardoned, in an Act 
of Indemnity, when the dc iure sovereign is resumed. De 
facto sovereignties also raise difficulties in international 
relations. Thus, in the case of the Bolsheviks in Russia, 
the allied Powers for some time refused to recognize the 
government, although they had recognized the new govern¬ 
ment formed when the Tsar abdicated. The test of de facto 
sovereignties is their power of continuance. If they show 
ability to become ultimately de iure sovereignties, they are. 
usually recognized internationally. 

The question of the location of sovereignty, so frequently 
discussed in books on the subject, becomes simple when. 

we keep before our mind’s eye the two-fold 
of h So I yer atllSn as P ect sovereignty of the state. The 

eignty er " location of the sovereignty of the state is 
simply the state and the state alone. Political, 
sovereignty, one aspect of the sovereignty of the state,, 
lies in the will of the people, moulded by the various, 
influences which exist in any body of people. Political 
sovereignty, as one writer calls it, is the 4 ‘ resultant,, 
or better still, the organic compound which includes the 
forces of every man and of every agency made or directed, 
by human skill and intelligence within the society.” 
It is the centre of the national forces, or, in the words of 
the same writer, “ the concentrated essence of national 
life, jnajesty and power focussed to a point.*’ Political 
sovereignty lies with the people; it is a real, ever-exist¬ 
ing power, which is co-terminous with the state itself. 
De facto sovereignty or, as Bryce calls it, “ practical 
mastery ”, seems at times practically synonymous with 
political sovereignty in the sense that political sovereignty 
is the ultimate deciding factor in legal sovereignty ; but de 
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facto sovereignty is really the actual power which is obeyed 
at any time, whether it is de iure or not, or whether it rests 
on the will of the people or not. Political sovereignty is 
the power the organized issue of which is legal sovereignty. 
The location of legal sovereignty in a state is a matter for 
lawyers. In some governments it is easy to tell where the 
legal supremacy lies. In the United Kingdom it lies in the 
Kiug-in-Parliament. Where, as in most modern govern¬ 
ments, the legislature is limited by a rigid constitution, the 
discovery of the legal sovereign is more difficult. Where 
such a constitution exists, the ordinary legislature has 
powers only within certain prescribed limits; the lega? 
sovereignty ultimately rests in the constitution. 

The theory sometimes advanced that sovereignty is 
placed in the sum of the law-making bodies within the state, 
rests on a confusion between state and govern- 
Sovereignty ment. The sovereignty ot the state, say those 
of Law>mak- w ^° hold this opinion, means the expression of 
ing Bodies the will of the state, and all law-making bodies 
share in expressing this will. These law-making 
bodies, however, express this will only because of the 
sovereignty of the state. The legislature in any state may 
delegate powers to County Councils, District Boards, Muni¬ 
cipalities, and so forth, but these powers of the organs of 
government are merely concrete expressions ot the sover¬ 
eignty of the state. They are not divisions of the sover¬ 
eignty of the state, but manifestations of its organic unity. 

The modern theory of sovereignty arose with the modern 
national democratic state. In the middle ages there was 
• really no state in the modern sense. Feudalism 

History had to break up before the modern idea of a 

®f the state could emerge. Feudalism was a govern- 
Sovor^ ** mental system based on personal allegiance, and 
eignty: The the idea of the sovereignty of a person, or king 
Middle Ages was the natural result of the system. Co¬ 
existent with feudalism were the antagonistic 
claims of the Church against the Empire, leading to the ever- 
discussed question whether the temporal power (the Empire) 
or the spiritual power (the Church) was supreme. The 
modern theory, which regards sovereignty as the original, 
absolute and undivided power of the state, could not arise 
in such circumstances, especially as many of the writers of 
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the middle and early modern ages added to the confusion 
“by saying that either the Law of Nature or the Law of God 
was sovereign. With the disappearance of feudalism, the 
way was paved for the appearance of the modern theory, 
"but it took centuries for thinkers to thr6w ,off the feudal 
confusion of state and government. Feudalism gave the 
idea of the territorial sovereignty of a king or prince. 
As the intermediate lords of the feudal system died out, jthe 
king's power and importance increased until he ultimately 
stood supreme. And it was only gradually, as the nature 
of the state was properly understood, that the sovereignty 
of the state as distinct from the sovereignty of an individual 
or part of government came to be recognized. The climax 
of the confusion in the identification of state and govern¬ 
ment is well represented in the historic utterance of Louis 
XIV. of France, “ The state is myself ”. 

The first modern ideas on sovereignty came from France, 
in the writings of Jean Bodin, in the sixteenth century. The 
Bodin state Bodin defines as an aggregation of families 
and their common possessions ruled by a 
sovereign power and by reason. Sovereignty he defines as 
** supreme power over citizens and subjects unrestrained by 
the laws". Bodin emphasizes the perpetual nature of 
sovereignty; he says that there is no limit of time to it, 
though he admits that there may be life tenure of the 
supreme power. The chief function of sovereignty is the 
making of laws, and according to him the sovereign is free 
from the laws thus made. But he is not free from all laws, 
for all men are bound by Divine Law and the Laws of 
Nature and of Nations. Bodin grants that a legal sovereign 
is under these laws (of Nature or God), and is answerable to 
God. Regarding civil law, he says that the sovereign’s will 
is the ultimate source of law, and is free. If the sovereign 
wills a change, the old order does not hold. 

Bodin deals with legal sovereignty, for, he says, 
sovereignty may reside in one person or in a body of persons, 
the former being the better. Bodin is thus an absolutist, 
but he makes the proviso that the law of God or law of 
Nature be observed. 

Hobbes, whose theory of the Social Contract we haye 
examined already, says that the sovereign is the person or 
body to whom the individuals in the state of nature agree 
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Hobbes, 

Rousseau 


to surrender their natural rights and liberty. This 
surrender is absolute, hence the sovereign is absolute, 
supreme in everything, able to change all laws. 
He is under no human power whatsoever. The 
sovereign power he regards as indivisible and 
inalienable, and the source of all legislative, 
executive and judicial authority. Hobbes followed the abso¬ 
lutist lead of Bodin, and his theory, like Bodin’s, is one of 
legal sovereignty only. 

Locke, as we have also seen, gave a theory of sovereignty 
based on the social contract. But he carefully avoids the 
term “ sovereignty ” ; instead, he uses the phrase “ supreme 
power.'’ “ There can be but one supreme power," says 
Locke, “ which is the legislative, to which all the rest are 
and must be subordinate, yet the legislative being only a 
fiduciary power to act for certain ends, there remains still 
in the people a supreme power to remove or alter the legis¬ 
lative, when they find the legislative act contrary to the 
trust reposed in them." Thus, according to Locke, there are 
two “supreme powers" in the state. Of these two the 
•community is always the supreme power; but this supreme 
power of the community is held in abeyance and is exercised 
■only when the government is dissolved, and a new govern¬ 
ment has to be created ; but so long as the government sub¬ 
sists, the legislative wields the supreme power. This distinc¬ 
tion was worked out in the nineteenth century into the clear- 
cut concepts of political sovereignty and legal sovereignty. 

It is to Rousseau, however, with his idea of the sover¬ 
eignty of the general will, that the modern theory owes its 

Rousseau immediate origin. According to Rousseau, 
ousseau sovereignty is the absolute power which the 

social contract gives the body politic over all its members, 
when this power is directed by the general will, i.e., by the 
will of the citizens as a corporate whole. This general will 
(whether it means “ the will that wills the common good," 
or “ tne will of the majority," or, what we may call, “ public 
opinion ") is with Rousseau, the sovereign. The sovereign, 
as conceived by Rousseau, stands out as absolute, infallible, 
indivisible, inalienable. It finds its source in an original 
contract and abides permanently in the body politic, 
Rousseau thus accomplished for the people what Hobbes had 
done for the ruler. 
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From Rousseau onwards the theory of sovereignty has 
gradually developed to its present form. Rousseau’s ideas 
have provided the groundwork on which it has 
Later been built. The philosopher # Bentham and the 
ments° P " lawyer Austin, whose theory is examined later 
in this chapter, presented legal views of sove¬ 
reignty on the hypothesis that the state was the supreme or¬ 
ganization ; its powers, or the powers of its organ, govern¬ 
ment, were unlimited and irresistible. The philosophic side 
of the theory, presented by such writers as Green and 
Bosanquet, justified the supreme power of the state by the 
end which it subserves. The state to them is the expression 
of the social nature of man ; as Aristotle held, it exists 
“ for the good life.” Both lawyers and philosophers have 
looked on the state as a unity. For some time, however, 
there has been a growing school of thought which is inclined! 
to question the hitherto accepted conceptions of the state 
and sovereignty. According to this school, the state is a 
mere abstraction ; the reality is government, and govern¬ 
ment represents not a real unity of the people but the 
interests of a particular section which happens to be do¬ 
minant at a given moment. Among the citizens of any 
given state there are various social groups, each with its 
own interests, and it is the will of the group which happens 
to control the governmental machinery which the state 
expresses for the time being. As the sovereignty of the state 
is leally the sovereignty of government, so the sovereignty 
of government in its turn is only the sovereignty of a parti¬ 
cular group, the aims and objects of which may clash with 
those of other groups. The existence of such groups, some 
ot which are international in character, it is argued, destroys 
the hitherto accepted idea of the all-comprehensiveness of 
the state. The old idea, therefore, is said to be breaking 
up ; the state is not a unity ; in philosophical language it is 
“pluralistic” not “monistic.” With this fundamental change 
in the conception of the state, there must follow a corres¬ 
ponding change in the conception of sovereignty, hr the 
abolition of the old conception altogether. With the 
further implications of recent theory it is impossible 
to deal here, but the student must keep in mind 
that on no subject in Political Science is there 
more controversy than on sovereignty, and that, as» 
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new types of social organization arise, new theories are* 
made to suit them. 

2. CHARACTERISTICS OF SOVEREIGNTY 

The various characteristics of the sovereignty of the state 
may now be summed up as follows :—(1) Absoluteness ; (2)’ 
Universality; (3) Inalienability ; (4) Permanence ; and (5) 
Indivisibility. 

1. Absoluteness. The sovereignty cf the state is absolute 
and unlimited. Were it not so, the state would not be a 
state but a body of people subordinate to* 
new* 0 UtC " ano ^ er state. Sovereignty is the supreme 
characteristic of statehood, in fact, so indissolu-- 
bly are they connected that we may say no state, no 
sovereignty ; no sovereignty, no state. 

The absoluteness of the sovereignty of the state implies— 

(a) That within the state there is no power superior to- 
it. 

(£) That outside the state there is no power superior to 1 
it. 

The absoluteness of the sovereignty of the state means- 
the unlimited power of the state over its members ; no* 
human power is greater than the state. Such absoluteness 
really implies the other characteristics—universality, in¬ 
alienability, permanence and indivisibility. The theoretical 
absoluteness of sovereignty is modified only when sover¬ 
eignty issues into power as exercised by government. The 
exercise of sovereignty belongs to government, and in the 
exercise of sovereign power government is limited. But the 
limits are not legal limits to the sovereignty of the state.- 
They are limits to the practical exercise of sovereignty. 
These limits arise from the very nature of the state. The 
state would not exist but lor individuals ; and government,, 
the organization of the state, is composed cf individuals. 
Government, therefore, which exercises soveteign power, is- 
limited because of its very nature, by the ordinary limita¬ 
tions of human individuality. The supreme function of 
government—law-making—is governed in its exercise by 
the fact that laws are made for finite men by finite men. 

Thus the sovereignty of the state as such is one and 
supreme, but there are influences which affect the exercise 
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■of sovereignty. We have already shown how political sover* 
eignty conditions legal sovereignty. Professor Dicey has 
summed up the limits to the legislative supre- 
tion* 1 ©™ 1 **" mac y t ^ e British Parliament thus : (1) the 
Sovereignty external limit—which lies in the possibility that 
the citizens may disobey or resist laws, and (2) the 
internal—which arises from the very nature of the body or 
person exercising sovereignty. The sovereign is thus a bady 
{or person) of moral beings (or a moral being) who impose 
(or imposes) the inevitable limits of their (or his) person¬ 
ality on their (or his) powers. Even the most despotic ruler 
is limited by both these considerations. The most absolute 
■ruler could not make or unmake any law at his pleasure, 
lor all subjects, however obsequious they may be in many 
lespects, have limits ot human endurance. His own 
character, environment, education and religion, must also 
mould his actions. Theie are, accordingly, limits of in- 
■dividuality, expediency and common sense. Bluntschli 
expresses the same truth in a well-known passage : “ There 
is no such thing as absolute independence—even the state as 
a whole is not almighty : for it is limited externally by the 
rights of other states and internally by its own nature and 
the rights of its individual members. 1 * This limitation of 
the “ natural rights ” of the members is the external limit 
mentioned by Dicey. 

Many writers—especially earlier writers on sovereignty 
—have declared that sovereignty is limited by natural law, or 


'Limits of 
Natural or 
Divine Law 


divine law, a limitation that has been expressed 
in such terms as eternal principles of morality, 
natural justice, and religion. The remarks made 
above about the internal limits of sovereignty 


apply here also. In the same way as moral universals guide 
individuals, they guide the organizations of individuals. 
The principles of morality undoubtedly affect the exercise of 
sovereignty, whether the morality be called natural law 
■(universal principles applicable to all mankind) or the law 
of God. Both the law of Nature and the law of God h&ve to 


be interpreted by human agency ; and these laws—of Nature 
and God—exercise no sovereignty in themselves. They are 
not legal limits on which a judge could insist as standing 
against the expressed will of a state in the actual state-laws. 
They are not legal limits, but conditions of law-making. 
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There are, however, one or two limits which have become 
prominent during: the last century, and which merit fuller 
consideration. The sovereignty of the state, it is held by 
some, is limited («) by its own fundamental laws, as drawn* 
up in its constitution, and (£) by international law. 

(a) Most modern states make a distinction betvreen- 
fundamental laws and ordinary laws. The fundamental laws 
• are those general principles which are drawn up- 

« he « L oTthe to gu ^ e f l1ture legislators and administrators. 
Constitution They are regarded as more important than 
ordinary laws : in fact, ordinary laws are valid 
only in so far as they are in accord with the spirit of funda¬ 
mental laws. These fundamental laws are drawn up in a 
single document called the constitution, and the constitution 
cannot be altered save by some special process of law¬ 
making. The ordinary legislature cannot amend, abolish or 
add to the constitutional law. Such constitutions are called 
“ rigid, ” as distinct from “flexible” constitutions, where 
there is no distinction between fundamental and ordinary 
laws. The most notable flexible constitution is that of the 
United Kingdom, while the constitution of the United- 
States of America is a typical example of the rigid. 

The existence of such laws limits the ordinary legislature 
of the United States. It reduces it to a position analogous 
to that of a British municipality or railway company, the 
constitutions of which are laid down by Act of Parliament. 
India is like the United States of America in this respect,, 
for its legislature is a subordinate law-making body, limited 
by higher laws—viz., the laws of the Imperial Parliament,. 
Which act as its constitution. The Legislative Councils of 
India are subordinate, indeed, but so are the legislatures of 
France, Germany and the United States. Actual legal 
supremScy rests in the constitution. But the sovereignty of 
the state of the United States, Germany or France is not 
limited. The American people could sweep away the con¬ 
stitution and all appertaining to it and establish a legislature 
like that of Great Britain. The constitution limits the 
government, not the state. Only in so far as the state 
wishes to have these limitations do the limitations exist. 

ib ) The limits of international law may be reduced to 
the same terms. Bach state is independent and interprets 
for itself how far the principles of international law are to- 
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.apply. International law is not law in the ordinary sense 
.of law. It is more like international principles of morality. 

These principles are somewhat like customary 
The Limita- law. As a rule they are obeyed, but ultimately 
tiona of In- individual states have to say what laws 
terna ion apply to them and how they apply. There are 
as yet no international courts to enforce inter¬ 
national law, though there are courts to interpret it; *and 
-what we find in practice is that states interpret international 
daw for themselves, often as they find it expedient. When 
there are international courts to enforce international law, 
■then states independent at present will no longer be in¬ 
dependent. 

All these limits to sovereignty, paradoxical as it may 
seem, are limits and not limits at the same time. Sovereignty 
is supreme power, and, as Austin has told us, supreme power 
limited by positive law is a contradiction in terms. The so- 
called limits are not legal limits to the sovereignty of the 
state. They are limits to the exercise of sovereign power, 
or, rather conditions of law-making, and most of them arise 
from the very nature of man and society. 

2. Universality. The sovereignty of the state applies to 
every citizen in the state. No person, no union or organiza¬ 
tion, however universal, affects the sovereignty 
of the state. An organization, for example, like 
the socialist “ International,” though it may be 

excellently organized and have members in every country of 
the world, does not destroy the sovereignty of any one state. 
It could only do so by setting up a new international state 
with a sovereignty of its own which would destroy th6 
sovereignty of individual states. 

The only apparent exception to the universality of 
sovereignty is what is known as the extra-territorial sover¬ 
eignty of diplomatic representatives. An 
* I em bassy in a country belongs to the country it 
Sovereignty represents, the members ot the embassy being 
subject to the law of their own country 
This, however, is only a matter of international courtesy 
and is no real exception. Any state in virtue of its sover¬ 
eignty could deny the privileges so granted. 

3. Inalienability. “ Sovereignty,” says Lieber, the well- 
known American writer, “ can no more be alienated than a 


2. Uni¬ 
versality 
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tree can alienate its right to sprout or a man can transfer 
his life and personality without self-destruction.” The 
state and sovereignty are essential to each 

.ability ,en " otber ’ ’This does not mean that the state may 
a i ttj not up part j ts territory, or, as it is said, 

cede sovereign rights. The ceding of sovereign rights does 
not mean ceding the sovereignty of the state as such; in fact 
the Session of such rights is an excellent example of the work* 
dng of the sovereignty of the state. All that happens is that, 
whereas formerly there was one state, now, with such 
cession, there are two states. Far less does the abdication 
of a monarch or sovereign mean the alienation of sovereignty. 
It is merely a change in the form of government by the 
resignation of his position by a titular sovereign. 

4. Permanence. The sovereignty of the state is as per¬ 
manent as the state itself. The cessation of sovereignty 

means the end of the state ; the cessation of the 
4, Pet-man- s mte means the end of sovereignty. We have 
enee noted above how Hobbes, in his confusion of 

state and government, regarded the immediate succession 
of a king on the death of his predecessor as necessary to the 
•continuance of the state. The death of a king or president, 
however, is only a personal change in the government, 
not a break in the continuity of the state. 

5. Indivisibility. The indivisibility of sovereignty arises 

from its absoluteness. There can only be one 
?:.. lndiVI,l ‘ sovereignty of the state; otherwise, there would 
11 y be more than one state. 

On the subject of the indivisibility of sovereignty much 
has been written, and much authoritative opinion has been 
given on either side. The question of the 
SOV a r na“"- ly divibibilit y of sovereignty came to the front 
Federalism particularly with the development of federal 
government. In a federal union, such as the 
United States, there are three chief grades of powers— 
first, # the constitution, which contains the general 
conditions of government for the whole of the United 
States, and beyond the limits of which no legis¬ 
lature can go without amendment to the constitution itself; 
second, there is the federal government, or government of 
the United States as a whole; and, third, there are the 
governments of the individual states which make up the 
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union. The Government of the United States is empowered 
to legislate on certain matters, the governments of the States- 
on other matters, and these governments are supreme m 
their own spheres, which are decided by the constitution. 

The question of the divisibility of the sovereignty of the 
state is not affected by federalism. A federal union makes 
one complete state, and only one, with, therefore, one sover¬ 
eignty. One aspect of the sovereignty of the state, some 
writers hold, does admit of divisibility, and that is legal 
sovereignty. Legally the constitution of the United States, 
or any federation or confederation, grants supreme powers 
to various units of government. To call this a division of 
sovereignty, however, is due to a misuse of the word sover¬ 
eign. The division of governmental powers which the con¬ 
stitution grants is quite another thing from the division of 
the sovereignty of the state. In this matter, as in many- 
others, Political Science is at variance with popular usage. 
We speak of the “ states ” of America when we mean the 
units which form the one state called the United States of 
America, whereas they are not states at all. They are sub¬ 
ordinate law making bodies with guaranteed powers ; but 
they have not sovereignty. The student would be well 
advised to keep in mind the difference between the sover¬ 
eignty of the state and legal powers granted by a definite 
legal instrument. It is technically as correct to say that a> 
municipality is sovereign with the limits set by the con¬ 
stitution given it by the central government, as to say that 
the “ states ” of the United States are sovereign. Were- 
we to adopt this attitude, then sovereignty could be divided 
into thousands of fragments. The truth is that there is- 
only one sovereignty of the state, which in its legal 
aspect issues into the various powers of its organization* 
or government. 

This idea of divided or dual sovereignty, therefore, arises 
from the usual cause—the failure to distinguish state and 
government. All states are units with one and only one 
sovereignty : but in their organizations they vary one from 
another. The division of power or delegation of power by 
one part of the organization to another no more affects the 
central fact of undivided sovereignty than the existence of 
many nerve centres affects the existence of only one head 
in the human body. The hot arguments centred in this- 
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question, ending in the United States with a civil war, 
arose from a very natural desire of states which lost their 
sovereignty when tiey became units of a federal system tc* 
preserve at least the theory of theii lost supremacy. 

3. AUSTIN’S THEORY OF SOVEREIGNTY 

An analysis of the theory of Austin will show the Applica- 
tioi»of the various points mentioned above. John Austin 
was an English lawyer who wrote a book on Jurisprudence 
(published in 1832), containing a theory of sovereignty .which 
has been violently criticized by practically every subsequent 
writer on the subject of Political Science. flis theory is 
the outcome of the teaching of Bentham and Hobbes, but 
it is by no means the same as their theories The criticism 
evoked by Austin's theory may justly be said to have led 
to the modern theory of the sovereignty of the state. 

Law, Austin considers, is a command given by a superior 
to an inferior, and, with this guiding conception, he goes on 
to develop his theory in these words:— 

“The notions of sovereignty and independent political 
society may be expressed concisely thus. ... If a deter¬ 
minate human superior not in the habit of 
Austin's obedience to a like superior receive habitual 
ohlu!** 114 obedience from the bulk of a given society, that 
Theory of determinate superior is the sovereign in that 
Sovereignty society and the society, including the superior, 
is a society political and independent.” He goes 
on, “ to that determinate superior the other members 
of the society are subject, or on that determinate 
superior the other members of the society are 

dependent. The position of its other members to¬ 
wards that determinate superior is a state of sub¬ 
jection or a state of dependence. The mutual relation 
which subsists between that superior and them may be 
styled the relation of sovereign and subject or the relation 
of sovereignty and subjection.” That is, in every indepen¬ 
dent o/derly political community there is some single person 
or body of persons which can compel the other persons in the 
community to do as he or iL pleases. The sovereign may 
be a person, or the sovereign may be “ collegiate,” (i.e., a 
group). Every community has a sovereign somewhere, for, 
supposing a community is broken up into parts, as in a 

8 
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revolution, it will settle down ultimately and a state of 
equilibrium will be reached when the sovereign will be dis¬ 
coverable in the new scheme of things. Thus, before the 
rupture in America the sovereignty resided in one place, 
and after the Declaration of Independence in another. This 
sovereign, either single or collegiate, occurs in every in¬ 
dependent orderly community, and it always possesses 
ultimate and irresistible force. Austin says that if a single 
person is sovereign, he is a monarch, if a small group, there 
is oligarchy, if a small group, but larger than oligarchy, an 
aristocracy : if it is a large numerous group then it is demo¬ 
cracy. Austin did not believe in a limited monarchy, e.g., 
he calls the government of Britain an aristocracy. 

Certain conclusions follow from his theory— 

Conclusions (1) The superior or sovereign must be a deter- 
foliowing minate person or body ; therefore neither the 
from his general will nor all the people taken together 
Theory can b e sovereign. 

(2) The power of the sovereign is legally unlimited or 
absolute, for a sovereign cannot be forced to act in a certain 
way by any command of his own. He makes his own limits. 

(3) Sovereignty is indivisible. It cannot be divided 
between two or more persons or bodies of persons acting 
separately, for, if so, one would be limited in some way by 
the other, which would be a superior power, and therefore 
the real sovereign. 

These are the main points of Austin's theory. Obedience 
and rule are the essential factors for the existence of a 


Criticism 
of Austin's 
Theory 


state, and a law is a command of the sovereign 
which demands obedience. A legal right is 
distinctly a state matter : it is granted by the 
sovereign authority and it will be upheld by the 


sovereign authority. It must be noted that the rights are 
legal rights, not moral or religious rights. The notions of 
law, right, and sovereignty run together, and in considering 
the theory cf Austin we must remember that he gives a 
lawyer’s view of sovereignty, i.e,, legal sovereignty. ■ 

In all Austmian “ determinate sovereigns there are 


limits of some kind—the external and internal limits men- 


Maine's 

Criticism 


tioned above. Even despots rule according to 
the limits of common sense. Sir Henry Maine 
in particular criticized Austin on these grounds. 
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Maine’s experience in India had shown him (hat there is 
mot necessarily a determinate body or person who is obeyed. 
He saw the power of custom in India, and that this custom 
•controlled the pepple and rulers alike. Not only so, but 
'Custom is not a deliberate statute; it is the outcome of 
ages. Certainly it is not the fiat of a determinate superior. 
Maine’s example is Ranjit Singh of the Punjab, who in 
Maine’s words, never <€ issued a command which Austin 
would call a law,” for the rules which regulated the lives 
of his subjects were derived from their immemorial usages, 
* and these rules were administered by domestic tribunals, 
and, as Maine says, Ranjit Singh was a ruler the smaflest 
disobedience to the command of whom would have meant 
death or mutilation. 

This position Austin met by allowing the principle that 
“ What the sovereign permits he commands.” This is true 
so far. The English common law, for example, is not made 
by Parliament. It exists in customs, which are explained, 
modified, or expanded when the courts apply them. They 
.are laws all the same, the courts taking cognizance of them 
as much as they do of parliamentary statutes. The King-in- 
Parliament as legal sovereign could, indeed, alter the coin* 
mon law, or make it statute law, thus making it a definite 
•command of the legal sovereign. But much of the common 
Jaw it could not alter without much danger to the state, for 
to try to upset tradition and custom might lead to revolu¬ 
tion. Did Parliament merely make common law into statute 
law, the process would be an excellent example of the power 
•of custom as influencing Parliament. In India the power is 
e.ven clearer, for the legislative sovereign has to accom¬ 
modate itself to the deeply ingrained popular customs, 
which are often based on religion. 

The difficulties of the Austmian theory are more marked 
when he applies his principles to existing states. He applies 
his theory to two in particular—(1) Great 
JDIfficuItie*' Britain ; (2) The United States. Let us examine 
in the the former. In England, he says, one com* 
Xwtin’t ponent part of the sovereign or supreme body 
Theory is the “ numerous body of the Commons,” who 
exercise their sovereign powers through repre¬ 
sentatives. In other words, he says that the electorate is a 
component part of the sovereign, and it exercises its powers 
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by electing representatives. Yet he says the electors dele*- 
gate their powers to the representatives “absolutely andr 
unconditionally,” so much so that the “ representative 
assembly might concur with the king *and the peers ini 
defeating the principal ends for which it is elected or 
appointed,** i.e., it might deprive the people of their vote 
altogether. Therefore, he holds sovereignty resides with 
the King, Lords and Commons (not electors). But that 
sovereignty, he says, returns when Parliament is dissolved. 
This antinomy leads to one of the most glaring fallacies in 
his whole position. He goes on to say that, although the* 
electorate delegates its powers absolutely or uncondition¬ 
ally* yet it may do so “ subject to a trust or trusts”. Then 
he goes on— 14 I commonly suppose that the Parliament for 
the time being is possessed of sovereignty. But speaking 
accurately, the members of the Commons house are merely 
trustees for the body by which they are elected or appoint¬ 
ed, and consequently the sovereignty always resides in the- 
king and peers with the electoial body of the Commons.” 

Thus Austin says variously that— 

(1) Parliament is sovereign. 

(2) The King and Peers and electors are sovereign. 

(3) The electorate is sovereign when Parliament is 

dissolved. 

(4) That the Commons have powers ( a ) free from? 

trust, ( \b ) are trustees. 

% 

The Austinian difficulty is easily solved by the simple 
device of the separation of the two conceptions of legal. 

and political sovereignty. Austin's theory is 
FM*? 1 *!*** t * ie attem Pt of a lawyer to give a lawyer's view 
Sovereignty sovereignty, i.e., legal soveieignty. In 
placing legal sovereignty in the United Kingdom 
in the King-in-Parliament he is right: but he does not stop 
there.' He tries to give a place in his theory to the in¬ 
fluences which lie at the back of legal soveieignty and this, 
leads him into hopeless confusion. The electorate has no 
part in legal sovereignty : nor are the representatives in any 
sense trustees. No court would pay any attention to an 
act made by any other body than the King-in-Parliament : 
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aior would any court listen to an action under trustee law 
between an .elector and a representative for breach of trust. 
The sovereignty of the King-m-Parliament is, as Austin 
says, legally absolute, but really it is conditioned by the 
vast number.of influences termed political sovereignty. 



CHAPTER VI 

LIBERTY 

1. GENERAL MEANINGS OF LIBERTY 


n 


The subject of liberty follows naturally after a discussion* 
on sovereignty. The finality of the various characteristics: 
General sovereignty—absoluteness, universality, in¬ 

divisibility-may lead to the notion that 
sovereignty and liberty are mutually exclusive ideas. Far 
from this being the case, sovereignty and liberty are corre¬ 
lative terms. The sovereignty of the state, instead of 
being the negation of liberty, is the medium of liberty. 
Liberty is possible only in an ordered state, a state, that is,, 
where the legal and political aspects of sovereignty coincide,, 
or nearly coincide. The fundamental maxim of liberty is* 
that law is the condition of liberty . 

These remarks are true of liberty in a general way,. 
Various but for an analysis of the idea of liberty" 
Meanings of we must fjrst separate the various meanings of: 
Liberty the term. 

Firstly, there is the general, unscientific use of liberty,, 
common in everyday language and in poetry. This aspect 

Natural of libert y ma y raean seve ral things. „ It may 
Liberty mean mere licence, or the desire to do as one 
likes irrespective of what all others like; or it 
may mean freedom from the conventions of social inter¬ 
course and manners, such as may be achieved by living in 
distant country districts, or in solitary woods, far from the 
crowds and manners of towns. Or it may merely mean the 
freedom of thought as distinct from the slavery of the body; 
or the desire of the human soul to be free from the body, to 
be free, as one poet puts it, like the clouds flitting across* 
the sky. Everyone has a vague notion of liberty of some 
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kind and a desire for it, but among ten people usipg the 
word, perhaps no two will be able to say exactly what they 
mean, or, if they do say it, will agree with each other in 
their definitions. "This general, unscientific use of the word 
we may call Natural Libeity. 

Secondly, it may mean the Rule of Law, that is, the 
limitation of the powers of government by established law, 
* whether it be in the form of a constitution which 

Ubet contains fundamental principles to guide and 
r 7 limit the government, or, as in England, the fact 
that law applies equally and impartially to all, to • the 
greatest and humblest alike. This sense of the term may 
be called Civil Liberty. 

Thirdly, it may mean constitutional government, that is, 
a form of government in which the people as a whole have 
an effective voice. In this sense, what we may 
Lbe*?* 1 ca ^ ^°^tical Liberty, the phrase “ free govem- 
1 r 7 ment” or "free country,” means that the country 
concerned has a representative government, or is a demo¬ 
cracy. It means that the people themselves determine how 
they are to be governed. 

Fourthly, it may mean national independence. In this 
sense we speak of battles like Thermopylae and Bannock¬ 
burn deciding the liberty of the Greeks or 
Scots. A “ free ” country in the sense means a 
7 country which is independent, or simply that it 
is a sovereign state. In this sense, therefore, sovereignty 
and freedom mean the same thing. This sense of liberty 
may be called National Liberty. 


2. NATURAL LIBERTY ’. THE LAW OF NATURE 

In connexion with the origin of the state, we have already 
mentioned the idea of liberty in the so-called state of nature, 
where natural law was supposed to prevail. We must now 
examine the meaning of natural law in more detail, and in. 
doing so it is essential first to give a short review of its- 
history. The law of Nature has a long and vexed history 
in both philosophy and jurisprudence. In its most familiar 
form we have seen it in the theories of Hobbes, Locke, 
Roussea^ and their predecessors of the contractual school 
of thought. Its actual origin lies further back thau history 
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shows; but from such historical evidence as we possess we 
can btfild up a fairly rational account of its earliest stages., 
To early man all law was divine. In both its origin 
and sanction early law depended on di\»ine powers, which 
to unthinking and simple men were beyond the 
scope of question. The more inquisitive minds 
*" ory in early days began to reflect on things of the 
world around them, and tried to find reasons for them’and 
causes of their existence. One outstanding fact was obvious 
—the uniformity of nature. Implicitly or explicitly this 
Uniformity was the basis of all questions and answers. The 
primaeval reasoner could not fail to recognize that in nature 
there is much difference amid much similarity and much 
similarity amid the difference. Among the objects of nature 
he could make a rough division of animate and inanimate, 
and amongst the animate he could see distinctly what science 
has since called genus and species. These varied greatly, 
but in all the variation there seemed a common principle. 
A dog differs from a bird, but the stages of life are similar 
—birth, youth, age and death. Such phenomena to the 
early reasoner gave indications of something common work¬ 
ing in all the animate world, someihing which was beyond 
the control of life itself. Not only so, but early thinkers 
could not help being struck with the distinctive features of 
their own special type. Man was distinct from other 
animate life, and, among men. as among the trees and 
animals, there were many differences co-existing with a 
principle of unity. Amid the various passions and emotions 
of man there seemed to exist a sameness. Though one man 
did not grow up exactly like another, the same weakness of 
childhood was succeeded by the same strength of manhood 
and the same decline of old age. In all this clearly there 
was a principle of growth or of decay, a principle indepen¬ 
dent of the will of the individual through whom it was manir 
fested. The question as to the first principle or first cause 
was answered by the general name of Nature. 

This conception of Nature involved two ideas, one, uni¬ 
formity or rule, the other, power, or force, both applicable 
m a general way to all living beings. These 
ideas had a special application in the case of 

>n 

of Nature 


The 


of°Nlt™° n man. In the case of man the particular form 
that nature took was reason. Nature thus came 
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to be looked on as rational, and as operating: towards 
certain definite ends. In other words, nature, instead of 
being regarded as the material universe, the result of some 
blind force, was *interpreted as an intelligent oi rational 
force. The moral was added to the physical aspect of the 
universe, and gave a double meaning to the phrase “ laws of 
Nature ”, 

Ifi Greek thought the idea of nature varied according to 
the mental outlook of the users. In the earliest stages of 
thought the change or flux in material nature 
Tk GrC hi was s ^ ar P^y contrasted with the unvarying, in- 

ou ® stitutions of human society. In early society, 

where rigid custom was law, human life seemed to be more 
stable than the life of external nature. Later, the position 
was reversed by the ethical philosophers, who came to look 
on social institutions as far more variable than the external 
universe. Thus the Pythagoreans, who were primarily 
physicists and secondarily moral philosophers, applied the 
idea of Nature, the unifying principle of lite, to human 
society with its definite laws and social organization. The 
phrase laws of Nature came to express in human society 
what is primarily characteristic of external nature, viz., 
uniformity. The uniformity in society, however, was gradu¬ 
ally shown to be unstable. The acts of individual human 
agents, such as ihe law-giver Solon, the foundation of 
colonies, which made their own laws suitable for their own 
peculiar circumstances, and the comparative study of poli¬ 
tical and social institutions—all these showed as much 
•diversity in human institutions as uniformity. 

Studied by themselves, customs or laws (and early laws 
were simply customs) showed the same division of uniformity 
■on the one hand and difference on the other. Thinkers saw 
that, thdugh there were great variations among the customs 
And laws of peoples, yet everywhere there were certain 
phenomena in common. These common elements came to 
be regarded as the essential laws of mankind. They were 
everywhere similar; therefore, it was argued, they must have 
a common principle. The common principle was Nature, 
and these laws were called Natural laws, and as such they 
were fundamental, prior both in time and in sanction to 
man-made laws, which varied from community to community. 

Among the Greek philosophers the distinction was very 
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genera}. In the Sophists it appeared in the distinction*. 

already noted, of Nature, with its permanent 
So hiafta institutions, and Convention, or artificial man- 
Plato'and made institutions. Carrying" out this distinc- 
Ariatotle tion, the Sophists considered that mankind did 
not embody any of the permanent elements of 
Nature, but that every people legislated for itself according: 
to its own notions. The Cynics, another school of Gteek. 
thought, maintained the view of nature later voiced by 
Rousseau, as meaning simplicity of life. Human institu¬ 
tions were looked on as artificial, and, as such, opposed to- 
nature, and wrong. The distinction also appears in Plato,, 
who contrasts abstract justice with the written laws of the' 
state ; and in Aristotle, who, in his Ethics , divides justice 
into natural and legal or conventional, and law into com¬ 
mon and peculiar. 

It is to the Stoics, however, that we owe the most 
important presentation of the theory of natural law. To 

The Stoics Stoics natural law was the universal divine 

e oics j aw reason, manifested in both the moral andl 

the material worlds. Man’s reason was only a part of the 
law, but in virtue of this natural element in him—his reason 
—man could understand the relations of things. Man’s 
reason, therefore, was the instrument through which the law 
of Nature was revealed, and, as the Stoic ideal was to live 
according to nature, reason was the criterion of what was 
good or bad. Social institutions were not conventional: 
they were the results^of reason, or, what is the same thing, 
manifestations of the* law of Nature. 

The Stoic theory passed through Cicero into Roman law. 
*The centre of Cicero’s teaching is that in every individual 
c . there are certain feelings implanted by God or 

,cero Nature ; these feelings are common to every¬ 
body. The law of Nature to him was the universal consent 
of mankind. “Universal consent, ” he said “is the voice 
of nature. ’ ’ Universal consent meant the ordinary coipmon- 
sense opinions of reasonable beings, and in this form the law 
of Nature passed into the field where it had the greatest 
vogue—Roman law. 

In Roman Law the conception of natural law was en¬ 
couraged not only by the Stoic theory but by actual historical 
circumstances. From the earliest period in Roman history* 
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the foreign population in Rome had an important determin¬ 
ing power in the course of Roman development. Various- 
causes, such as commercial intercourse and the 
Law*** instabilify of provincial governments, led to a large' 
number of immigrants coming to Rome every 
year, and these aliens, or peregrini , though they often* 
had very close business and social ties with Rome, werer 
really outside the pale of Roman civil law. At first thejT 
had no rights, either private or public, but the Romani 
courts had to adjudicate on cases in which they were con¬ 
cerned. Such a state of affairs is unknown in modern times. 
Modern European communities do not allow such accessions 
of alien elements as endanger the native population. 
Further, absorption of alien elements is far quicker now¬ 
adays. In ancient times the original citizens, believing them¬ 
selves knit together by blood ties, did not favour the 
external usurpation of what was their birthright. In Rome 
these aliens at first had no law, but when the Romans re¬ 
cognized that their presence, instead of being dangerous, 
was ofen beneficial, they made special legal provision for 
them. They did not share in the Roman civil law, which 
was a privilege reserved for Roman citizens only. What the 
Romans did was to select rules of law common to Rome 
and to the different communities from which the immigrants 
came. They thus had one law for foreigners and another 
law for themselves. The law for the foreigners was merely- 
a selection from the laws common to the various com¬ 
munities and Rome. The technical name of these laws was 
the ius gentium t or law common to all nations. This law, 
selected and codified by Roman lawyers, was quite distinct 
from the civil law, or ius civile, applicable only to Roman 
citizens* Two elements therefore co-existed in the Roman 
system: as the Institutes of Justinian express it, “All 
nations . . . are governed partly by their own particular 
laws and partly by those laws which are common to all 
mankind. The law which a people enacts is called the Civil 
Law of that people, that which natural reason appoints for 
all mankind is called the Law of Nations, because all 
nations use it.” 

The law for foreigners was promulgated by the Roman 
praetor, and, as it was the common law of all nations, it 
was also regarded as the result of natural reason, and called 
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ius naturale or natural law. The ius gentium and ins 
naturale were thus identified. The ius gentium was much 
looked down on in Rome, as it was applicable 
Fusion of no t t 0 Romans but to the peregrini or foreigners. 
anV/«j Wya 6 *^ ie P r ^ e the Roman lay in the ins civile . or 
gentium civil law, which was applicable only to those 
who could boast of Roman citizenship. One 
might reasonably expect that the more general and appar¬ 
ently fundamental principles of the ius gentium would have 
commanded more respect; but in Rome the sense of 
citizenship was so intense that everything non-Roman was 
only of secondary importance. The his gentium really 
contained legal principles common to every known com¬ 
munity. The basis of these principles was simply good 
faith or common sense in matters of trade and commerce, 
And, in family matters, normal family affections. 

The fusion of the law of natuie and law of nations was 
the result of Greek theory being applied in actual practice 
to Roman conditions. When the Roman lawyers 
thcUFusion l°°ked about for a philosophical foundation 
of law, they found the Stoic idea of the law 
of Nature suitable for their purposes. The Stoic idea of 
brotherhood, too, was helped by historical events. The 
idea of universal empire had been shown practicable by the 
conquests of Alexander and the later extension of Roman 
power. The religions of the East overran^the West; com¬ 
merce was bringing the various Mediterranean peoples 
together. Greek and 4 Latin spread to all parts of the world, 
and became international languages The universal empire 
of Rome, in fact, seemed the lealization of the Stoic ideal, 
and, in legal matters, it was recognized that there must be 

a law for Roman and non-Roman alike. This law was the 
„ • 

ius ge?itium t founded on the natural reason of mankind : in 
other words, the ius gentium was the ius naturale. 

Gradually it was recognized that the ius gentium or ius 
naturale was more important than the ius civile. The; edict 
of the Roman praetor who legislated for foreigners thus 
superseded the ius civile . The contrast between the ius 
gentium and ius civile helped all the more to fuse the ius 
gentium and ius naturale . The strongest element in the 
fusion, however, was the conception of equity. Equity 
(which comes from the Latin word aequus, meaning fair) 



LIBERTY 


325* 


conveys the notion of the levelling of differences, and this 
was essentially what the ius gentium did. The old Roman 
law recognized a multitude of differences between classes of 
men and property, but this distinction disappeared in the 
ius gentium. The 11 sense of practical convenience ” of the- 
Romans helped in this, for they were always ready to bend 
formal law to suit individual cases. Equity was fairness, 
or tAie common sense application of the law, and thus it had 
a moral application, though primarily its application was not 
ethical. The connexion between the levelling of the law, 
and the symmetry of nature on the one side, and the justice- 
of the law of Nations on the other, brought about the 
identification of the one with the other. The identification,, 
however, was not altogether complete, as in the case 
of slavery, which was universal, and, accordingly, a matter 
for the ius gentium , and philosophy had shown it contrary 
to nature. Likewise, in the ius civile there were statutes' 
ascribed to natural reason. Further, there were elements 
in the ius gentium not universal, which were classed as ius 
gentium because they were certainly not matters of the ius 
civile . Generally speaking the two terms were synonym¬ 
ous, though the jurists use ius ?iaturale when they speak 
of motive, and ius gentium when making a practical appli¬ 
cation to a given case. As Bryce says, the connotation of 
the two terms is different, while their denotation, save as 
regards these smaller points, especially slavery, is the same. 

After the decline of the Roman jurists, the idea of 
natural law was kept alive by the religious and philosophi¬ 
cal writers of the middle ages. Passing fronL 
■ 5e M , ^ men i ^ aw * nto religion and philosophy, natural law 
Times IMV became an ethical ideal or standard. Identified 
as it was by many leading writers with the law 
of God* it represented divine justice, accoiding to which- 
princes had to rule, and subjects obey. The earliest traces 
of modern democracy are to be found in the writers who 
insist that if the law of God or Nature is bioken by rulers, 
then sflitomatically the duty of subjects to obey ceases. 
Modern civil and religious liberty owes much to natural law 
as a standard or ethical ideal. 

It is impossible here to do more than mention the chief 
exponents of mediaeval theories of natural law. The 
Roman lawyer Ulpian (of the third ceuiury) divided law 
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into ius naiurale , ius gentium and ius civile , a tripartite 
division, which, passing into the Institutes of Justinian, was 
Ul ian almost universally accepted by the lawyers and 
ecclesiastics. The ius naiurale and ius 
gentium , it will be seen, were separated. The ius naiurale % 
according to Ulpian, was the law taught by nature to all 
living beings. It was not peculiar to man alone. It was 
equivalent to animal instinct. The ius ’gentium was , the 
law peculiar to men. 

The^ ecclesiastical writers, or canonists, were more uni¬ 
form in their conception than the lawyers. Though the 
legal writers wavered from one view to another, 
The the canonists accepted the division of Ulpian, 

GraUan*!" over and above which they held that natural 
Division law ( as iu Gratian, the founder of canon law) 
was identical with divine law. Law was 
divided thus :— 


^Natural Law 
Divine Law 


Law 

I 


I 

Customs 


I" 

Ius gentium 


I 

Ius civile 


The canonists rejected the idea of the law of Nature as 
equivalent to animal instincts. Gratian says natural law is 
the gospel teaching which tells you to do towards others 
as you would that they should do towards you. Rufinus, a 
commentator on Gratian, is more explicit: he says natural 
law may have the meaning of instinct, but it really should 
be looked on from its human side It is, he says, a quality 
implanted by Nature, leading men to seek what'is good 
and avoid what is evil. He divides it into three, thus:— 


Natural Law \_ius naiurale ] 


-Commands [to do 
what is useful] 


I 

Prohibitions 
Le.g., against 
killing each 
other] 


I 

Demonstrations 
[e.g. what is 
expedient, e.g., 
that alt men 
should be free] 
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The canonists thus reject the instinct theory of natural 
law, replacing: it by the idea that natural law is the law 
of the gospel, or of God. The many difficulties 
Aquinas*** arising •out of this theory were dismissed in 
ways we cannot discuss here. We must, how¬ 
ever, note the treatment of the question by St. Thomas 
Aquinas. St. Thomas (who lived in the thirteenth century) 
Tepwssents the culmination of scholastic theory. Half a 
century after his death political theory became permeated 
with the questions of Church versus State, leading to the 
Reformation in the religious sphere and to revolution in 
the political. St. Thomas divides law thus :— 

Law 

1 ___ 


Eternal Natural Human Divine 

£Lex Aeterna] [Lex Naturalis] [Lex Humana] [Lex Divina] 

St. Thomas defined law in general as an “ ordinance of 
reason for the common welfare, promulgated by him who 
has the care of a community.” Eternal law is the plan of 
the universe, the basis of the government of all things, pre¬ 
existent in the mind of God. It is the law of the Author 
of all things; it is the essence of law, known by “reflexion” 
toman. Natural law is that part of the eternal reason or 
law which carries man to his true end. It is summed up in 
•one precept, viz., avoid evil and do good. This precept is 
fundamental, and is the basis of human law. Human law 
is based on natural law. It is natural law made known 
•through human reason, and applied to earthly conditions. 
It is derived from natural law in two ways :— 

(a) In consequence of the general piinciple of do good 
•and avoid evil. 

{b) As a particular application of the general prin¬ 
ciple (e.g., that so-and-so be punished for a 
definite act). 

Divine law Corrects the imperfections of human law and 
natural law. It is the law which supplements human law, 
which in itself is insufficient. It is necessary for man’s true 
•end, which is beyond nature, and, unlike human law, which 
is obscure, it is clear, exact, and infallible, affecting the in¬ 
ternal part of man, while human law affects only externals. 
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Divine law is the law of Revelation, and is divided into* 
(a) the Old Law (of the Old Testament), and (£) the New 
Law (of the New Testament). 

To St. Thomas the ius gentium was part of natural law,, 
the part applying to the relations of men with one another, 
e.g., in buying and selling. Natural law he conceived of as- 
applying to both men and animals. 

Summary of Lord Bryce (in his Studies in History '•and 
Meanings of Jurisprudence, Vol. II, pp. 148-50) enumerates- 
Law of no less than six meanings given to Nature by 
Nature the Roman jurists :—■ 

1. The character and quality of an object, or of a 
living creature, or of a legal act or conception. 

2. The physical system of the Universe and the 
chaiacter which it beais. Thus it is said that Nature has 
taken some objects (e.g., the sea and the air; out of the 
possibility ot private ownership. 

3. The physical ground of certain relations among 
men, as in the case nf blood relationship, e.g., the rule that 
persons under puberty should have a guardian. 

4. Reason is often denoted by the term Nature, e.g.„ 
Natuie prescribes that no one shall profit by harm and 
injury to another, and that a buyer may make a profit on- 
a re-sale. 

5. Good feeling and the general moral sense of man¬ 
kind. For instance, Nature ordains that parents shall be* 
supported by their children, and that certain offences (e.g., 
adultery) are disgraceful 

6. (In Ulpian),*Nature means those instincts which the* 
lower animals have in common with man. 

Generally speaking, the Roman conception of natural law 
in practice amounted simply to common sense, or fair deal¬ 
ing between men. In Bryce's words, it may be characterized 
as “ Simple and Rational as opposed to that which is Arti¬ 
ficial or Arbitrary. It is Universal, as opposed to that 
which is Local or National. It is superior to all other laws 
because it belongs to mankind as mankind, and is the 
expression of the purpose of the Deity or of the highest 
reason of men. It is therefore Natural, not so much in the 
sense of belonging to men in their primitive and uncultured 
condition, but rather as corresponding to and regulating 
their fullest and most perfect social development in com- 
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15 th Cen¬ 
turies 


munities, where they have ripened through the teaching of 
Reason.*' 

The Roman lawyers did not connect the law of Nature 
with the state of nature, so the application of the principles* 
of the ius tiaturale or ius gentium was not hindered by the 
necessity of finding out what actually did exist among 
primitive communities. Neither did the Romans, as was 
done later, regard the law of Nature as a law apart from 
positive law, with a sanction distinct from the state; nor 
did they look on it as an ideal. The practical common-sense 
of the Romans kept them from these dangers inherent in 
the conception of natural law. 

From the Roman lawyers and Christian theologians the 
law passed into modern Europe through the teachers of law 
and philosophers. During the thirteenth, four- 
in the 13th, teenth and fifteenth centuries the precision of 
14th and 0 i<j Roman conceptions was lost, for the idea 

entered the field of philosophical speculation 
and political controversy. Like most of the 
theories of the time, it was used at one time by the church 
school and at another time by the state school as a final 
appeal. Not the least important part of its history is the 
use made of it by the anti-monarchical writers, who argued 
that, as natural law was above civil law, therefore subjects 
were justified in resistance to kingly transgressors of 
natural justice. In this way natural law was a theoretical 
forerunner of modern democracy. 

The modern history of the law of Nature culminates in 
the French Revolution, with the Declaration of the Rights 
of Man, in 1789. After the Renaissance, thinkers 
Modern began to seek a basis of law independent of the 
• ory Bible or inherited authority. The French lawyers 
for centuries accepted in theory the idea of nature as giving- 
simplicity and uniformity to law. Nevertheless, this idea 
as implying equality and liberty, just as in Rome, was not 
applied in practice. It was either a standard of law or an 
ideal, and till Rousseau's time, it did not become a power 
in practical politics. The French law, in fact, in spite of 
the passionate love of the simplicity of the law of Nature 
shown by the French lawyers, remained very heterogeneous. 
Nor did the centralized power of the monarchy bring uni¬ 
formity. into the legal system. 

9 
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The idea of the state of nature was common from the six¬ 
teenth to the eighteenth centuries. The history of the state 
of nature we have already given in outline in 
^N^ure connexion with the Social * Contract theory. 
° & »*■«* Locke in particular drew attention to the con¬ 

nexion between natural law and freedom. In 1776 the idea 
was embodied in the American Declaration of Independence, 
in which the equality and freedom of men are postulated. 
These ideas, going to America from Europe, returned with 
renewed vigour to France, and provided the theoretical 
basis for the French Revolution. Rousseau’s ideal was the 
state of nature. Everything inconsistent with the state of 
nature was wrong. The state of nature was his poli¬ 
tical criterion or standard. In the state of nature, all men 
were born equal. This idea was current also in Roman law, 
but the Roman lawyers applied it only in the sense that 
wherever Roman law applied, the Roman courts made no 
difference between men. In the French Revolution it was 
applied to all. Where the Roman lawyers had said that 
men were equal, the French said men ought to be equal. 
The notion of equality thus became a catchword for revolu¬ 
tionaries. What in Rome was a basis of right was made in 
France the cause of a terrible wrong. Passing from the cold 
realm of law to the heated area of political controversy, 
Nature became the gospel of dreamers and agitators, and 
shook the civilized world to its foundations. It ultimately 
died away as the result of the experience of anarchy in 
practical, and of the historical spirit in theoretical politics. 

In modern law, the idea of nature operates or has 
operated, in three distinct ways :— 

1. In Equity. Equity in English law is equivalent to the 
Roman application of common sense or fair dealing in cases 
where no direct law governed the issue. 0 Though 
1* Eq uil y the law of Nature or the ius gentium is not 
specifically mentioned by English jurists as the basis of 
equity^ decisions, the ideas are Roman, taken from either 
Roman law or canon law. The older English judges referred 
rather to the law of God or the law of Reason. Excellent 
examples of the modern law of Nature are to be found m 
India, where, under the peculiar circumstances of the legal 
systems prevailing >witn the advent of the English, many 
cases were not covered by positive law. Thus from the East 
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India Company’s earliest days, directions have been given 
to rulers to apply the principles of “ justice, equity and good 
conscience ”—in other words, the Roman law of nature or 
of nations. Brycft quotes the order of the Indian Civil Pro¬ 
cedure Code of 1882, which lays down that a foreign judg¬ 
ment is not operative as a bar if, in the opinion of the 
♦Court which deals with the question, it is “ contrary to 
natftial justice 

2. Natural law and International law. The Roman 
equivalent to our modern International law was ius leciale. 

The foundations of our International law 
2 Inter- are the tus naturale and tus gentium. Inter- 
Law° na national law is based on two things—first, the 

customs which have grown up among peoples in 
their commercial dealings with each other, and, second, the 
^doctrines of legal writers, such as Grotius. The legal 
writers found in the law of Nature the permanent basis of 
all international relations. The law of Nature and the ius 
gentium , or law of Nations, to them were practically syno¬ 
nymous. The ius gentium of the Romans was really a part 
of Roman law applicable in the Roman courts, but in origin 
it was ‘international,* and the phrase ‘Law of Nature 
and of Nations ’ in the writers of the sixteenth to the 
•eighteenth centuries came definitely to mean what we now 
know as International Law. 

3. In the Philosophy of law, natural law (or, in German, 
Naturrecht) has in recent years been used as the meta¬ 
physical basis of legal ideas and doctiines. 

i v This has been peculiarly the case in German 
of Law** 7 writers, such as Roder, Ahrens, Stahl and 
Trendlenburgh. 

Some other effects of the idea of Nature may also be 
noted. 1. The idea of Nature in literature and art. The 
influence of Rousseau was not confined to 
politics. He attacked not only political but also 
literary and artistic forms. The classicism of 
the seventeenth and eighteenth century writers 
was marked by artificiality and mannerisms, 
and the return to Nature in literature was a 
return from stilted language and subjects to the 
description of natural scenery, country and 
family life, in the simple language of the household. This 


“Other 
Effects of 
theIdeatof 
Nature. 

1. In 
Literature 
and Art 
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3. In 
Economics 


is known as the Romantic movement in literature, thej 
English leaders of which were Wordsworth, Coleridge* 
* Byron, Scott, Shelley and Keats. These writers also were 
supporters of the new ideas of political or civil liberty 
current at the time of the French Revolution. 

2. The idea of Nature in theology, giving us what is 
2 , in known as Natural Theology, which is based not 
Theology on revelation, but on reason. 

3. In Economics, the idea of natural liberty was a theo¬ 
retical basis for the doctrine of laissez-faire, or complete 

freedom from government interference in in¬ 
dustry and commerce. The assumption in this 
case is that things will naturally work out for 
the best benefit of man if government does not interfere. 

4. The idea of Nature in natural science. The laws of 

cause and effect in the physical and biological worlds have. 
4. In been used with great influence as analogies for 

Natural the social world. The most notable modem 

Science writer of this school is Herbert Spencer. 

3. NATURAL RIGHTS. THE MEANING OF RIGHTS 

From the above short history of natural law, the influence 
of the idea of Nature in human society will be clear. The 
consequences of the idea have been so great, both in theory, 
and in history, that we must examine the notion in detail. 

The earliest noteworthy distinction is that which existedi 
between Nature and Convention. The natural life in this 
sense is the simple or primitive life; the non- 

Convention natura * or conventional is the life of society with 

nve its manners, customs and institutions. In 
its widest meaning nature includes everything that exists. 
Man, therefore, is apart of nature, and his institutions are 
natural. To say that what is natural is right and what is 
non-natural is wrong, does not apply accordingly to the 
social “ conventions." We might substitute for the mean¬ 
ings of nature and non-natural in this sense the words normal 
and abnormal. What is abnormal is not wrong . 

Natural law, in faci, cannot give an absolute rule of 
conduct. Where it is regarded as the equivalent of the 
divine law or the revealed will of God, it might be held 
that natural law is an absolute law, insomuch as it is the 
will of the Absolute or God. This, however, raises the two^ 
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fold difficulty of 'revelation, and of civil society as distinct 
from religious society. Natural law, like divine law, hoW- 
ever eternal the latter may be, or in whatever 
Natural way it* may be revealed, must be interpreted 
a*Rulo*of through human agency. Human reason ulti- 
Conduct mately is the deciding factor. Natural law inter- 
# preted in this light thusbecotnes the law of human 

reason. Kant, who accepts the Social Contract theory not 
as an historical explanation of the origin of society, but as 
a standard of justice, regards the law of Nature as the 
equivalent of the law of reason (or, in Kant’s language, 
the categorical imperative of practical reason). Unlike 
St. Thomas Aquinas, he considers that human reason itself 
iis the law-giving authority. 

Natural law, again, without a definite authority to 
•enforce it, can only be an ideal, which people may or may 
not obey as their conscience directs. Natural 
Natural i aw 0 f tcn use d in the sense of law as it ought 

1 any ^|| ” 

tnjdeal to be, or perfect law, as distinguished from 
imperfect human law. In this sense it might be 
useful as an aim to human aspirations, or a standard 
of human law, if, indeed, it could be universally promulgated 
for purposes of comparison. Otherwise it is a distinct 
•danger to the state. The state is a human institution, 
•organized in government through human agency, and to 
set the rule of natural law against the rule of the law of 
ithe state is to introduce a dual sovereignty, and therefore, a 
•dual state, which is inconsistent with the notions of both 
sovereignty and state. 

Though natural law and natural rights are now very 
generally dismissed from the sciences of both morals and 
. the state, they had a very considerable influence 
jfafluence of on cer t a i n types of political thought of last 
.Law” century. The particular school, the thought of 
which is based on ideas of natural right, is known 


Natural 
Xaw aa 
an Ideal 


.Natural 

.Law 


.as the individualist school, of which John Stuart Mill and 
Herbert Spencer are the most noted exponents. For a more 
^detailed analysis of the ideas of that school, the student 
must refer to the chapters on the end of the State and 
ithe functions of Government. At this stage, our purpose 
is to analyse the meaning of rights, an analysis to which 
tfhe above notes on natural law will be helpful. 



134 


POLITICAL SCIENCE 


Rights must be distinguished from powers . Nature gives* 
every normal man certain powers. These powers are 
. simply the brute force or instincts with which 
“■ of every one is endowed at birth! just as animals* 
s are. Rights arise from the fact that man is a. 

social being. He exists in society along with other men who 
are more or less similar to himself. Each one in society is 
endowed with powers, but rights arise from the conscious¬ 
ness on the part of each individual that every other 
individual has similar powers, and that it is in the common 
interest that everyone should be able to exercise his powers. 
For the existence of a right, therefore, there must be (a) a 
power, and (6) a recognition of the exercise of that power 
as necessary for the common welfare by others having 
similar powers. These two elements form the raw material 
of rights; for the full confirmation of a right there must be 
a third element—the claim to the recognition of the power 
by everyone possessing the power. 

Rights arise from the moral nature of man. Rights are 
powers of free action, and every individual must from his 
verj” nature have certain powers of free action.. 
ArUe g *" ^ ie elementary needs of life, not to speak of 
the higher needs of social life, demand move¬ 
ment, work, speech, etc. To fulfil one’s needs as a man r 
one must thus have certain powders of free action ; still more 
is such action necessary to fulfil one’s nature as a sociaL 
being. Every individual exists in society. As a moral 
agent each one is capable of acting according to a certain- 
conception of what is good for him, or, as we may call it,, 
a moral ideal. The rights of the individual are the con¬ 
ditions under which he is able to realize this ideal. The 
ideal is shared by other moral agents in society, and the 
claim of one individual to realize his ideal must be recog¬ 
nized by others. Everyone is conscious that not only has 
he certain powers of development according to an ideal con¬ 
ception of his own good, but that he possesses these powers 
in common with other individuals who likewise have a 
conception of a good or ideal towards the reaching of which 
they have certain powers. Rights arise therefore from 
individuals as members of society, and from the recognition 
that, for society, there is an ultimate good which may be 
reached by the development of the powers inherent in every' 
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individual. The consciousness of the common interest turns 
powers into rights ; and the only proper sense in which we 
can speak of natural rights is as rights necessary to the 
ethical development of man as man. 

Another way of saying this is that rights imply obliga¬ 
tions, or that rights imply duties. In society the acts of 
individuals are limited by the interests of other 
Ehltie* an individuals. If one individual wishes to act 
in a certain way, he must concede the 
same power of action to his neighbours. The state exists 
to maintain and co-ordinate the various claims of. in¬ 
dividuals, so that the fundamental duty of every individual 
is obedience to the state as organized in government. The 
state represents the collective interests of the community. 
Its interests are therefore superior to the interests of any 
individual, for were there no state there would be no rights, 
but only powers, or brute force. The commands of the 
state, or laws, are the conditions of rights, and these rights 
involve the duties of obedience, allegiance and support, both 
moral, such as by public service, and material, such as by 
paying taxes. 

The state, founded on the intelligences and wills of in¬ 
dividuals composing it, must maintain and co-ordinate the 
rights of its citizens. This it does through its 
the*State 0 * s y stem of law, and behind its law is the supre¬ 
macy of the state, the supremacy that actually 
arises out of the very rights the state exists to maintain. The 
state provides the permanent power whereby its citizens 
can live moral lives. The powers or forces of individuals 
become rights when mutually recognized, and the state 
gives the conditions whereby the conception of a common 
good can be worked out by each individual in his own life 
along frith his fellows. 

When these rights are formulated, they are upheld by 
the power of the state. It is in the formulation of rights 
that the state shows itself most necessary. 
Tk® ' Obviously, where there is a large number of in- 
5*Wghu° n dividuals, each with his separate claims, it is 
necessary to define claims. In many cases both 
rights and obligations are vague. Thus, in matters of pro¬ 
perty, contract, and family relations, some general prin¬ 
ciples may seem obvious, but the applications of these prin* 
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ciples to individual cases'may raise difficulties. In'the case 
of a child reaching: his .or her majority, or in the case of the 
•making: of wills, many possible ways of deciding: might be 
given, but the law must decide which method it will accept. 
Not only is there the necessity for the formulation of law ,* 
there must also be interpreters of disputes. No law is so 
clear or comprehensive that it can cover every possible case. 
Disputes, or cases not contemplated in the law, must arise* 
and interpretation and decision are necessary. Interpreta¬ 
tion and decision require judges, vyho also must decide .cases 
which are not met by existing law by what is known as 
the principles of equity. The Jaw must also declare the 
penalties which will follow illegal actions ; these penalties 
are decided according to the danger to the state involved 
in breaking the law. The law also must be known, i.e., 
it must be published, and definite. 


4. RIGHTS AGAINST THE STATE 

There are no rights of nature unless nature be under¬ 
stood in the sense indicated. Rights arise from the nature 
of man, it is true, but the proper interpretation 
Rights 0 f that nature gives a very different result from 
the State that by the upholder^ of the so-called 

state of nature. The “ natural rights ” of these 
4t men of the nature ” are their natural powers or brute 
force, which are limited only by the brute force of others, 
or by the “ natural ” limits of mere muscular power or 
cunning. 

No moral development is possible in such a condition for 
the reason that such individuals are not moral agents. 

Rights arise from the existence of moral 
The Relation agents in the moral medium of society* 
„ t h e -!f5 Iiv " and as such, rights imply duties. Ther'e is no 
absolute right in any man : absolute right to do 
or choose as one likes is an attribute not of 
man but of the Absolute, or God. 

The state exists to maintain and co-ordinate the rights 
arising among men, and, as such, is a necessary 
No Rights element in the moral perfection of mankind. 
State* 1 the The question frequently occurs—both in theory 
and practice—whether the individual has any 
rights against the state* From the above discussion on the 


■dual and 
State 
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"meaning: of rights the answer to this 'question is clear. The 
individual has no rights against the state. To have rights 
against the state is tantamount to saying that the individual 
has no rights at aft. If there is no state there are no rights, 
but only powers. The state is essential to the existence of 
rights among mankind. In a perfect society with everyone 
sufficiently moralized to know his own good, the state would 
Ije Unnecessary; in other words, the state is necessary be¬ 
cause our moral destiny is not reached. Men are weak and 
erring, and till they have ceased to be so, the state will be 
■essential. 

To say there are nd rights against the state, however, 
•does not mean that the individual has no rights against a 
particular form of government. A government 
Rights may so far defeat its object as the organization 
against Q f statej w hich exists for the moral good of 
FornwoT man, that, to fulfil their moral destiny, the 
■Government citizens of the state may have to change the form 
of government. Thus where the form of govern¬ 
ment is a despotism, giving no security of person or pro¬ 
perty, obviously individuals cannot live a proper moral life. 
Where, to favour a few, a government reduces the majority 
of citizens to moral .inanition, the citizens have a right on 
moral grounds to change the government. The form of 
government can be altered in the interests of the state. 

In modern representative government to change the form 
of government is not difficult. The opportunity for the * 
exercise of their own power is given to the 
faMocUrn P e °P Ie - They possess the political sovereignty 
Democracy which is the condition of the legal sovereignty. 

The right to change the form of government thus 
rests with themselves. The right to change the form 
•of government is to be distinguished fiom any so-called 
right of revolution. Theoretically the right to change the 
iorm of government and the right of revolution are merely 
different degrees of the same thing, but revolution Is not 
justifiable even as an extreme measure, insomuch as revolu¬ 
tion as a rule brings about greater evils than it suppresses. 
Revolution usually means general anarchy and a disappear¬ 
ance for a time of all conditions of the normal moral life. 
The recent example of Russia shows how revolution, how¬ 
ever just the causes, may lead to a complete loss of 
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freedom, save the “freedom ” of force. The evils of the 
Russian revolution were far greater than the evils of the 
previous autocratic rule. So-called bloodless revolutions, or 
as the French call them, coups d'etat , are merely sudden 
radical changes in the form of government; the citizens are 
not deprived of the rights on which their lives as individuals- 
are based. 

Similar arguments apply to the right of resistance 4 . In 
modern representative governments laws are made by 
majorities, and minorities must concur. Minor* 
Right of fries have no right of unlawful resistance to a 
esis &nce j aw w h lc h they dislike. A minority has always 
the right to make itself a majority, i.e., to make its own 
point of view so persuasive that the majority will support 
it, A law remains a law till it is repealed by the oidinary 
law-making process, and if the law is irksome to many 
individuals, they must first persuade others of the justice of 
their case to give them the majority necessary to repeal the 
law. A law sometimes dies out without formal lepeal. The 
necessity for its existence may have passed, or its existence 
may be so unpalatable to the common consciousness that 
either the government will not enforce it or the law will be 
allowed to lapse. Every government must enforce laws 
vital to rights and the common good. 



CHAPTER VII 


LIBERTY—( continued ) 
5. CIVIL LIBERTY 


The nature of rights has been explained, therefore we* 
are now in a position to appreciate the meaning of Civil 
Liberty. Civil liberty arises from the state. 
WhatC ivi i state or g anlZ ed in government, which lays 
Mean/ down laws, executes them, and, through the 
judiciary, interprets them in disputed cases. 
The powers of government are determined by the state, so 
that the sovereignty of the state is the guarantee of in¬ 
dividual liberty against the government. Government 
exercises its powers only to the extent and in the way allow¬ 
ed by the sovereign community. The sovereignty of the 
state is expressed in its laws, and in every state there are- 
two types of law :— 

1. Public law 


2. Private law 

which guarantee the individual respectively 

1. Against the government, 

2. Against other individuals, or associations of 
individuals. 


Pubjjc law guarantees the individual against govern¬ 
mental interfeience; private law guaiantees him against 
other individuals or associations of individuals. In subse¬ 
quent chapters more will be said about these types of law. 
Here it is necessary to observe that the methods whereby 
states guarantee individuals against government vary con¬ 
siderably. In every state there is a body of fundamental! 
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principles which regulates the conduct of government. 
These principles, sometimes written, sometimes unwritten, 
are called the constitution. Where a constitution is defi¬ 
nitely written, as in the case of the United States, the 
general principles of government, an outline of its organi¬ 
zation and a definite number of general guarantees of in¬ 
dividual liberty are given. Where, as in the United king¬ 
dom, the constitution is unwritten, traditions, customs*and 
laws prescribe the form of government and the guarantees 
of individual liberty. 

Such constitutional guarantees are characteristics of 
modern democratic states. In states where the distinction 
between the state and government was, or is not 
and State clear, naturally there is no guarantee on the 
•Government P art t * ie state against government. Thus in 
a despotism, where the only will is the will of 
the despot, there can be no individual freedom save for the 
individual despot. The same is true of theocracy, where 
the interpreter of the will of God is supreme. Freedom in 
such cases means freedom to do what the despot allows. 
The same is true of the feudal and absolute governments of 
the mediaeval and early modern ages. In modern demo¬ 
cracies, however, we find that the will of the community 
continually checks the government. In most countries that 
will is expressed in the constitution, and the government 
cannot go beyond the constitution without breaking the law. 
Thus in the United States the legislature, Congress, must 
work within prescribed limits ; and the government was so 
organized at the beginning as to give the least chance of 
despotism. The legislature, the executive and the judiciary 
-were organized separately to ensure that the lawmaker 
should not carry out his own laws or interpret theip in cases 
of dispute. In England the opposite is the case. The 
legislature is supreme : it can make or unmake any law it 
pleases, but behind its acts lies the will of the people, which, 
■expressed in its various ways—at elections, in the press, on 
the platform—makes the conditions under which the legis¬ 
lature exercises its powers. 

It must be remembered that constitutional governments 
are relatively new. In origin their powers were sometimes 
elaborately circumscribed to prevent despotism. Experi¬ 
ence has proved that the theoretical limitation of gcntem- 
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mental powers is neither the sole nor the chie£ guarantee 
of individual liberty. Naturally enough constitutional 
government, coming after centuries of despotism 
Modem and after bitter struggles with despotism and 
tutional class privilege, guarded itself as carefully as 
Government possible, but these guarantees have sometimes 
been broken to serve the very ends for which they 
were established, and countries with no elaborate guarantees 
have possessed as much freedom as others. 1 hus in the- 
United States there is no more freedom than in the United! 
Kingdom. The key to British liberty is not a constitution 
or the separation of powers, but the rule of law, whereby 1 
every citizen of the country, of whatever degree, is amenable 
to the same process of law as his neighbour. On the con¬ 
tinent of Europe, on the other hand, there is the system of 
administrative law, by which officials are subject not to 
ordinary law courts, but to special administrative courts.. 
Reference will be made to this later. * 


6. PARTICULAR RIGHTS 


In modern civilized governments there is a tendency to- 
regard certain rights as fundamental. There is much 
difference of opinion among thinkers concerning 
the extent of those rights, and considerable 
Rights* ** variation among governments as to the method 
of their guarantee. Taking a general survey of 
both political thought and practice, we may sum up these 
rjghts thus:— 


1. Right of life and liberty. 

2. Right of property. 

3. .Right of contract. 

4. Right of free speech, reputation-, discussion and 

public meeting. 

5. Right of worship and conscience. 

6. * Right of association. 

7. Right of family life. 

A detailed analysis of each of these is impossible here. 
On each, however, a few words must be given. 

1, Right of life } or as it is frequently called the Right 
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*of life and liberty . As we have seen, rights arise from the 
nature of man in sqpiety. Obviously all rights 
Life*and depend on life, for without life man can exercise 

Liberty no rights at a H* Fundamental among rights, 
therefore, is the right to life. This right in¬ 
cludes not only the right to live but the right to defend 
.one’s self against attack. Every state, however primitive 
its organization, provides for personal safety. In £arly 
societies the power to avenge or punish was in the hands of 
blood relations ; this led to what is known as blood-feuds. 
In modern highly organized communities the right to life is 
safeguarded by the law, and by the government through 
.the police and courts. 

Murder is heavily punished, though the notions of punish¬ 
ment vary from state to state. The idea of capital punish- 
. ment, i.e., a life for a life, originates partly from 

Punishment *h e human desire for revenge and partly from 
the necessity of ridding society of one who is 
dangerous to it. Modern ideas of punishment tend towards 
the recognition of the right to life. Instead of a murderer 
t being hanged, modern penal law tends to iegard him as one 
who must be removed from society for some time, in order 
that he may reform and ultimately resume his place in 
society to contribute towards the welfare of society like all 
well-behaved citizens. 

The right to life, based as it is in the common welfare of 
society, not only necessitates the prevention of murder, but 
s . ., demands the punishment of those who try to 

* UICI * commit suicide. From the point of view of the 
general welfare, every life is valuable, and to murder 
another or murder onesell means the elimination oi an in¬ 
dividuality which has duties as well as lights. One cannot 
claim security to one’s person from encroachment by others 
if one is allowed to kill oneself by one’s own free act. 
Suicide, therefore, is an injury to society, and those who 
attempt it are punished. 


The right to life also involves the right to self-defence. 
For self-preservation force may rightly be used even if that 

Self def nc * orce ma y kill others. Force of this kind may 
. e - e ence on j y use( j as an extreme measure where no 

other means will suffice. In English law the only justifica¬ 
tion for the use of extreme force is self-defence, which does 
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not imply the right of attacking. The interpretation of 
what measure of force it is necessary to exercise for self- 
defence remains with the courts, which are guided in their 
judgments by the right to defend one’s life on the one hand, 
and the existence of private blood-feuds on the other. 

The right to life involves also the right to a certain 
amount of personal freedom—suchas freedom of movement, 
• the right to the exercise of one’s faculties and 
Freedom d eterm nn n e the general conditions of one’s 
life. Mere life without movement would be 
meaningless and without the exercise of the human faculties 
it would not rise above the level of that of animals. The 
right to freedom arises from the fact that there is a society 
to the general good of which each individual can contribute 
something and have a conception of what that good is. Thus 
slavery is universally condemned because the good of society 
demands that each man must be able to determine the con¬ 
ditions of his own life. In cases where such determination 
is not possible, e.g., idiots or lunatics, the right to life is 
still respected on the ground that either the individual is 
curable and capable of later self-determination or that the 
very fact of their continued existence performs a social 
function, by calling forth family or philanthropic feelings. 

But the right to life and liberty, though fundamental, 
is not absolute. Thus in war the individual life is sacrificed. 

Many wars, it is true, have sacrificed individual 
Thi* Right jif e b ecaus e of the personal vanity of rulers ; the 
Absolute right to life was thus infringed. But wars such 
as the Great War, 1914-18, where two moral 
ideals were at stake, involve the sacrifice of life as a condi¬ 
tion of the realization of that ideal. Green, the great modern 
English ethical and political philosopher, condemns all wars 
on the ground that they are emblems of human imperfec¬ 
tion. War is only necessary because states do not really 
fulfil their functions as such in maintaining rights among 
individuals. Armies are due to the fact that states do not 
live up to their purpose, therefore no state is absolutely 
justified in traversing the right to life, though in particular 
instances states may be justified in going to war because of 
the good which may result. The right to lifer or liberty, 
again, may be suspended where the laws are broken. As 
laws, properly understood, exist to maintain a system of 
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rights, obviously if they are broken, action must be taken 
to preserve the system. Both life and liberty therefore- 
depend on obedience to the laws. Thus in the case of 
murder or treasbn, the murderer or traitor may be deprived 
of his life, and in the case of stealing and violence the 
offender must be restrained. On the other hand, if the right 
to life and liberty is to mean anything, there must be safe¬ 
guards against arbitrary action on the part of the govern¬ 
ment. In France fcefoie the Revolution there was a system 
known as lettres de cachet , by which the administration was 
able without judicial process summarily to deprive any in¬ 
dividual of his liberty. These lettres de cachet were issued, 
under the privy seal ( cachet) and the individual had no 
legal process to secure either redress or freedom. 

In the English system the maximum amount of individual 
liberty is secured in a very simple way. There is in England 
no definite constitutional guarantee of liberty, 
J“? Ti< * u . Al such as is given in some modern written consti- 
England' 11 tutions. In England personal liberty is 
guaranteed simply by the courts of law. The* 
existence of constitutional declarations of the liberty of the 
individual are of no avail without machinery to guarantee it. 
In England the right of personal freedom means the 
right not to be imprisoned, arrested or coerced in any 
manner which is not justified by the law. Physical restraint 
in England is wrong, unless the individual is accused of an 
offence and is to be brought to trial in the courts, or when,, 
after trial, he is convicted and has to be punished. The two* 
ways in which this principle is upheld are— 


1. Redress for arrest, and 

2. The Habeas Corpus Acts. 


1. Redress for arrest means that a person who has been: 

wrongly arrested can either have the wrong-doer punished,, 
or exact damages in proportion to his injuries. Such action 
may be taken against any person in the realm, official or 
non-official. • 

2. The Habeas Corpus Acts. A Habeas Corpus writ is 
an order issued by the courts calling upon a person, by 
whom a prisoner is alleged to be kept in restraint, to pro¬ 
duce the prisoner (or produce his body —the English equivalent 
of the Latin habeas corpus) before the court, and explain 
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why the prisoner Is kept under restraint, in order that his 
case may be dealt with by the court. The prisoner may 
then be set free or brought to proper trial. By this meansi 
the individual is shved from any arbitrary act on the part 
of the executive government, or, in other words, the exe¬ 
cutive government must act strictly according to the law, 
otherwise the courts will interfere, on the application either 
of the prisoner or of some person acting on his behalf. 

The rule of law in England thus secures the minimum 
amount of personal restraint. In times of emergency, such 
as wars or threatened revolution, special mea- 
o?L« lv* sures may have to be taken for the safety of the 

** state—such as the Defence of the Realm Act 

during the Great War. In such cases for public reasons it 
‘is necessary to give the executive more arbitrary powers ; 
but in times of peace the rule of law is paramount. 

2. Right to Property .—The right to property has an 
ethical basis, and the political safeguards of property are 
really expressions of the ethical end. The 
The Right ethical basis of property is that property is 
® rty essential for the realization of the moral end of 

man. The word property comes originally from 
the Latin word proprius , which means own or peculiar, and 
proprie(as t a peculiar or essential quality, arising from that 
ownership. The ethical quality of property is that it is 
essential in some form to the existence of man. 

The many controversial questions regarding the origin, 
distribution and ownership of property cannot be discussed 
here. The question of individual as against public owner¬ 
ship will be discussed in a later chapter. The ideas on pro¬ 
perty change from age to age, and with the change of ideas 
there goes change in laws. At present the laws of all states 
give definite guarantees to private property, but the view 
as to what may be private property varies from place to 
place. While private property in land, rivers, moors, and 
such like is respected in some countries, in others the ten¬ 
dency fs to regard such as public property. However much 
the views may vary, it may safely be said that there is a 
certain amount of private property which, whatever may be 
the type of state, will be guaranteed—such as houses, 
clothes, cooking materials, food, and books. 

Property, like liberty, contains no absolute right in itself. 

10 
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At any time the claims of the state may be so paramount, 
e.g., in a great war—that the usual property 

lute Right r te h ts may be temporarily suspended. So it is 
" also with confiscation of property. Property 

may be confiscated either as a punishment or for reasons 
of state. The whole question of taxation is also connected 
with property. It depends on the particular views prevail¬ 
ing in a community at any period whether any given type 
of property shall be taxed, or taxed more heavily than any 
other type. Thus speculation in buying and selling land' 
near rising towns may be checked by a tax on unearned in¬ 
crement, or increase in values caused not by the investor’s 
exertions but by the growth of the community. “ Vested ” 
interests, again, are often said to confer certain property 
rights on individuals. Vested interests arise from length of 
tenure, and it is held that the individual has a “ right ” to 
expect the continuance of the conditions under which he 
bought or developed his property. Such an idea rests on 
■a wrong idea of the state. The state cannot allow any in¬ 
terests to continue if these interests defeat the object of 
the state’s existence. No government can bind its succes¬ 
sors for ever to a certain line of action. The change of cir¬ 
cumstances in time may completely alter the meaning of a 
certain type of property or investment. The common welfare, 
not individual interests, is the main concern of the state. 

3. The Right of Contract .—The right of contract is really 
a phase of the more general right of property. If one has 
certain rights of property, then reasonably 
ofCon' gllt enough one may have rights to dispose of or use 
tract” 1 " that property as one desires. The phrase “ free¬ 
dom of contract,” however, like the right of 
property, is variously interpreted by governments. Thus in 
America the constitution prohibits interference With con¬ 
tracts by the states, but in Britain there is a tendency to 
interfere with the so-called freedom of contract. The 
doctrine of laissez-faire demands that no restrictions, or as 
few restrictions as possible, shall be placed 6n the 
“natural” movements in commerce and in industry, but 
though that doctrine prevailed for many years, experience 
showed that many interferences were necessary in the free¬ 
dom of contract. Thus there are Factory Acts, Employers* 
Liability Acts, Insurance Acts, etc. 
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A contract is a transaction in which two or more persons, 
. or bodies of persons, freely impose certain obligations upon 
each other to act in a certain way with regard 
Contract ° f to som ® definite object. A simple kind of con- 
° r tract is the buying and selling of an article. Once 
the article is bought or sold, the contract ends. The ordi¬ 
nary type of contract, however, is more complex. It places 
two "parties under certain obligations for the future : it is 
an act of will which imposes a certain restraint on each 
party for the future, and it might reasonably be supposed 
ithat each party could break the contract at will. Onfcef a 
•contract is made the parties can annul it only if both parties 
agree. One party cannot break it if the other does not wish 
to. The basis of contract is really truth and honesty. If 
one party fails to keep his word then he deceives the other 
party and may cause him material loss, which is equivalent 
to the theft of his goods. 

Contract is an essential basis of society. In primitive 
forms of social organization contract is of a simple kind; 
. whereas in modern society, where there is much 

o?Sontract differentiation of functions, contract is the baste 
of business and of social organisation. Where 
there is no security of contract there can be no business 
more than mere barter. Contract, therefore, may be said to 
be essential to the progress of civilization, and if the state 
is to fulfil its function, it must have the support of the state. 

The state must maintain and adjust the rights and obli¬ 
gations arising out of contracts, but certain contracts can- 
not be recognized by the state. Contracts made 
and StatC * or purposes, immoral contracts, or con- 

•Contracts tracts endangering the safety of the state are 
necessarily invalid. The state could not 
support *a contract made to deal in slaves, or a 
contract involving bribes. Gaming and betting contracts 
are ranked in most countries in the same class. The state 
can support contracts only which are consistent with the 
end for which the state exists. 


4. Right to Free Speech .—This right arises from the nature 
*" of man, for speech is necessary for social union. 
SiSeSpeech This so-called right of free speech is much 


misunderstood. It does not mean the right to 


say anything one likes where one likes ; it simply means 
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the right to speak (and write) so far as is consistent with 
the general well-being. As the general well-being is in¬ 
extricably connected with the state, freedom of speech must ‘ 
be limited by considerations of the stability of the state- 
Thus a speaker or writer may give his views on the policy 
of government, but he must not stir up violence or revolu¬ 
tion. Truth alone is no index for freedom of speech. Thus 
a citizen may wish to tell the evil character of a neighbour 
or # enemy to the public, but unless the speaker can prove 
that his remarks were made in the public interest, however 
true the remarks may be, he will be punished under the law 
of libel. 

The right of free speech is thus limited by the right of 
reputation. In social life an individual’s good name 
is of the utmost value to him, not only because 
f °f t * ie norina l human sense of honour but in his 
Reputation business and political relations. If an individual 
insults another individual, and is insulted, the 
injury to the attacker’s feelings must be taken into account. 
Where such an insult is private, i.e., takes place between 
two individuals, it may lead to blows or assault, and the 
law courts. Where it is public, it is subject to the law of 
libel. 

President Woolsey gives the following six principles which 
cover the various phases of the right of reputation:— 

“ Here then we have the rights of speech and the state- 
ment of truth on the one hand, personal feelings and reputa¬ 
tion on the other. The principles reconciling the 
President two rights seem to be these : (1) To tell the 
Wooisey • truth, to disclose the truth when the character 
Principles °f a man ought to be known, to do this publicly 
when he is talked of for a public office, may be 
entirely justifiable. (2) To put the principles or conduct of 
a person in a ridiculous light by word or caricature, when' 
he is thus before the public, is equally defensible. (3) It 
is reasonable, therefore, that the truth in a statement, even 
if uncalled for, should take off something of its Hbellous 
character, unless especial malice in bringing to light that 
which was not known, and was not necessary to be made 
public for the purposes of truth, can be alleged in the case. 
(4) In all cases, then, the malice and the causelessness of 
the injury to a man’s name are important considerations* 
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nor can party any more than petty professional or other 
jealousies, excuse libels. (5) Ridicule, equally with sober 
statements, may violate rights, when it is malicious or cause¬ 
less, whether there is reason for it or not. (6) The revela¬ 
tion of former faults or misdeeds (without good cause), of 
persons who have long led an upright life, is a wrong 
-demanding redress.” 

The modern use of the phrases “freedom of thought” 
and “freedom of speech” comes from the times of fce 
French Revolution. Originally the ideas came 
Freedom of from England. In the Declaration of the Rights 
S*Modern C ’°^ Man it down that the “ free communi- 

States cation of thoughts and opinions is one of the 
most precious rights of man ; each citizen there- 
iore should be able to speak, write, and print freely, subject 
to the responsibility for breaking this liberty incases deter¬ 
mined by the law. The constitution guarantees as a natural 
and civil right 1o each man to speak, write, print and pub¬ 
lish his thoughts without these writings being submitted 
to any censorship before publication.” The Belgian con¬ 
stitution lays down similar principles, particularly regard¬ 
ing the freedom of the press. In England no constitutional 
provisions such as these exist. English law recognizes no 
principle of the freedom of discussion. The only security 
for freedom of speech in England is that no one shall be 
punished except for statements spoken or published which 
definitely break the existing law. The position is given in 
these words in Odgers's work on libel and slander : 

“ Our present law permits any one to say, write, and 
publish what he pleases; but if he make a bad use of this 
liberty, he must be punished. If he unjustly attack an‘ in¬ 
dividual. the person defamed may sue for damages , if, 
>on the other hand, the words be written or printed, or if 
'treason or immorality be thereby inculcated, the offender 
■can be tried for the misdemeanour either by information or 
•indictment.” 

In England there is thus no theoretical treedom of speech 
»or freedom of the press; the only freedom that exists is 
... . freedom within the law. If anyone libels 

e another, he may be convicted under the law of 

libel. The same is true with regard to libels on govern- 
iment. “Every person,” says the well-known English 
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writer, Dr. Dicey, “ commits a misdemeanour who- pub*- 
lishes (verbally or otherwise) any words or any document 
with a seditious intention.’' And again, to quote the same 
authority, a “ seditious intention” meads “’an intention to 
bring into hatred or contempt or to excite disaffection against 
the king or the government and constitution of the 
United Kingdom as by law established, or either House of 
Parliament, or the administration of justice, or to efccite* 
Bi^tish subjects to attempt otherwise than by lawful means- 
the alteration of any matter in Church or State by law' 
established, or to promote feelings of ill-will and hostility.' 
between different classes.” 

The law only recognizes as legitimate the publication of 
statements which may show the government to have been 
misled, or to have committed errors, or statements which 
point out defects in the existing system which can be- 
remedied by legal means. In other words, the law 
sanctions only criticism which is bmia fide, and intended to 
bring about reform in a legal way. 

The same general position holds with regard to discus-, 
sion on religious and moral questions, which are governed. 
Blu h W the same laws and the law of blasphemy. All 
p emy cases ar j s j n g under these laws are judged by the 
ordinary procedure of a judge and jury, so that the parti¬ 
cular amount of immorality or religious danger in an act 
under judgment will be adjudged largely according to the* 
current ideas of their danger to the public life of the 
country. 

The freedom of (he press in England, though not 
guaranteed by any constitutional maxim, is guaranteed by 
the rule of law. No license is necessary for a 

the Presspublication: the persons responsible may be 
rem punished, not for publishing, but for publishing 

anything which breaks the law. The same principle makes 
it unnecessary to give caution money or a deposit before 
publication. As Dicey says, in England men are to be in* 
terfered with or punished, not because they may or will 
break the law, but because they have committed some 
definite assignable legal offence. Except in the case of plays 
(a survival of the old licensing system) no license to print 
or publish is necessary either for books or newspapers, and 
most newspapers in England are definitely political. Nqi; 
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has government or anyone else the right to seize or destroy 
the stock of a publisher because it may contain what in the 
opinion of government is seditious matter; nor can govern¬ 
ment supervise th& editing or printing of a paper. 

Press offences are tried in the ordinary courts by a judge 
and jury. With the jury, as in all cases of libel, lies the 
decision as to whether the press exceeds the law or not. 
It i3 to be noted that in France not only is there a large 
body of special press law, but that certain press ofifences^re 
tried by special tribunals. In France the idea has for cen¬ 
turies prevailed that it is not merely the concern of the 
government to punish breakers of press law, but it is also 
their dujty to guide opinion in the proper channels. In 
England, before 1695, there were numerous restrictions on 
the press and printing, including the monopoly of the 
Stationery Company, the Licensing Acts, which lapsed in 
1695, and the special tribunal known as the Star Chamber, 
which with its other functions also controlled printing 
presses. Since 1695 the theory has prevailed that govern¬ 
ment has nothing to do with the moulding of opinion: its 
main concern is to see that the law is observed. 9 

Another right, the right to Public Meeting, which is part 
of the right of free speech, is governed in England by the 


Public 

Meeting 


same principles. Any one in England can meet 
and discuss any question in any way provided 
the meeting obeys the law. If what is said be 


libellous, the law of libel will come into operation; if 


blasphemous, the law of blasphemy ; if the object of the 
meeting is unlawful, the meeting is unlawful assembly. If 


a breach of the peace is likely to be committed or is com¬ 
mitted, the meeting is unlawful and those responsible 
are liable to be punished. 

5. 'the Right of Worship and Conscience .—The right to 
one's religious faith is not universally admitted. In some 
states only a certain type of religious faith. 


The 

Right oT 
Worship 
end 

Conscience 


is permitted; in others there is general tolera¬ 
tion. Modern history teems with instances of 
wars on religious grounds, either because of 
a fundamental difference in religion or 


because of quarrels between sects of the same 
religion. In the modern world the tendency is towards 
toleration in all religions within certain limits. Thus in the 
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United Kingdom, though there are state churches, dissent¬ 
ing churches are allowed to practise their faiths freely. 
During the nineteenth century the chief political disabilities 
were removed from Roman Catholic Christians and Jews. 
Only in a very few instances do civil or political disabilities 
exist. In newer countries, including the British self-govern¬ 
ing dominions, there is no state church. Complete tojera- 
tion is allowed to all religious faiths or sects. In India 
th§ government is neutral regarding religious matters. 

Since the Reformation the church and state have gradu¬ 
ally drawn apart; the church has given up its previous 
temporal powers and confined itself to spiritual 
State 0 * 1 ***** matters - 1° certain states a species of auto¬ 
cratic rule still prevails, e.g., in Islamic states ; 
but even in Mohammedanism the modern trend towards 
universal toleration is making itself felt. Modern opinion 
leaves matters of heresy to the church, and only if the 
church exceeded what the common consciousness regarded 
as just or reasonable would any action of government be 
likely. 

General^ speaking, the right to one’s faith is limited by 
two things. First, where the worship involves immorality, 
the power of the state may intervene. An 
of*Ri a |it n exam Pl e i s the system of worship of the Thugs, 
of Worship Secondly, where the religious authorities so act 
as to endanger the state, the state must then 
safeguard its own existence. A religious body, for example, 
to further its faith might try to raise civil war or invite a 
foreign power to help. it. In such a case the state would 
have to intervene to save itself. 

It is difficult to say that in any state there is a right to 
worship as such. People as a rule may hold what opinions 
they choose provided illegal acts do not flow from these 
opinions. Thus in England though there exist the law of 
blasphemy and laws to uphold the Christian religion, the 
laws are operative only in cases where they are blatantly 
set at defiance. 

Regarding the general rights of conscience it is often held 
that conscience, being the chief possession of man, is in¬ 
violable. In a sense it is inviolable. The state through 
government can compel a man to do which his conscience 
tells him is wrong, but the state thereby does not affect the 
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conscience. The conscience as the inner unspoken voice 
can preserve itself in spite of the state or 
Right of government, but what it cannot do is to 

onscience prevent the state acting towards the possessor 
of the conscience in any way the state thinks fit. 
Thus, though the state cannot make a man’s conscience say 
that 9 which it thinks wrong is right, it can imprison him, 
or force him to act or not to act in a certain way. In this 
way the conscience of the individual must conform to the 
law of the state. Legally speaking, the state, not the in¬ 
dividual, is the judge of conscience-rights. No man can be 
allowed on grounds of conscience to stand outside the law 
of the state, for, in the first place, the state is based on the 
intelligences of the community for the common good, and 
the existence of rights of conscience apart from the state 
would defeat the object of the state ; and, secondly, the 
admission of rights of conscience against the law of the 
state would, in this imperfect world, open the way for the 
exercise of dishonest rights of conscience. The state, there¬ 
fore, through government, must be the arbiter of rights of 
conscience, and as such be able to compel all individuals, 
whatever their consciences, to act according to the law. The 
state may on grounds of expediency, as with conscientious 
objectors to conscription, permit certain latitude, but it can 
never affect the innermost conscience. It cannot compel a 
man to believe that what is bad is good, but it must control 
his outward actions. 

6. The Right of Association .—In modern highly developed 
society individuals enter into relationships for many 
purposes. They form unions, clubs, societies or 
The Right associations for political, commercial, philan- 
Aasociation thropic, educational and other purposes. Some¬ 
times these associations are temporary, with only 
a slight organization : sometimes they are permanent, with 
a very elaborate organization. The increasing inter-com¬ 
munication between the various political communities of the 
•woild has led to many associations which go beyond the 
limits of any one state. Some of the organizations extend 
-over many states, that is, they are international. 

The right of association in a general form is one of the 
•elemental rights of man as a social being. The state itself 
depends on association; but the state as the supreme 
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association or unity, must preserve itself among other 
The State associations. It may happen in the future that 
end other associations which extend beyond the frontiers 
Association! 0 f an y one state may lead to* the disappearance 
of individual states and the formation of a single world 
state; but so long as there are individual states, and so 
long as these are necessary conditions for the moral develop¬ 
ment of mankind, so long must the individual states pre¬ 
serve their identity. Already thinkers are putting forward 
the claims of associations against the state; but so long 
as the state continues so long must associations be within 
and under the state. 

The right of associaton must, therefore, be limited by 
the necessities of the state. As a rule, associations live 
under the protection of the state, but sometimes 
they may become so powerful as to endanger the 

a state. Thus trade unions must be limited in 

such a way as to prevent them paralysing the moral life of a 
nation. The East India Company, originally a trading com¬ 
pany, became such a powerful political body that it had to 
be transformed from a trading company into the Government 
of India. Secret political societies which aim at the sub¬ 
version of government by unlawful means must also be 
suppressed. The same is true of all similar societies, 
whether secret or public, but secret societies are a particular 
danger as they usually favour revolutionary and illegal 
methods. 

Generally speaking, all associations which prevent free 
moral development* in a people are wrong, but their moral 
badness becomes a matter of state only when they endanger 
the state or openly contravene the end for which the state 
exists. 

7. Right of Family Life .—The rights of the family rest 
on similar grounds to the rights of property. The family 
life represents an effort to make real what 
Rights of th e individual conceives as necessary for hi§ own 
ara y good. The family state is a condition of the 
good life, but whereas in property the right is exercised over 
a thing, in the family state it is exercised over a person 
or persons, which implies that the individual exercising 
family rights must recognize that the good of others is 
permanently and indefeasibly bound up with his own good. 1 
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Family 

Rights 


Many rights are included in the general name rights of 
family. There are the rights of marriage ; the rights against 
others in the purity of the marriage relation; 
the rigl&s over children ; the rights of children ; 
and the right of inheritance. The family 
is one of the essential elements in human 
existence, and the relation of the state to it is determined 
by tfie fact that the rights arising out of it must be main¬ 
tained and co-ordinated. The types of family life differ 
from one country to another, but some features- are general. 
The whole question of the relation of the state t& the family 
is a mixture of the legal and moral, and in many particulars' 
these two aspects are not in agreement in every country. 

Marriage itself is a contract in perpetuity. The state can 
recognize no temporary marriage. The state, however, may 
recognize the invalidity of marriage where 
Common impediments exist which defeat the moral end 
Family 1 * marriage. The state, too, for various 

Rights reasons, may prevent marriage between very 
near relations. In most modern states poly-- 
gamy is forbidden. The marriage relation implies the 
mutual surrender of personalities by the husband and wife. 
In other words, there is in marriage a reciprocal recognition- 
of rights, which implies monogamy. Polygamy not only 
excludes many men from the married state, but it does not 
preserve a real reciprocity of rights between husband, wife* 
and children. The husband in a polygamous marriage is* 
like a master over slaves. The wife is not the head of the? 
household save for the time she happens to be favourite, 
and she is also required to exercise a self-control which the 
husband does not exercise on himself. Then, again, the 
claims of children on their parents can be satisfied only by 
the joint responsibility of the parents, which is impossible in 


a polygamous system. 

The state recognizes certain rights and obligations on the 
part^of,husband and wife. The husband is the head of the 
family, its protector and supporter. The law forces him to 
support his family. The husband and wife, too, are bound 
to be faithful to each other. The law grants divorce in cases 
of infidelity, though it may be for the good of the family 
for the offence of infidelity to be condoned. The state as a 
rule recognizes the claims of the husband or wife against 


W 
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'other individuals, and may grant damages in case of the 
infringement of the right of fidelity. 

The tendency in the modem world is towards legal 
■equality of men and women in these matters, though up to 
r the present the law distinctly has favoured the man. 

The right of the parent in respect to the children is 
mainly a duty, viz., to support the children. The parents 
are the guardians of the children, and the child has no 
legal position till it passes out of the state of minority. 
The laws of the various states of the world recognize a fixed 
age of majority, an age which varies from state to state. 
■States also recognize the duty of the parent to support the 
•child, though the duty of the child to suppoit the parent in 
old age is usually regarded as a moral, not a legal duty. 

In conclusion, it will be noted that these particular lights 
are all relative. Not one of them is absolute. They exist 
in the state, which is the condition of their exercise, and 
not one of them in itself can be supported against the 
paramount claims of the state. 


7. POLITICAL LIBERTY 


Political liberty, in its modern meaning, is piactically 
synonymous with democracy. Democracy is of two kinds— 
direct democracy, in which every citizen has a 
iSliticaf °* ^“" ect share in the management of government, 
Liberty and indirect democracy, in which the citizens 
elect representatives to carry on the work of 
government. The former type is possible only in very small 
states where all the citizens can meet together and express 
'their opinions ; the latter is necessary in our large modern 
states, where it is physically impossible for the citizens to 
meet together. In some countries attempts have been made 
by means of the initiative , which enables the citizens to 
compel the legislature to pass a certain type of law,, and 
the referendum , by which a proposed law is submitted to 
popular vote, to eliminate representation, but as yet these 
have not found general favour. 

Underlying democracy is the idea that each citizen should 
be able to express his views on the affairs of government 
which concern him or his country. The method by which 
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the citizens express their views is by voting, but not every-- 
one is allowed to vote even in the most advanced demo¬ 
cracies. Both reason and experience show that 
. certain* classes of people must be excluded— 
Democracy such as aliens, whose loyalty is due to another 
state, lunatics,and children, both of whom cannot 
comprehend the issues to be voted on. The tendency of 
denfocracy in the modern world is to broaden its basis to. 
include all adults, male and female, so that every one may 
have a say in government. Democracy, however, was not 
always so broad: the Greek democracy, for example, \yas a 
democracy only for citizens who were rich and leisured, 
whereas the slaves, the working classes of modern demo-- 
cracy, were omitted altogether. 

For various reasons certain classes are sometimes exclud*- 
ed in modern democracies. Sometimes those who do not 
pay a minimum amount of taxes are excluded ; sometimes 
illiterate people are excluded ; sometimes certain classes of 
government servants are excluded. The varying principles 
and practice of governments are examined in more detail in 
the section on the Electorate. 

In technical language, the chief difficulty of democracy is 
to find an organization which affords the greatest possible 
fusion between legal and political sovereignty. 
Jk® . f On the one side it is necessary to avoid the 
Democracy tyranny of the legislature; on the other, it is 
necessary to give as free play as possible to the- 
minds of the people. For the avoidance of tyranny there 
are the guarantees of a constitution, and the division of- 
powers between legislative, executive and judiciary in such 
a way that one checks the other. For the testing of the 
popular will there are elections, which should be as frequent 
as is consistent with the national peace of mind, for frequent 
elections are very disturbing where, as in the modern world, 
they are managed on a party basis. The initiative, 
referendum, and recall, are other instruments for giving full 
play to the popular will. The press is also important in 
this respect. Local self-government, whereby municipalities 
and other local areas manage their own affairs, is another 
important element ip. modern political liberty. 

The modern world is either democratic or rapidly moving* 
towards democracy. One of the chief dangers of democracy 
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-is that it may go to extremes, or become mob rule. That 
the dividing line between political liberty and anarchy. Which 
means lack of rule, and, as a result, social and 
Democrat poetical chaos, is not very 1 definite is shown 
a 7 by the historical examples of the French 
Revolution and, recently, of Russia. In these countries the 
desire to have a share in political affairs overcame the 
.ability to govern on the part of those who brought about 
the change from monarchical to popular government. The 
result in each case was a despotism marked by terror which 
no individual despot would have dared to perpetrate. The 
theory of democracy is that all are equal before the law, but 
in practice democracy has often gone to the extreme of mob 
rule which has resulted in the wholesale execution of all 
opposed to it, giving them neither a voice in government 
nor equality before the law. 

Political liberty, therefore, must not be regarded as some¬ 
thing to be attained as an end in itself. It is to be attained 
for the higher moral end of the perfection of 
Political humanity, and as such its course must be marked 
a*M^an«° n * y ky the gradual enlightenment of the citizens. 
toward! The greatest danger of democracy is that the 
an End voice of the people may be unenlightened. Hence 
the same argument that applies to lunatics and 
children applies to the unenlightened, that, not being able 
to understand the issues at stake, they should not be allow¬ 
ed to influence the course of government. 


8.* NATIONAL LIBERTY 


National liberty is synonymous with autonomy or in¬ 
dependence, It means that the community concerned is 
sovereign. Many of the greatest wars in the 
Meaning of wor jd have been fought for national liberty. 
Liberty National liberty also involves the right to choose 
in which nation a people wishes to be^ incor¬ 
porated, e.g., the case of Alsace-Lorraine in France/ This 
is the now well-known principle of self-determination. 


The various questions connected with the rights of nation* 
alities also come under this heading. These have been 
.discussed already in connexion with nationality. 

In the British Empire there are various grades of 



LIBERTY 


159 


national liberty among the many dependencies. In all 
matters of every-day life British dependencies 
National are self-governing. Some of them, the so-called 
Self-governing Dominions (Canada, Australia, 
British New Zealand, and South Africa) are, in most 
Empire respects almost independent. In India, the 
Government of India is gradually assuming a 
simitar position, and we are approaching the Dominion 
status. Some dependencies are held for military or naval 
reasons (such as Gibraltar) and these are ruled by the autho¬ 
rities concerned. The chief matters in which the Imperial 
Government preserves its powers are foreign affairs 
and matters of war and peace, but in these all recent 
developments point to the dependencies being taken into 
•council. As long as the Imperial Government is res¬ 
ponsible for the defence of the dependencies, it must have 
power to defend them, but the recent war has shown 
co-operation in defence and now we may expect co-operation 
in power. 



CHAPTER VIII 


LAW 


1. DEFINITION 


The word law comes from an old Teutonic root lag % which 
means something which lies fixed or evenly. In the English 
language the word is used to denote that which 
General j s un if orni> i n physical science, for example, we 

of*Law* speak of the laws of motion, where the word 
means a definite sequence of cause and effect; 
and in Political Science we use the term to mean a body of 
rules to guide human action. Every citizen is familiar with 
laws of various kinds, and with lawyers and judges, who 
interpret or apply them. In Political Science, however, we 
are not concerned with the various laws and interpretations 
of laws, knowledge of which is necessary for the training o£ 
a lawyer. We are concerned only with the general principles 
of law so far as an understanding of them is necessary for 
a proper conception of the nature of the state. The detailed 
study of the principles of law belongs to the science of 
Jurisprudence. 

Laws, no matter in what form they may be expressed, 
are, according to Austin, in the last resort reducible to com* 
mands set by the person or body of persons who 
of Law° n are * n * act s ° vere i& n any independent political 
society. To this Austinian definition of law 
Sir Henry Maine takes the objection, that it is too narrow, 
that It does not cover all those cases of usage in which not 
the direct command but the dictates of customary procedure 
have sway. To meet Maine’s criticism Dr. Woodrow Wilson 
presents a conception of law which does not identify it with 
a definite command ; he endeavours to include in it those 
customary usages which have come to have binding force. 
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“ Law/’ he says, “ is that portion of the established thought 
and habit which has gained distinct and formal recognition 
in the shape of uniform rules backed by the authority and 
power of government.” Dr. Woodrow Wilson thus tries to 
harmonize the analytical view of law with the criticisms 
offered by Sir Henry Maine. The best definition of a law 
is that given by Professor Holland—“ A law is a general 
rule of action taking cognizance only of external acts, 
enforced by a determinate authority, which authority is 
human and among human authorities is that which is 
paramount in a political society ; or, briefly, a law is a 
general rule of external action enforced by a sovereign £oli- 
tical authority.” 

The above extract gives the essence of law. To put it 
more shortly, law is, in Dr. Woodrow Wilson's words, “ the 
will of the state concerning the civic conduct of 
^Law*** th° se under its authority.” For law two things 
® w are thus necessary, (a) the civic community, (b) 
a body of rules. No numerous body of men can live together 
for any length of time without having certain recognized 
rules of conduct. Just as the first thing necessary for the 
formation of a literary society or for the conduct of a public 
meeting is a body of guiding principles, so in a community 
there must be some definite rules. These rules need not be 
written down on paper; they may simply be the recognized 
customs of the people. Thus, in India, many of the rules 
which people observe in their daily intercourse with each 
other—such as caste rules—are not definitely written down, 
but are handed down from generation to generation in the 
form of custom. Before writing was invented, custom was 
the only source of law ; the headman, chief, priest or council 
of elders^ interpreted in cases of doubt. After the invention 
of writing these customs were written down, and, with the 
growing differentiation of functions in society, laws became 
more numerous and more complex. With the growing com¬ 
plexity o of law arose the necessity for skilled interpreters, 
viz., lawyers and judges. Not all customs were written 
down, and only those customs were law which the com¬ 
munity accepted as such. In a modern government there 
is a definite organization to make laws—the legislature— 
but it does not make all the laws. Many laws existed 
before legislatures were organized in their modern form, but 

11 
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legislatures, as the organs oE the sovereign state, implicitly 
agree to those laws which they do not actually pass, on the 
principle that what the sovereign permits.it commands. 


2. THE SOURCES OF LAW 

Professor Holland gives the following six sources of lavy: — 
(1) Custom or Usage. (2) Religion. (3) Adju¬ 
st— dication or Judicial Decision. (4) Scientific 
° w Commentaries. (5) Equity. (6) Legislation. 

The earliest kind of law was customary law. In pri¬ 
mitive types of society, where the social organization was 
simple and there was no art ot writing, disputes 

Custom were settled by the patriarch, or council of 
or sage elders, according to the prevailing customs. The 
customs were based on the general usage of the family, 
tribe or clan. This usage arose out of such needs as security 
of person and property, or the provision of the necessaries 
of life, in short, utility. 

Customary law was closely connected with religion. 
Decisions had the force of divine inspiration, and dis- 
.. . obedience to them brought to the malefactors 
e igion t k e severe penalties which early religion 
attached to all breaches of divine law. The law thus had 
the double advantage of arising out of the customs of the 
people and of receiving the support of the early types of 
religion or superstition. The promulgator of the laws 
varied from community to community ; sometimes the head¬ 
man, sometimes a council, and sometimes priests or priest- 
kings issued legal decisions. In this respect there is a 
marked distinction between the east and west. In the west 
law tended to become political : in the east, religious. 

With the growing complexity of social organization, 
custom had to be supplemented by legal decision or adju* 
dication. By the mixing of one tribe with other 
3. Haw tribes, either for trade or marriage, conflicts of 
a “ d custom arose. The custom of one tribe on one 
Operated*' 011 matter might be at variance with the custom of 
Judicial ’ another tribe on the same point. To decide such 
Precedent* conflicts, it was necessary to refer the case to 
the wisest men in the community, who thus 
became judges whose decisions were accepted not only for 
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the single case in question but for all similar cases. Such 
judges naturally became very influential persons. Knowing 
the customs better, than others, they were referred to in all 
cases of difficulty, and where the old customs were obviously 
unfitted to the case, they would decide according to common 
sense. Their decisions thus became judicial precedents. 
At first they were given orally and handed down by tradi¬ 
tion ; later they were written down and made definite. 

Custom and interpretation are characteristic not only of 
early law: they are operative in all law. Customs grow up 
and die away among men without obvious 
Custom ami reasons, and men tend to do what custom pre- 
ation PrC " scribes, and judges tend to decide according to 
what custom dictates. Though laws now are 
chiefly written laws, and although writing tends to check 
custom, judges are always affected by custom. The necessity 
ior the interpretation of law. as we have seen, created 
judges, or more generally, men skilled in law, or lawyers. 
Lawyers, like other people, are influenced by the ideas 
current in their community, and in arguing on the genetal 
principles governing individual cases they frequently must 
plead against old customary rules or old laws, and in this 
way gradually influence judicial decisions on old customary 
rules. Progress from the rigidity'of custom thus is made 
possible through adjudication by trained lawyers. 

This process is observable in practically all systems of 
law. In the most ancient systems of law, law-codes 
_ . appeared. These codes were the summary, in 

xampe* definite written form, of the customary law for 
the community. Thus there appeared the Mosaic code, the 
laws of Solon, the Roman Twelve Tables, the laws ot Manu, 
and the goran. These codes contained certain fundamental 
principles, the basis ot future legal progress, but they were 
the products of individual genius, not the expressions of any 
national legislative activity. All these codes were expanded 
in ordec to suit new needs, not by legislation but by custom 
.and adjudication or interpretation. Thus, in Rome, the 
Twelve Tables were not succeeded by any active legislation 
on the part of a legislature for several centuries. The gap 
was filled in by the Roman lawyers, who, working on the 
'basis of the Twelve Tables, twisted the old law to suit new 
•conditions. As we have seen in connexion with the ius 
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gentium , the process was helped by custom, whereby the* 
Roman praetor issued edicts based on the common customs 
of mankind to cover cases on which the existing positive law 
had no bearing. The praetor, it is true, could not legally 
bind his successors by his rulings but in practice his- 
successors followed him. His edicts thus became laws. 

In Hindu law a similar process is observable. The most 
influential basis of Hindu law is the code of Manu> which is 
partly religious, partly legal. There are, of 
In Hindu course, other codes, and though they belong to 
w an early type of society in spirit, these codes are 

comparatively modern in form. The code of Manu recogniz¬ 
ed the influence of custom, and in this way opened the way 
to legal progress. “The king,” Manu says, “ who knows 
the revealed law must enquiie into the . . . rules of certain- 
families and establish their particular law.” The recogni¬ 
tion by the Hindus of the power of custom led to the creation 
of a class of interpreters, who, like the law itself, were partly 
priestly, partly legal, viz., the Brahmins. The Brahmins, 
adding learning to their hereditary position as the chief 
caste, were able, by writing commentaries, to add new inter¬ 
pretations to old rules in order to suit the newer conditions 
of society. With the advent of British rule the process was 
continued. The power of interpretation and custom are 
still recognized, and Hindu law progresses not only by legis¬ 
lative enactment, but by interpretation or judicial decision. 

Mohammedan law is based on the Koran, which, though 
more mudern than the Hindu codes, rests on divine 
authority. *The Koran aims at a comprehensive 
In Modem regulation of the ordinary affairs of life, and as* 
w such has not been expanded so much as the' 

Hindu codes by either interpretation or custom. Jts basis 
is largely the old Arabic customs familiar to Mohammed, 
himself, Mohammedan communities have not shown much 
favour for the direct legislative processes familiar in the 
west. Their religion and law are one. In cases (e.g.» taking 
interest for money) they have altered the Koran, and in 
recent years both commentaries, such as the Hedarya, in- 
India, and direct legislation in Turkey, have made the law 
more progressive by the admission of the power of custom,, 
adjudication and direct legislation. 

A similar process is observable in the spread of Roman. 
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law in Europe* to which reference will be made presently. 

The' importance of judge-made law or precedents in 
modern English J^w is to be explained historically by the 
fact that the king used to delegate sovereign 
rlw* 1 "" powers to judges. In all early societies the 
principal function of the king or head of the 
community was the interpretation of law. Thus, in the laws 
of Manu, the king is the “ dispenser of justice,” not the 


maker of laws. The dispensing of justice was also equiva¬ 
lent to the interpretation of the will of God. In England the 
tradition of the king as the dispenser of justice still survives 
in the fictions that the Lord Chancellor exercises his powers 
as keeper of the king's conscience, and that the king presides 
in person over the court of the King's Bench. Obviously in 
a growing society the king had to delegate powers to others, 
but the delegation of powers was accompanied by the fiction 
that the judge was the representative of the king, with the 
king's power. The decision of the judge, therefore, was 
equivalent to the decision of the sovereign, and, as such, 
law. The king’s word was law, so the judge’s word was law. 

We have seen the close connection between custom and 
religion. Early laws were a mixture of customs find religion. 

Religion has importance in law not only as 
Refigion * 11 giving a concurrent Sanction to law based oil 
other principles, such as custom, but religion in 
itself is a basis of law in most communities. We have seen 
above the relations supposed to have exisred between 
natural law and divine law. Divine law, in its proper 
sense, is law looked upon as revealed through man from 
God. God is the ultimate source of divine law, though 
man must promulgate it. 

The preeks and Romans had very little idea of divine 
law a3 distinct from state Jaw. The specially inspired people 
« in Greece and Rome were not lawgivers, but 

™ Mnpe * advisers for particular occasions, such as the 
Oracle.at Delphi and the Roman augurs. Among the Jews, 
the idea of divine law was very strong. God was looked on 
as the direct ruler of the people, and as such was in direct 
touch with them. The Old Testament continually speaks of 
the direct action of God in human affairs. Christ did not 
carry on the Jewish tradition in this direction. He left 
political matters alone; bis life he occupied with spiritual 
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affairs. “ Render unto Caesar the things that are Caesar’s, 
and unto God the things that are God's ” was his principle. 
To the Christian there is a revelation, not of state-law, 
but of moral fundamentals. In India, the Hindu law is a 
revelation of God’s mind, in which religious precepts are 
combined with regulations for everyday life. The Koran 
is a direct lescendant of the old Jewish theocracy. It is the 
direct law of the Prophet, and binding in both the religious 
and civil spheies ot life. 

Divine law such as that of Manu or the Koran is a direct 
source of law insomuch as it is always acknowledged by the 
state. No state can allow divine law as an appeal against 
state law. Instead of allowing the possibility of antagonism, 
the state acknowledges these laws. Thus the Shastras and 
Koran are acknowledged (21 Geo. Ill, C. 70, section 17) to 
be the laws of the Hindus and Mohammedans in India. 
Conflict, therefore, between religious feeling and law does 
not arise. Moreover, in cases where positive law does not 
apply, judges are likely to go on the supposition that the 
sovereign authority, if it had legislated tor this particular 
case, would have accepted the religious interpretation, and 
thus religion is also a source of judge-made law. 

The next source of law is scientific commentaries. In 
courts of justice the greatest importance is attached by both 
lawyers and judges to the opinions of great legal 
4. Scientific wr jters or jurists. Thus, in England, the 
ar?e* mCn " opinions of Coke, Hale, Littleton, Blackstone, 
and Keut are held in the highest respect, and 
in India the Hedarya,*the Futwa Alumgiri, the Mitacshara, 
and the Dayabhaga. The opinions of commentators are not 
decisions ; they are only arguments : as Sir William Markby 
says, "A commentary, when it first appears, is only used as 
an argument to convince, and not as an authority which 
binds.” Arguments, however, by becoming recognized, are 
tantamount to accepted decisions. The authority of the 
commentator is established, just like a judge -made decision, 
by frequent recognition, “ so that the principles enunciated 
by him become even more authoritative than judicial deci* 
sions. Judicial decisions, however, differ from commentaries 
in that judicial decisions apply to a given case: comment¬ 
aries deal with abstract principles. The commentator, by 
collecting,comparing and logically arranging legal principles* 
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customs, decisions and laws lays down guiding principles 
for possible cases. He shows the omissions and deduces 
principles to govern them. He provides the basis for new 
law, not the new? law itself. It must be noted that legal 
commentaries must command sufficient respect among law¬ 
yers to enable them to be taken as standards. Relatively 
few commentators acquire a reputation sufficient to make 
thdm sources of law. 

Equity is also a source of law. The influence of equity 
in connection with the ius gentium we have already seen. 
S Ea ’t Equity, in the words of Sir Henry Maine, is 

tqui y “ any body of rules existing by the side of the 
original civil law, founded on distinct principles and claiming 
incidentally to supersede the civil law in virtue of a superior 
sanctity inherent in those principles.'’ Equity is simply 
equality or justice, or, in cases where the existing law does 
not properly apply, judgment according to common sense or 
fairness. Equity, as a source of law, arises from the fact 
that positive law, as the world advances, tends to become un¬ 
suitable for new conditions. To make it suitable either the 
law must be altered formally by the legislature or some 
informal method of alteration must be adopted. Equity is 
an informal method of making new law or altering old law, 
depending on intrinsic fairness or equality of treatment. 
Thus the Roman praetor, on assuming office, issued a pro¬ 
clamation telling the manner in which justice would be 
administered during his term of office. The basis of the 
proclamation was equity, based on the law of nature or 
nations. 

In England the beginning of equity legislation is to be 
traced to the custom of giving to the Lord High Chancellor 
complaints addressed to the King which weie not met by 
the existing common law. These appeals were made to the 
King’s justice or conscience and were ref erred to the “keeper 
of the King’s conscience,” or the Lord High Chancellor 
(modern Lord Chancellor), who received powers to remedy 
injustice according to equity or fair dealing, or the moral 
law. Similar functions were assumed by other courts besides 
the Lord Chancellor’s Court, or Court of Chancery, but the 
Court of Chancery is the supreme judicial organization 
for equity jurisdiction. In contrast to Rome, equity is 
enforced by a distinct set of judges. 
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The subject matter of equity belongs to the science of 
Jurisprudence. The usual classification of equitable juris¬ 
diction is into exclusive, concurrent and auxiliary. Equity 
is exclusive where it recognizes rights not'recognized by the 
common law ; it is concurrent, where the law recognizes the 
right but does not give adequate relief; and auxiliary, 
where the necessary evidence cannot be procured. 

The last and most important source of law is legislation. 
Legislation is the declared will of the sovereign state. In 
the modern world it is the chief source of law, 
tion 1 * 114 and * s ten ding to supplant the other sources. 

Custom and equity are both largely replaced by 
definite legislative acts. The codification of law tends to 
narrow down the field of judicial decision as a source of law, 
and scientific commentaries are used mainly for discussion. 
In the creation of new enactments, custom, religious opinions 
and equity all play their part; in doing so they are not so 
much direct sources of law as influences in law-making. 

The organization of modern legislatures will be dealt with 
separately. Only a few general points need be mentioned 
here. In the modern world, legislation is the work of repre¬ 
sentative assemblies. These assemblies are the organs of 
the popular will, and as such they are constantly widening 
the field of legislation. The people, realizing their power 
as legislators, or as the electors of legislators, make constant 
demands on legislative bodies to make laws of this or that 
type. All modern democratic legislatures are so over¬ 
crowded with proposed laws that the most elaborate arrange¬ 
ments have had to be made for the conduct of public business 
in order to save time. Whereas, in earlier days, the assem¬ 
blies legislated mainly in matters of public law, leaving 
private law to custom and the decisions of judicial tribunals, 
nowadays the legislatures deal with both public and private 
3a>v. The people, jealous of law not emanating from their 
elected assemblies, have thus narrowed down the sphere of 
custom and judge-made law. As we shall see later, a most 
important modern theory of liberty, the theory df the 
separation of powers, demands a clear distinction between 
the legislature, executive and judiciary. This theory, the 
basis of the organization of the government of the United 
States of America, has given to legislation a theoretical 
independence at the expense of both the judiciary and 
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executive. Fallacious in many respects though the theory 
is, it certainly has heightened the importance of modern 
legislatures as the source of law. 

3. THE VARIOUS KINDS OF LAW 

Law may be classified in various ways, according to the 
particular basis adopted by the writer. For our purposes, 
jhowever, we may divide law according to the agency 
through which it is formulated into :— 

(a) Constitutional law, of which more will be said in-the 
chapter on the Constitution. Constitutional law may be 

written or unwritten ; it may be promulgated by 

tionapLaw 1 " a k°dy specially created for the purpose, or it 
1 a w may grow up gradually without any source other 
than the customs of the people and the ordinary law-making 
body in the state. However it arises, constitutional law is 
the sum of the principles on which the government rests, 
principles which prescribe the ordinary course of govern¬ 
mental procedure and lay down the limits within which the 
powers of government can be exercised. 

(b) Statute law, the most familiar type of law made by 

the ordinary law-making bodies, e.g., by the 
i2w tfttUte King-in-Parliament in the United Kingdom, and 
by Congress m the United States. 

(i c) Ordinances, issued by the executive branch of 
government within the powers prescribed to them 
lances by the law of the state. Ordinances are not as 

* M a rule permanent, and are issued for the special 

purposes of administrative convenience. 

( d) Common law, which rests on custom, 

id) Common j s enforced by the law courts like statute 

Law - 

law. 

(e) International law, or the rules which 
determine the conduct of the general body of 
civilized states in their dealings with each 
other. 

(/) Administrative law, which prevails on the continent 
of Europe, whereby public officers are subject 
if) Adminis- to separate law and procedure from private 

^rwivo LftW «• * • « 

individuals. _ . ■ 

Professor Holland divides law according to the public or 


•(e) Inter¬ 
national 
Law 
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private character of the persons with whom legal rights are- 
concerned. A “public” person means either 
The Basis of the state, or a body or individual holding 
Private—*^ delegated authority from the state. A “private” 
Professor person means either an individual or a collec- 
Holland’s tion of individuals, who do not represent the 
Division state even for a special purpose. When both 
the persons with whom a right is connected are- 
private, the right is also private ; but where one of the 
persons is public, the right is public. Thus Jaw may be 
divided into : (a) Private law, when the right is between 
subject and subject; (6) Public law, when the right is* 
between state and subject. 

Public law Holland subdivides into : 1. Constitutional 
law. 2. Administrative law. 3. Criminal Law. 4. Criminal 
procedure. 5. The law of the stJte considered in its quasi¬ 
private personality. 6. The procedure relating to the state 
so consideied. This classification is only one among many, 
as classification depends on the basis adopted by the 
individual writer. 


Laws have also been classified into written (or statute)* 
law, and unwritten (or customary) law. In legislation, both 
the contents of the law are fixed, and legal force 
Written j s g{ ven t Q by acts 0 f the sovereign power. 

Unwritten This produces written law. All the other 
sources of law (such as adjudication, usage. 


scientific discussion, etc.), give rise to what is called un¬ 
written law. This classification is not, however, quite a 


scientific one. 


4. DEVELOPMENT OF MODERN LAW IN THE WEST 


Modern European law has two sources—Teutonic and 
Roman. The Roman conquerors carried their system of law 


The Roman 
and* Teu¬ 
tonic 
Systems 


with them wherever they went, but that system 
did not supersede the indigenous systems of the 
barbarians. Roman law was markedly clifferent 
from the Teutonic. To the Romans law was 
command of the state, issued through govern¬ 


ment officials; to the Teutons law was a matter of custom, 
each tribe or people having its own customs, and, accord¬ 
ingly, its own law. Roman law was the law of a unified 
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state, Teutonic law was the law of diverse peoples. After 
the fall of Rome, the invaders—Goths, Franks and Lombards 
—established separate governments of their own, so that the 
old unified Roman law was replaced by the particular law 
of each conquering people. Before the fall of the Empire, 
however,the Romans had established Roman law for Roman 
citizens, and the invaders allowed the Roman citizens to 
continue under their own law, very much in the same way 
as Europeans and Indians live at the present time in India. 
This continued through the various wais of conquest 
following the fall of the Roman Empire. Even the great 
Charlemagne respected the system he found. What hap¬ 
pened was that everyone kept the law of his own people, 
with the result that under one ruler there were frequently 
several systems of law—one Roman, one Gothic, one 
Frankish, and so on. 

With the advent of feudalism the basis of law changed. 
Hitherto the Jaw had been peisonal. The son came under 
f^udallam i>ame law as his father, but with feudalism 

* the basis changed from personal descent to 
territory. Instead of law being applicable to families, it 
was made applicable to a particular area. This meant that 
all people living within a stated area were under one law. 
This tendency towards centralization was helped in other 
ways. Throughout the mediaeval stiuggles Roman law had 
possessed the virtue of unity and system, which gradually 
prevailed against the multiplicity of the Teutonic customs. 
Though the Romans weie overcome their law survived, 
so much so that, with the exception of England, the law of 
every modern European country is preponderatingly Roman- 
in character. 

The chief influences in the supremacy of Roman law were,, 
first, the Latin language as the medium of intercourse 
among the higher classes, just as English is at 
Influence in present in India. Second, the Roman legal codes. 

Sr*m4 Cy ^ es P* te overthrow of Rome, the barbarian 
n kings recognized the strength of the Roman 
law, and they had codes piepared. The Breviary* 
of Alaric, Ring of the Goths in Spain, drawn up in the sixth* 
century, was an abstract of the Roman laws and imperial 
decrees for his Roman subjects. It kept alive the Roman 
legal system till the code of Justinian, the greatest 
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code of law in the world, was drawn up. This code, known 
as the Corpus Juris , or Body of Law, was created to 
systematize the existing Roman Law, vphich was in a state 
of much confusion in Justinian’s time. Third, the Church 
with its law, technically known as canon law. The Church 
was essentially Roman in organization and spirit. Not 
only did the Church keep alive the form and spirit of 
Roman institutions, but it was the chief medium of educa¬ 
tion in the middle ages, and, through its preachers and 
teachers, was able to influence both ignorant and educated 
as it pleased. Fourth, the influence of lawyers, both 
ecclesiastical and secular. After the twelfth century, the 
code of Justinian was taught all over Europe. Law 
schools arose in considerable numbers, first at Bologna in 
Italy and in Paris, ultimately spreading to Spain, Holland 
and England. The lawyers trained in these schools were 
naturally imbued with the Roman spirit, and with the decay 
of popular courts and the growth of central courts their 
influence spread wider and wider. 

The gradual amalgamation of the Teutonic and Reman 
systems, with the predominance of the Roman, is a matter 
of legal history. Among the various influences may be 
mentioned the Napoleonic code (Code Napol6on) of 1804, in 
France, the first code of the French civil law. This code 
has had great influence. The Belgian, Dutch, Italian, 
Portuguese, and partly the Spanish codes and the codes 
of the Spanish South American states have all been 
affected by it. Its only European rival is the German 
code, which was drawn up at the end of the nineteenth 
century. 

A different course marked the legal development of 
England and countries which, like the United States of 
America, owed the origin of their law system 
_ to England. England, separated geographically 
ment in*" from the countries of Europe which adopted the 
England. Roman system, developed along her own lines. 
The Power Because she had been under Roman sway for 
Law° m * n som ? centuries, England could not escape com- 
pletely from Roman influence in law, but that 
influence was exerted principally in the ecclesiastical courts* 
The influence was also felt in the admiralty courts (in 
matters of international law). In spite of the efforts of the 
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church to further the cause of Roman law, the courts resisted; 
its influence so strongly that, as Sir William Markby says, 
“ no one has ever been able to quote a text of the Roman 
law as authority either in the courts of common law or the 
courts of Chancery.” 

The crown naturally preferred the Roman system because 
it w^s so suitable for national centralization; but the 
English courts were able to preserve their independence by 
restraining the ecclesiastical courts. In this they had the 
support of the nobles and commons, as well as occasionally 
that of the king, who did not look with favour on the grow¬ 
ing power of the church. It is remarkable that the church, 
with learning and religious influence on its side, was unable 
to make a stronger mark on the law Of England. 

The indigenous English law was not able to All all the 
gaps that the development of the times made. These 
were filled by custom, and the interpreters of the 
Qm!^L«w customs were the judges. On the judges, there- 
* fore, fell the duty of extending the law, which 

otherwise might have been effected on Roman principles. 
Customs later led to the formation of precedents. Up to the 
time of Henry VII, Year Books of decisions were published. 
These decisions sometimes were original, and sometimes 
they followed previous decisions on similar points, or pre¬ 
cedents. They were for the most part simply the application 
of common sense to the cases that arose. Precedents at first 
were only guides for subsequent judges, but in course of 
time they were compulsory. They became as important as 
statute laws, and their growing importance led judges to be 
more careful in the form of their judgments and to give 
more reasoned statements for their conclusions. Thus, 
while in the rest of Europe Roman principles underlie the 
legal system, its place in England is taken by previous legal 
decisions, or case-law. 

The result in actual practice is that, where Roman law 


prevails, the decisions of judges must follow the Roman 
general principles. In England and the United 
Comijri.on States, the judge is largely free to use his com- 
L»wSntau mon sense. Obviously the English system, 
though lacking in symmetry, is more suited to 
change than' the Roman. Another marked difference 
between the English and continental legal systems is that 
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■on the continent judicial decisions are not authoritative, as 
they are in England. It is true that Imperial rescripts or 
decrees in particular cases were treated as authoritative, 
but that was because the Emperor was regarded as the 
source of law. No judge or tribunal had such authority. 

In the western systems of law other influences have played 
a part. Naturally in Christian countries the Jewish la\v of 
the Old Testament is traceable. This law came 
Influence* f rom the church in the middle ages. At that 
time politics and religion were hopelessly mixed 
up. After the Reformation protestant ideas also found 
their way into the European legal systems. 

Where fusion has taken place between Roman and 
Teutonic law, generally the Roman prevails in the domain 
in which it reached its highest perfection, namely, private 
law. Roman influence also is marked in colonial and muni¬ 
cipal law, spheres in which Roman experience filled in the 
gaps in the legal system of the Teutons. Teutonic law 
prevails in public law, for the Teutons, with self-government 
and the idea of representation, founded their governments 
on their own familiar customs. 


5. LAW IN BRITISH INDIA 

Before the advent of the British, there were two principal 
legal systems in India. One was the Mohammedan law, 
the other the Hindu law. The Mohammedan 
Before the law applied to Mohammedans, and the Hindu 

Hindu*and * aw to ^ n< ^ us > ^ llt some of provisions 

Moham- 11 °f Mohammedan law were applied to the Hindus 
med&n Law also. The Mohammedan law, based on the 
Koran and its legal commentaries, treated some 
subjects, particularly family relations, inheritance, and 
wakf (the law concerning religious foundations), in con¬ 
siderable detail. The Hindu law was partly religious and 
partly social, but was far less systematic than the Moham¬ 
medan. In origin, as in the Institutes of Manu, Hindu law 
is supposed to be a direct emanation from God. Its inter¬ 
pretation was given to the Brahmins, whose sacred position 
continued the original religious sanction of the law. When 
.the British power was organized in India, the newly estab- 
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•of comment¬ 
aries • 


lished courts enforced the rules of both Hindu and 
Mussulman law. 

In the case of bpth Hindu and Mohammedan law, the 
original codes were to some extent amplified or modified 
by the writings of lawyers. The most learned 
Influence Brahmin commentators became recognized 
authorities in Hindu law. The Sayings and 
Doings of Mohammed (the Sannat and Hadis), 
the decisions and writings of Mullahs and Muftis altered the 
Koran of the Mohammedans. 

Besides the Hindu and Mohammedan law proper, there 
was a large number of customs, often purely local, affecting 
rights to the use of land, tillage, forests, etc. 
There was also a body of mercantile or trading 
custom, relating to the transfer of property. 

Thus when the British came to India they found :— 

The position The Hindu and Mohammedan law, altered 

when the iu certain respects by interpretation and com- 

British mentaries, mainly founded on the Sliastras and 

came Koran. 


Customs 


2. Many customs, sometimes general, sometimes local, 
-which governed the use of land, tillage, and forest-rights. 

3. Certain mercantile customs, observed by traders and 
recognized particularly by the Mohammedans, and customs 
which governed the transfer and pledging of property. 

4. Penal rules, drawn up and enforced by the Moham- 
miedan rulers. 

The law that the East India Company found in India was 
(Personal or religious, not territorial. It was applicable only 
>to individuals belonging to the particular religion to which 
the law applied. The indigenous law also was lacking in 
■certain well-established branches of English law, particularly 
in civil and criminal procedure and in the law of torts or 
-civil wroings. The law governing property and contract was 
also vejy defective. What the Company did was to accept 
what they found as applying to the various communities of 
Indians, but they made English law applicable to them¬ 
selves, The English could not accept many of the provisions 
an the law they found—such as mutilation or stoning as 
punishments, the fact that Brahmins should have a special 
daw to themselves, and that a non-Mohammedan could not 
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give evidence against a Mohammedan. The English, thus, 
while allowing the indigenous law to continue* 
THe l-ejal as applied to Indians, brought with them for 
the'BritUh themselves both the common and statute law of 
England. 

When the High Court of Calcutta was established in 
1773, the English lawyers began to apply English law to 
both English and Indians. The Declaratory Act 
of 1780, by making it compulsory that their own. 
Law*** ** ^ aw should apply to Hindus and Mohammedans, 
stopped this practice. The system of the Decla¬ 
ratory Act prevails to-day, and the Privy Council in England 
often has to determine the exact interpretation of the 
Koran or the Shastras. Both the Koran and the Shastras 
have been affected by western jurisprudence, and the pre¬ 
cepts established in the courts. Not only so, but the 
Government of India lias power to alter the Acts of Parlia¬ 
ment enforcing the observance of Hindu law for Hindus and 
Mohammedan law for Mohammedans. Many statutory 
modifications have been made—notably the Bengal Sati 
Regulation (1829), the Indian Slavery Act (18*3), the Caste 
Disabilities Removal Act (1850), the Hindu Widows’ Re¬ 
marriage Act (1856) and the Civil and Criminal Procedure 
Codes. 

The chief source of modern Indian law is legislation, 
either by the British Parliament, or by the Indian legis- 
_ . . lative bodies. The old Hindu and Moham- 

gu a ion me( ] an divine law as well as a number of older 
English statutes, English common law, and Indian customary 
law still apply in their respective spheres. 

One of the most noteworthy things in modem Indian law 
is the codification which has taken place. With the organi- 
r .... . zation of a judicial system it soon became 

o i ica ion necessary oiganize piocedure. In 1781 the 

British Parliament authorized the Government of India to* 
make regulations for the conduct of courts. In 1773 the 
creation of the High Court in Calcutta had already neces¬ 
sitated a code of procedure. This code was made on English' 
models, but the Act of 1781 enjoined that the English rules- 
should be made suitable for the Indian people. What the* 
English did at first was to adopt the prevailing Mussul¬ 
man practices, but where these were unsuited to western 
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ideas they were supplanted by English rules. The result 
was a confused mixture which lawyers found.difficult to 
interpret and judges to apply. 

In 1833 the India Charter Act was passed. It provided 
for the appointment of a number of legal experts, called the 
Indian Law Commission, who were to ascertain the various 
rules applicable in the courts and in the law of British India, 
and" to report regarding their consolidation, and, if 
necessary, their amendment. This Commission was appoint¬ 
ed in 1833, Macaulay being the most prominent member. 
It drafted a Penal Code, which did not become law till 1860. 
In the meantime (in 1853) another Commission was appoint¬ 
ed, which worked in England. The result of this Commis¬ 
sion was the passing of the Penal Code, which was drafted 
by the previous Commission, and two Codes of Civil and 
Criminal Procedure. A third Commission, appointed in. 
1861, drafted other proposals but resigned in 1870 owing to 
the resistance offered to its proposals by the Government of 
India. After this the work of codification and revision was 
carried on in India under the Law Member of the Governor- 
General’s Council. 

As the result of these Commissions, and of the activity of 
the Legal Member of the Viceroy’s Council, leg&l systema¬ 
tization in India has been very great. Except in torts, or 
civil wrongs, certain branches of contract law, family law, 
and inheritance (both of which are decided by the indigen¬ 
ous law and custom, save as decided otherwise by the 
Succession Act), the statutes resulting cover the whole field 
of law. The greatest of them all is the Indian Penal Code 
(the I.P.C.), which was drafted by Macaulay. It is based 
on English criminal law, but its provisions are made 
specially applicable to India where necessary. Thus self- 
defence is more widely interpreted in India because Indians 
are usually unwilling to use force in self-defence. Dacoity, 
judicial corruption^ police torture, kidnapping, insults to 
religious places, all these are treated more fully than would 
be nece'ssary in England. The death penalty, compulsory in 
England, is in India made an alternative. 

In practically every branch of law, save those mentioned, 
codification has taken place. Among the various Acts may 
be mentioned : The Codes of Civil and Criminal Procedure 
of 386J—I882 and 1898 (Criminal), and 1859 and 1882 (Civil); 

12 
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the Evidence Act (1872), which codifies the laws of evidence, 
the Limitation Act (1877), the Specific Relief Act (1877), 
the Probate and Administration Act (18§1), the Indian Con¬ 
tract Act (1872), Negotiable Instruments Act (1881), which 
gives the law regulating promissory notes, bills of exchange, 
and cheques ; the Trusts Act (1882), the Transfer of Pro¬ 
perty Act ^1882), the Succession Act (1865), the Easements 
Act (1882), the Companies Act (1882), the Inventions and 
Designs Act (1888), the War and Cantonments Act (1889), 
the Guardians and Wards Act (1890), the Official Secrets Act 
(1904). The various acts governing railways, shipping, 
the post office, factories, co-operative credit societies, 
electricity, lunacy and provident insurance have also been 
codified. Some of these Acts have met with unfavourable 
criticism, but the process by which they were drawn up 
admits easily of amendment. Every year amendments are 
made to some of the Acts, the amendments not being new 
Acts but mainly textual alterations in the old ones. The 
codification has certainly been of great use in the adminis¬ 
tration of law. 

A considerable amount of revision of Statute Acts also 
has been done, both by codification and consolidation. Of 
the work of consolidation an excellent example is the Code 
of Criminal Procedure of 1898 (Act V of 1898) which repealed 
and replaced eighteen separate enactments by consolidating 
them into a new Act. 

6. LAW AND MORALITY 

* 

We nave already seen the general connexion between 
Political Science, the science of the state, and Ethics, the 
science of morality. Both Political Science and 
Connexion Ethics deal with man as a moral agent in society. 
LalTand The state * s the supreme type of social union, 

Morality but the state is only a means to an end. It is 

not an end in itself. It is a means towards the 
moral end of the perfection of men in society. Therefore 
the acts of the state must have an integral connexion with 
the moral end of man. Law is made by the state and 
enforced by the state, but the law of the state only affects 
part of man's life. It affects only the outward acts of life. 
•Matters of the conscience must be decided by the conscience 1 . 
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Thus the state, by its law, punishes breach of contract, but 
it does not punish lying as such. Dishonesty, ingratitude, 
meanness, covetousness, anger and jealousy are all immoral; 
but they are not illegal, except when they lead to a breach 
of law. The state does not punish a man because he loses 
his temper, but it punishes him if he assaults or kills another 
marPin temper. The state does not punish for covetousness 
but it punishes theft arising out of covetousness. Thus law 
and morality differ (a) in their sanction, one being enforced 
by the state, the other being a matter of conscience, (b) in 
the type of action affected, law dealing with the outward 
acts of men, ethics dealing with all the actions of men ; and 
(c) in their definiteness. Law is thus a matter of force ; 
but morality cannot be forced. Law, again, often is based 
on expediency. Acts which in themselves are not immoral 
are made illegal because it is expedient that they should be 
so. Thus it is not immoral to ride a bicycle without a light, 
but it is made illegal because it is dangerous to other people. 
It is not immoral for a trustee to buy the estate for which 
he is responsible, provided the other parties are satisfied, 
but law prevents such a contract because it opens the way 
too easily to fraud. Thus law creates a class of wrongs 
which are not moral but legal wrongs. They are wrong 
because they are illegal, not because they are immoral. 

The state is founded on the minds of its citizens, who are 
all moral agents. The connexion between them, therefore, 
must be close. A bad people means a bad state and bad 
Jaws. An unhealthy public opinion, in modern representa¬ 
tive government, must eventually mean bad laws. “ The 
best state,” as Plato said, “ is that which is nearest in virtue 
to the individual. If any part of the body politic suffers, 
the whole body suffers.” Modern political theory, with the 
■organic view of the state, has returned to the Greek theory. 
The individual has an inherent connexion with the state. 
The state therefore must affect the morality of individuals 
as well«as the morality of individuals must affect the state. 

The individual moral life manifests itselt in manifold 
•ways. The state is the supreme condition of the individual 
moral life, for without the state no moral life is 
possible. The state therefore regulates other organi¬ 
sations in the common interest. The state, however, 
has a direct function in relation to morality. This function 
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is both positive and negative. As a positive moral agent 
the state makes good laws, that is, laws which are in accord 
with the best moral interests of the people. Negatively, 
the state must remove bad laws. It is to be noted that 
what may oe a state law in one generation becomes a moral 
law in the next, so that the margin between illegal and 
immoral i'' not always clear. Thus when compulsory e<Juca- 
tion is introduced into a country, it is at first illegal to keep 
one’s child from school. In the next generation what was 
previously a crime becomes a sin. The father feels it a 
moral duty to educate his children. 

Thus, though there are certain differences between the 
law of the state and the moral law, they are inherently 
connected. In the modern world we do not make the state 
the supreme end, as did the Greeks. We regard it as the 
condition of morality. The state and law continually affect 
both public opinion and actions; in its turn law reflects 
public opinion and thus acts as the index of moral progress. 


7. INTERNATIONAL LAW 


national 

Law 

Properly 
Speaking 
Law? 


The subject of International Law affects us here only in 
b Inter- so far as a general knowledge of its principles. 

enables us better to understand the natuie of 
the state. The subject now forms a special 
course of study, and its detailed treatment is a 
matter for lawyers. 

We have seen that law is an order of the state. The 
state both makes it and enforces it, but the law of a state 
applies only to the citizen of that state. International law 
thus would imply an international state, if the word law 
has the meaning that we have just ascribed to it. An inter¬ 
national state which could enforce international law would, 
mean that the states that exist at present had a higher 
authority over them. It would thus destroy their sover¬ 
eignty. There would then only be one state, properly 
speaking (that is, with the characteristic of sovereignty)- 
that state being the international state. But states are' 
sovereign, therefore, the first question that arises in con¬ 
nexion with international law is whether international law 
is really law at all. Law„ as we have seen in the discussion 
on that subject, is the expressed or implied will of the state- 
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concerning the citizens of the state, which must be obeyed 
T)y those citizens. It is a general body of rules behind which 
lies the whole force of the community as organized in the 
state and government. If a citizen breaks the rules, he 
will be punished ; in other words, he is forced to obey the 
rules. Does any such force lie at the back of international 
law # ? There is force, the force of the minds which 
made up these rules, but these minds are not organized 
into a single organ of compulsion. International law, to be 
real law, would require some international organ to enforce 
it. At present each state interprets international law for 
itself; there is no international court for interpretation of 
the law. States sometimes refer matters in which they have 
differed to a special tribunal, but even then they 
are not legally bound to accept the decision of the 
tribunal. Each state acts for itself and even if it 
acts against the opinion ot tfie whole civilized world, there 
is no restraint upon that state outside an international war. 
No individual in a state can break the laws of the state with 
impunity : but a state may break international law at will. 
The only constraints are the fear of the disapprobation of 
other states and the risk of bringing war on the state itself. 

The sanction of international law has the same basis as 
the sanction of ordinary law, viz., the common will under¬ 
lying the legal principles. Law does not consist merely in 
the making ot a definite code : it is rather the recognition 
by the state of principles already definitely existing among 
•the people; and the sanction of the law, which in the first 
place is shown in the machinery of the state, really is the 
common agreement of the people. In a similar way inter¬ 
national law must have at its root the mutual agreement of 
nations : its sanction will depend on the growth of a common 
will among peoples, and (though it seems a paradox), when 
international law has a firm sanction that sanction will 
destroy it as international law. A common will which can 
enforce international law will mean the breaking of the 
bounds of states and nations. The word 11 international ” 
will then have lost its meaning. A complete sanction to law 
between nations as they at present exist would imply the 
fusion of states at present distinct. Even at present, in spite 
of the repeated breach of international law during the Great 
European War, a considerable body of the recognized 
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principles of international law is observed ; none the less,- 
the fact remains that it is observed merely as a law of con¬ 
venience for individual states: no obligation, beyond the* 
obligation of honour, binds states to observe international 
law. 

International law is in this way half law, half morality. 
Some lawyers regard the term law as including not only the 
definite positive law of the state, but also law in the prdcess 
of being made. In this sense International Law is law. It 
is in the process of becoming positive law, but it can 
become law in the national sense of law only when it has 
the sanction of a definite state. 

Among the older writers, such as Hobbes and Pufendorf, 
International Law is not looked on as law. Bentham, 
Austin, and Professor Holland, among modern 

Authorities wr ^ ters » support the same view. The Austinian 
u 0,1 view of law as a bddy of rules for human con¬ 
duct, set and enforced by a definite sovereign political 
authority, does not admit of the recognition of international^ 
law as law. It belongs to the sphere of positive morality. 
Modern jurists, however, tend to place International Law 
definitely within the sphere of law. Variation in views is 
natural, because both the content of International Law and: 
the development of international institutions have altered 
considerably, especially in the last half century, and are 
likely to develop still more rapidly in the near future. 

The chief reasons adduced by modern authorities for 
regarding International Law as law are :— 

(a) that the rules embodied in International Law are in. 
their nature not optional but compulsory. In the last resort 
they rest on force, although that force is exercised more 
through the action of society or public opinion than through' 
a definite and authorized body. The Covenant of the League 
of Nations attempts to create a definite body for its 
enforcement; 

(£) that already its legal qualities have been proved by 
the >fact that its rules are accepted as law by states and. 
are appealed to as law by contesting parties ; and 


(c) that its rules ha%re been built up by legal reasoning' 
and are applied in a legal manner. 

Professor Westlake argues that as states live together im 
the civilized world substantially as men live together in at 
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state, the difference being one of machinery, we are entitled 
to say, not on the ground of metaphor, but on the solid 
ground of likeness to the type, that there is a society of 
states and a law ot that society which goes by the name of 
International Law. Perhaps the aptest description of the 
legal nature of International Law is that given by 
Sir Frederic Pollock,—“ International Law is a body of 
customs and observances in an imperfectly organized 
society which have not fully acquired the character of law, 
but which are on the way to become law.’’ 

International Law, as defined by Wheaton, one of the 
highest authorities on International Law, is “ those rules 
of conduct which reason deduces as consonant 
Definition of to j us tice from the nature of the society existing 
Law"* lonal among independent nations; with such defini¬ 
tions and modifications as may be established by 
general consent.’' In mor$ simple language, International 
Law is the body of rules which civilized states observe in 
their dealings with each other, these rules being enforced 
by each particular state according to its own moral standard 
or convenience. Some states are as honourable in their 
observation of the rules of International Law as they expect 
their citizens to b^ in obeying state or municipal law, while 
others observe the principles only when it suits their own 
convenience. 

The content of International Law may best be sum¬ 
marized by a list of the subjects discussed, and settled at 
the Hague Conferences. The various Conven- 
Content of tj ons reached in 1907 were : (1) For the pacific 
r^rna tonal se tt] emen t Q f international disputes. (2) 
Respecting the limitation of the employment of 
force for the recovery of contract debts. (3) Concerning 
the commencement of hostilities. (4) Concerning the laws 
and customs of war on land. (5) Respecting the rights and 
duties of neutral powers and persons in war on land. (6) 
Concerning the status of enemy merchant ships at the out¬ 
break of hostilities. (7) Concerning the conversion of mer¬ 
chant ships into warships. (8) Concerning the laying of 
automatic submarine contact mines. (9) Regarding bom¬ 
bardment by naval forces in time of war. (10) For the 
adaptation of the principles of the Geneva Convention to 
maritime war. (11) Regarding restrictions on the right of 
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capture in maritime war. (12) Regarding the establishment 
of an International Prize Court. (13) Regarding the rights 
and duties of neutral Powers in maritime war. (14) Pro¬ 
hibiting the discharge of projectiles from balloons. 

Many other subjects occur as time goes on. The most 
important recent subject is that of air control, on which 
no definite understandings have yet been reached. 

8- HISTORY OF INTERNATIONAL LAW 


Lawrence, in his Principles of International Law , gives 
three periods in the development of international relations. 
Three These periods cover practically the whole 

Periods stretch of history, and though one is divided 

from the other for the purposes of historical 
exposition, the earlier periods are really the bases of the 
later periods. • 

1. The first period stretches from the earliest times to the 
establishment of the Roman Empire. Among the earliest 
peoples of which history tells, there was practi* 
1. To the cally no international regulation. Each country 
th^Momaii was hostile to its neighbour and despised it. 
Empire War was declared without ceremony and carried 
on without mercy. Even tne highly civilized 
Greeks regarded their neighbours as unworthy of notice 
save for the purpose of conquest. The only traces of any 
international dealings we have from them were in maritime 
trade, for which a code grew up in Rhodes. Greek thought, 
not Greek practice, contributed considerably to international 
development. The greatest philosophers of Greece, Plato 
and Aristotle, were limited in their political views by the 
small city state. But even they, in places, voice the idea of 
natural law, which later developed into the internationalism 
or social ideal of the Stoics. From the Stoics the idea 
passed to Rome 

In Rome, before the Empire, such international law as 
existed was called ins feciale. This law contained precepts 
about war and peace, and was propounded by a special 
religio-legal college. The ius feciale is of little importance 
in the development of what we now know as international 
law. The great contribution of Rome was the ius gentium, 
the development of which has already been noticed. 
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2. The second period stretches from the beginning: of the 
Roman Empire to the Reformation. With the spread of 

Roman,power over the whole world, as then con- 
2. From the ceived, there was no question of . international 
Beginning of relations, as there was only one state. Even 
Empire*!** 1 a ^ ter *h e fell the Roman Empire the imperial 
the Reform* idea continued, and it was only after the Pope 
ation and Emperor each claimed the imperial power 

that this idea was shaken. With the revolt 
against the Papal authority at the Reformation, the Pope's 
claims to world-power were lost, and with the growth of 
modern national states the idea of the temporal supremacy 
of the Empire was killed. With the decay of the imperial 
idea arose other influences which helped the development 
of International Law. The feudal system, with its territorial 
sovereignty, brought out the idea of territorial states, each 
state having jurisdiction ov^r citizens residing on a definite 
territory. The spread of Christian principles taught 
humane ideas. Grotius, the founder of modern International 
Law, was really instigated to his work by the devastation 
-and sorrow caused by the many wars of his time. Roman 
law, with the ius gentium and the idea of equality before 
the law, also was an important influence. Schools for the 
study of Roman law sprang up all over Europe. Lawyers 
imbibed the principles which later became the basis of Inter¬ 
national Law. The idea, arising from feudalism, that the 
.king was owner of his country also lent itself to treatment 
&y the principles of Roman law. 

3. The third period is from the Reformation to the 
^present time. The ideas current in the common conscious- • 

ness of Europe were systematized during this 
Reformation period. The rise of independent states made 

Present Day some definite regulation of their relations 

essential. The first modern work on Interna¬ 
tional Law was On. the Law of War and Peace by Hugo 
•Grotius, a Dutchman. Grotius enunciated as the two main 
apriorities of international relations that (a) all states are 
•equally sovereign and independent, and ( b ) the jurisdiction 
-of any one state is absolute in the area belonging to that 
state. After Grotius many writers took up the question, 
and now it has become a special branch of law. As time 
goes on, both International Law and international organiza- 
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tions are becoming more definite. In the latest development, 
the League of Nations, provision is made for the creation 
of a permanent Court of Justice, which jias been set up at 
the Hague, the seat of the previous international tribunals. 

9. THE SOURCES OF INTERNATIONAL LAW 

The Vcirious sources of International Law are :— 

1. Roman law. We have already seen how Roman law 
affected the various law systems of the world. The same 

law also provided a basis for the settlement of 
Law R ° n * an Q uest i° ns arising between nations. Not only so, 

but Roman law provided a positive basis for 
International Law in two ways : (a) by the idea of the law 
of, Nations ; (b) by contributing the notion of the equality 
of citizens before the law, a notion which was extended to 
the equality of sovereign states in International Law. 

2. Writers of authority. These writers, by showing what 
rules nations actually do observe, by interpreting general 

opinion on given questions, and by giving defini- 
j^*. ea Aul,lor " tions and modifications of previous rules based 
1 sss ® on general consent, provide a source of Inter¬ 

national Law. Such writers, like writers on municipal law, 
must be recognized authorities on the subject. The greatest 
name among them is that of Grotius, whose War and Peace , 
1625, gave the theoretical foundation of International Law. 
Pufendorf, in his Law ot Nature and of Nation (1672) ; 
Leibnitz, in his Diplomatic Code of the Law of Nations , 
(1693-1700); Bynkershoek, (1673-1743), who first dealt with 
maritime law; Wolf* (1679-1754) and Vattel, (1714-1767) are 
other important names in the development of International 
Law. The names of Kent, Wheaton, Manning, Woolsey, 
Westlake, Lawrence and Hall may be noted among more 
modern writers. Writers such as these are recognized 
authorities to whose opinions statesmen continually refer as- 
authoritative or final. 

3.. Treaties of peace and commerce, alliances, ahd con¬ 
ventions. These define pre-existing rules or modify them. 

Treaties, which may be signed by two or 

Treatie, » more states, lay down the principles on the 
@ € ‘ subject in question which the various states 

agree to observe. They may affirm existing rules, or 
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modify and explain them. They may affect territory, as the 
treaties of Westphalia, (1648), and Utrecht, (1713) or the 
transfer of soverej^n rights, as the treaty of Paris, (1856). 
They may affect commercial relations or conduct to be 
observed during war by both belligerents and neutrals, such 
as the famous Geneva Convention of 1864. 

4. The laws of particular states, or municipal law. In 
the ^nunicipal law of every state there are many statutes 
which effect international relations. Every state 
4. Munici- mus t decide for itself the terms on which it will 


pal Law 


allow a citizen of another state to become one 


of its citizens. This is known as naturalization. The regu¬ 
lations affecting ambassadors who represent one state m 
another state, envoys, and consuls have all international 
bearings. Particularly important are the rules of individual, 
states with regard to admiralty questions. Admiralty 
questions dealing with prize cases are based on international 
usage, and the decisions of admiralty courts form a basis of 
International Law. 

5. The adjudications of international tribunals and 
conferences. Tribunals or conferences are sometimes setup 
to decide particular cases. These cases may be 
mental* referred to them by another state, or they may 

Interna- concern only the stales represented at the 

tional Cases tribunal. The decisions of such tribunals are 
more authoritative if several states take part 


in them. 

6. The history of wars, of negotiations, the circumstances- 
leading to treaties as contained in protocols (drafts, contain¬ 
ing the fundamental principles), and manifestoes* 

^(containing statements of policy) and all inter- 
Diplomacy national transactions aie sources of Interna¬ 
tional Law. 

7. The written opinions of eminent lawyers contained in- 
state papers and diplomatic correspondence in the Foreign 

Offices of states. Often these opinions are con- 
7 * Op |n i°“» fidential, but with the growth ot democracy 
matists°and there is a greater tendency to publish them. 
Statesmen Both England and the United States of Americat 
publish the main part of their diplomatic 
papers, and these, circulated in other countries, give a basis 
for future international action. 
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By far the most important International Conferences 
have been those held at Hague. The Hague Conferences 
have been called “ the Parliament of Mankind 
The Hague They have systematized International Law, 
erencea an< j f rom them the Hague Court of Arbitration 
developed. Much that the International Conventions 
agreed to and systematized at the Hague has been incorpo¬ 
rated in the municipal law of the states which took part 
in the Conferences. The Court of Arbitration was esta¬ 
blished to enable states, if they so wished, to refer disputes 
to it, and since its creation in 1899 it has decided many 
questions—and the decisions have been accepted by the 
parties concerned. From 1899 to 1912 eleven separate 
nations had recourse to it. The conference also attempted 
to create an International Prize Court of Appeal, which 
brought about a Conference in London (1908-09) on Prize, 
and led to the Declaration of London, concerning blockade, 
contraband of war, the position of neutrals and compensa¬ 
tion. The Declaration of London was withdrawn during 
the Great War by the British government. 

10. THE LEAGUE OF NATIONS 

The most recent development in international relations 
is the League of Nations. The immediate cause of the 
League was the Great War. Historically the 
of'th^"* 111 league is but a further development of the inter- 
Le&gue national movements which have just been 
examined. The Great War in several respects 
aided the growth of,an international organization. In the 
first place, the struggle was so bitter and it caused so much 
misery, that all nations and individuals were convinced 
that wars should be avoided, and that some effective means 
ot settling international disputes should be created. In the 
second place, the Great War was fought largely on the 
principle of nationality. Many nationalities were made into 
nations by the peace treaties, but some of these nation¬ 
alities required guarantees to secure immunity from attack 
and freedom for development. In the third place, the 
Central Powers lost a considerable amount of territory, and 
the partition of this territory among the many Allies might 
have raised trouble among the Allies. By the League of 
Nations a system was devised whereby the territory lost by 
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the Central Powers will be ruled by individual nations under- 
the League itself. 

The Covenant oft the League of Nations forms part of the 
Treaty of Peace signed by the German delegates on 28th 
June, 1919. The Covenant contains thirty-six articles, with 
an annex naming the original members of the League. The 
origjpal members are the Ally signatories of the Peace 
Treaty, the new states created by it, and other states 
invited to join. The*seat ot the League is at Geneva, in 
J Switzerland. 

The first article of the Covenant lays down the conditions 
of admission into the League, and of withdrawal from it. 

The original membership consisted of the thirty- 
®Id m Con-* lip two and associated powers, with the new- 

Jtitution "of states which signed the peace treaty, and of 
the League thirteen neutral states. All the original 
members were to accept the same obligations. 
The national sovereignty of each state was guaranteed, but 
it was provided that no state could withdraw without ful¬ 
filling all its international obligations and obligations under 
the Covenant. The right of withdrawal, subject to this 
condition, was granted on two years’ notice being given. 

The Covenant also lays down that “Any fully self- 
governing State, Dominion, or Colony may become a 
member of the League,” under prescribed conditions. This 
article is looked upon as establishing what is practically the 
independence of the British Dominions. It is at least a 
theoretical recognition of their nationhood, but there is 
room for doubt regarding the scientific interpretation of “ fully 
self-governing ” as applied to a “ Dominion or Colony ”. 

The Covenant of the League also gives an outline of 
the machinery or organization to be established to 
carry out the purposes of the League. 

Tha Organ. There 

are four organs of the League— 
League (1) the Assembly; (2) the Council ; (3) the 
Secretariat-General; and (4) tbe Permanent 
Court of Justice. 

The Assembly is the supreme body in the League. It 
is composed of the official representatives of the 
.. various members ot the League, including the 
aaeni y g r itj s h Dominions and India. Bach state is- 
left to decide how its representatives are to be chosen, 
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and, according to the covenant, members are not necessarily 
bound by the views of their own governments. Each 
member of the League has one vote and fnay not have more 
than three representatives. The powers of the Assembly 
include the discussion of all matters affecting the League, 
the admission (by a two-thirds majority) of new members 
of the Lei-gue, and the approval of the appointment of the 
Secretary-General. All decisions of the Assembly, except 
in certain minor matters, must be unanimous. Unanimity 
is insisted on to prevent dissension among sovereign states 
who might otherwise be forced by a bare majority to act 
in a way repugnant to them. It is presumed that absolute 
unanimity in the Assembly of the League by the moral force 
of such unanimity will compel states to act according to 
the League’s desires. 

The Assembly is a large body, consisting at present of the 
representatives of 54 nations, and for the conduct of business 
r ..a smaller body is necessary. This body is the 

e ounci Q ounc || a w hich originally consisted of four re¬ 
presentatives of the “principal allied and associatedpowers,” 
with representatives of four other members of the League, 
elected annually by the Assembly. With the approval of 
the majority of the Assembly, the Council may nominate 
additional members of the League, whose representatives 
will always be members of the Council, and it also may 
increase the number of members of the League to be elected 
by the assembly for representation on the Council. In 1922, 
owing to the growth of the Assembly, the membership of 
the Council was increased to ten, two extra seats being 
allotted to the smaller nations, so that six members were 
elected every year. In 1926 another change was made. 
A permanent seat was made for Germany, thus increasing 
the permanent seats to five, and the number of non-perma- 
nent seats was raised to nine. Three of the non-permanent 
members sit for ttiree years, three for two, and three for one 
year. The Council thus consists of fourteen members in.all. 
The Council is competent to deal with all matters falling 
within the sphere of action of the League or affecting the 
peace of the world. A member of the League not represent¬ 
ed in the Council may be asked to send a representative to 
meetings when matters affecting that member are discussed. 
Each member of the League represented on the Council has 
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one vote and cannot have more than one representative. 
Its decisions, like those of the Assembly, must be unanimous. 

The relations of Ibhe Assembly and Council are not clearly 
defined in the Covenant. In practice the Council is the 
more important body, as on it sit the national 
leaders of the chief powers of the world. The Assembly, 
also*is too large for the efficient discharge of business, and 
in cases of emergency the Council has to act on its own 
initiative. The omission of detailed constitutional arrange¬ 
ments between the Council and Assembly is evidently 
intended : their smooth relations can be established oiily 
after experience, and the original Covenant does not create 
constitutional difficulties which might hamper the future 
Assemblies and Councils. 

The Secretariat-General, the seat of which is Geneva, 
consists of a Secretary-General, and such staff as is required. 

The Secretary-General (except the first who is 
. nominated in the annex to the Covenant) is ap- 
Cfeneraf 1 * " P°i nte d by the Council with the approval of the 
majority of the Assembly, and the staff of the 
Secretariat-General is appointed by the Secretary-General 
and Council. The expenses of the Secretariat are apportion¬ 
ed among the members of the League. All representatives 
of the members of the League, and officials engaged on the 
official business of the League, enjoy the usual diplomatic 
privileges and immunities, as also do the buildings and pro¬ 
perty of the League. The functions of the Secretariat are 
to keep all records, procure information, and conduct the 
official correspondence of the League. Every treaty or 
International agreement entered into by any member of the 
League must be published by the Secretary-General, other¬ 
wise it is not valid. 

In the Covenant, the Council was directed to formulate a 
scheme for a Permanent Court of Justice, to adjudge upon 
international disputes referred to it. The Perma¬ 
nent Court of International Justice constituted by 
the Council consists of eleven Judges and four 
Deputy Judges, chosen for their high legal attain¬ 
ment ; it sits at the Hague, and deliver opinions 
and judgments on all disputes regarding Inter¬ 
national Law, breaches of international obligations and the 
interpretation of treaties. 


The Per¬ 
manent • 
Court of 
•Interna¬ 
tional 
Justice 
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A large part of the Covenant of the League of Nations is- 
taken up with measures for the prevention of 
P fw“ t,0n war ’ P revent i° n war, indeed, is really 

ar the main reason for the existence of the League*. 
The measures are :— 

1. Limitation of armaments. The principle is recognized 
that the maintenance of peace requires the reductign of 
national armaments to the lowe.st point consistent with 
national safety and common action necessary for the enforce¬ 
ment of international obligations. The making of munitions 
of war must also be limited. The Council, and a permanent 
Commission, is empowered to advise and draw up plans on 
this subject, these plans being revised decennially. 

2. The members of the League mutually guarantee 
the territories and independence of the existing members 
of the League. 

3. The Covenant lays down the principle that any war or 
threat of war, wnether immediately affecting the members 
ot the League or not, is a 41 matter of concern *' to the whole 
League, and that it is the duty of the League to take such 
steps as will guarantee international peace. 

4. The members of the League agree not to go to war till, 
the matter in dispute has first been made subject to arbitration. 

5. The Covenant gives also an outline of the machinery 
by which peaceful settlements may be effected. The 
Council, Assembly, and Court of Justice all have a part in 
this machinery. In the settlement of disputes publicity 
plays a considerable part. All points at issue are to be 
made public, and the peoples of the various countries in¬ 
formed regarding the dispute. Where individual states, 
refuse to abide by the decision of the League, i.e., where 
an “ act of war ” against the League has been committed,, 
the duly of recommending coercive measures is laid on the 
Council. The final measures contemplated by the League 
are the use of the League's forces, but in cases where sudden 
action is required, the individual states may take action. 

6. ' The League also lays down the principle that do state, 
whether a member of the League or not, has a right to- 
disturb the peace of the world. Executive action in cases- 
of disputes between states not members of the League among 
themselves or between them and members of the League* 
is left to the Council. 
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The mandatory system is the result of the War. Con¬ 
siderable sections of the defeated countries—such as 
Armenia, Syria, Mesopotamia, German South- 
The West Africa, and the German Pacific islands 

a ory em were se j zec j f rom the vanquished states. The 

question arose as to how they should be governed. The 
general principles accepted by the League are set forth in 
these woids (Article XXII)—“ To those colonies and 
territories which as a consequence of the late war have 
ceased to be under the sovereignty of the states which for¬ 
merly governed them and which are inhabited by peoples 
not yet able to stand by themselves under the strenuous 
conditions of the modern world, there should be applied the 
principle that the well-being and development of such peoples 
form a sacred trust of civilization, and that securities for the 
performance of this trust should be embodied in this Covenant. 

“ The best method of giving practical effect to this 
principle is that the tutelage of such peoples should be 
entrusted to advanced nations who, by reason of their 
resources, their experience, or their geographical position 
can best undertake this responsibility, and who are willing 
to accept it and that this tutelage should be exercised by 
them as Mandatories on behalf of the League. 

“ The character of the mandate must differ according to 
the stage of development of the people, the geographical 
situation of the territory, its economic conditions, and other 
similar circumstances/’ 

The principles accepted were three :—(1) That none of 
these conquered territories should be '* annexed ” by any 
one power; (2) that the administration of these territories 
should exclusively be vested in the League ; and (3) that 
the League could delegate its authority to one state, which 
would be its agent or “ mandatoiy,” and which, if it did 
not perform its duties acceptably, could be replaced. 

The constitution of the League is made very flexible. 


Ampndipents to the Covenant are valid when ratified by the 
members of the League whose representatives 
^™* ndni * nU form the Council of the League, and by a 
Covenant majority of the members of the League whose 
representatives compose the Assembly. If any 
member dissents from an amendment, it shall not be bound by 


it, but in this case it must give up membership of the League. 


13 



194 


POLITICAL SCIENCE 


The Covenant includes other important clauses relating: 
to existing: and future treaties, and conditions of labour, but 
c . . the above short sketch givesf its main purpose 
one uiion and t ^ e out |j ne of j ts constitution. The League 

marks a distinct era in the development of international 
relations. It puts the coping stone on the construction of 
the last f e\ centuries. It makes as definite as can be under 
the present system of states the various international 
institutions of our time. It is a real attempt to translate into 
definite institutions the underlying forces of international 
fellowship. The League is largely a product of the states¬ 
manship of President Wilson, but unfortunately the United 
States did not support him. Article V of the Covenant lays 
down that the first meeting of the Assembly and the Council 
should be summoned by the President of the United States, 
but the late President was not able to secure sanction in 
his own country for the objects he so greatly cherished. 

11. THE UNIVERSAL STATE 

Many present-day thinkers favour the abolition of 
single states and advocate the establishment of an Intel- 
national or Universal State. The idea of a universal state 
goes back to Greek philosophy, but only in the modern 
world have these ideas become prominent as actual practi¬ 
cal issues. There are many indications in the modern world 
that the organization by individual states is breaking down. 
The Great European War in particular has shown that 
modern national states are a danger both to themselves and 
humanity, and that Some means should be developed to 
organize states on an international basis. The first real 
approach towards a universal state is the League of Nations. 

The evidences favouring the idea of a universal 
state are many. We may sum them up thus :— 

1. Philosophical. Some philosophers state that in human 
nature there are two tendencies, one particular and one 
, universal, or one personal and one social. The 
Evidences in particular tendency of man’s nature is shown in 
favour of a practice by organization in small groups— 
Stale*”* 1 tribes, clans, etc., while the universal part of his 
l. Philoso- nature demands manifestation in the organization 
phi cal. of mankind as a whole. Such philosophers, too, 

poiut out that in all states there are the 
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rsame characteristics, which are emblems of universal 
similarities in human character. The nation, though 
it may be necessary at a particular stage of social 
-evolution, is only a halting place on the road to a universal 
state, which will be the most complete and perfect embodi¬ 
ment of the human spirit. Just as the particular tendencies 
in man have made him oiganize in groups, the universal 
tendencies, which are stronger, will abolish group differences 
and unite man in one body. 

2. Historical. History shows us that though there 
is no universal state, there have been real attempts in 

__ . . the past to organize mankind as a whole. 

. is oncai mogt i m p 0r tant attempts have been :— 

(a) The Empire of Alexander the Great. Alexander 
tried to unite the east and west in one empire, but he died 
before he could establish his empire on a firm basis. His 
empire applied only to what was then regarded as the 
■civilized world. The conflict of ideas between the Mace¬ 
donians and Greeks, the mixture of races, and the lack of 
general enlightenment prevented lasting fusion. 

(Jb) The Roman Empire. The Roman Empire stretched 
over the whole world, as understood in those days. Founded 
at first by conquest, the Empire was gradually welded 
together by a common organization, local government, and 
a common system of law. The Roman Empire broke up 
because of the resistance of the Teutons. Roman institu¬ 
tions did not harmonize with Teutonic ideas. The Roman 
Empire, however, left a permanent mark on the world, 
chiefly through its legal system. 

(i c ) The Holy Roman Empire, which succeeded the Roman 
Empire. The idea of a universal state was encouraged by 
the universality of Christianity. The Holy Roman Empire 
broke up because of the struggle between the Emperor and 
Pope, and the development of parts of the Empire into 
nation ktates. 

(d) Napoleon tried to establish a universal empire. Not 
only did he fail to achieve his purpose, but he kindled the 
modern fires of nationality, which culminated in the Great 
European War. His method was conquest, the method by 
-which the late German Empire hoped to achieve world 
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dominion. Brute force, however, has never proved a lasting- 
basis for states. 

History also shows that historical development moves- 
from smaller groups, such as the Greek and mediaeval Italian 
city states, to larger groups, such as modern nation states 
and empires. At the present day, though the rights of 
small nationalities are to be respected, their existence»'>can 
be guaranteed only by a League of Nations, which is really 
the first approach to an International State. The evolution 
of history, therefore, it is said, is leading us to a universal, 
state. 

3. Political. Even with the various antagonistic groups 
or nations of the present day the existence of treaties,. 

Political l ea £ lies » an( ^ diplomacy generally shows the possi- 
o i ca kility of a permanent and complete league which 

will ultimately abolish the sovereignty of individual states 
and lead to the univeral state. 

4. Commercial. With modern means of communication 
the inteiests of different nations are so bound up with each 

other that self-interest urges the abolition of 
4. Commcr- organizations which lead to war and destruction. 
* zm The whole economic world is a delicately con¬ 

structed machine which can work properly only when there 
is no danger of sudden crises arising from war or rumours 
of war. With the growing complexity of economic life, 
nations are not self-sufficing; they are inter-dependent, each 
one producing what it is best fitted for and supplying 
others with those things that they themselves cannot 
produce. 

5. Industrial. The manual workers of the various nations- 
of the world are gradually recognizing their common 

. . interests, and are organizing themselves accord* 

. n us a | n gj y> Thus there are international organiza¬ 
tions affecting trade-unions. Socialism is founded on an 
international basis and it has deeply affected not only the 
workers but the higher classes. These international organiza¬ 
tions, it is pointed out by many, already show that state- 
organization is in the process of decomposition. 


6. Legal. The legal aspect of the universal state has 
already been mentioned in connexion with international law. 


6. Legal 


International law, though not law in the ordinary 
sense of the term, is law in the making. The 
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common will to enforce it like ordinary law is gradually 
being formed. 

7. Moral. Thi$ is seen in the growing tendency for 

M . nations to interfere in the affairs of other 

■ nations, to protect oppressed peoples, or to 

prevent wrong. 

8? International, social and cultural. In the modern 
world there is, it is pointed out, much intellectual sympathy 
«. Inter- shown between the peoples of different nations, 
national particularly in university work, where learned 
men work at similar problems and use each other’s results. 
The increased study of social and political institutions of all 
countries also leads to intellectual sympathy. Then, again, 
there is the contact of what is known as *• high society ”— 
citizens of one country living as guests or citizens in other 
countries, or travelling in other countries. In this way a 
common understanding of each other’s institutions and 
national characteristics is spread. This leads to a certain 
cultural community among mankind that in time will break 
down the intolerance between men which at present makes 
them organize in separate and often antagonistic groups or 
states. In this connexion it is also pointed out that religion 
and language, as barriers to inter-communication, are also 
breaking down. Religion more and more is tending to be 
separated from politics and left to the individual conscience. 
Newer states grant universal toleration in religion and old 
states are tending in the same way. With advancing educa¬ 
tion, the citizens of one country learn the languages of 
others. Some languages, such as English, are learnt almost 
universally. The attempts to start a new language such as 
Esperanto as an international common language are indica¬ 
tions of the same universal community. 

The various tendencies, it is said, are indications of the 
formation of a universal state. Just as individual states 
are based on the minds of the citizens composing them, so 
the universal state will be based on a new type of mind, of 
which these various points are evidences. It will take a 
long time for these tendencies to develop the homogeneity 
necessary for international union, but that they will do so 
ultimately is not doubted. 

The various arguments produced to prove the coming of 
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a universal state seem to give good ground for the belief 
Arguments that the Present political system of the world, 
against the is only temporary. Many arguments have been 
Universal voiced against the idea, but on examination they 
State prove somewhat illusory. 

1. One argument is that a universal state would abolish* 
individual liberty. A vast organization, it is said, is not 
compatible with the free development of the individual. 
Against this it may be pointed out that the universal state 

will not affect the ordinary lives of individuals. 
w-h^ak*!- K* ts organization will affect only the most general. 
Individual 1 * nterests individuals. The universal state 
Liberty will not mean uniformity of organization. 

Groups will still continue to be organized 
separately within the world state, just as local government in 
modern states co-exists with central government. The inter¬ 
national state will look to only such general interests as 
universal peace, freedom of commerce, and freedom from 
oppression of groups by groups. The universal state, more¬ 
over, need not interfere with matters of religion and private 
association any more than modern advanced democratic 
states do. The individual will continue to live his life as 
now, but his life will be guaranteed to him by the absence 
of wars. 

2. It is argued that either the universal state must be a 
monarchy or that, if organized, it will break up again into 

separate and opposed groups. There seems 
W‘H hat * 1 little force in this argument, for all modern 
l^ t no political tendencies, even in individual states,. 

are away from monarchy. The rapid spread of 
the federal idea in state organization also points to a pro¬ 
bable type of organization. Federalism is a system of 
government which reconciles local claims with the claims of 
.central government, and its popularity in recent years points 
to its likely success as an organization of a universal state. 

3. It is impossible to have a universal state till the various, 
peoples of the world have reached approximately •similar 

standards of development. This argument is a 
w T ^ l .^% most P ower ^ u ^ one against a universal state in 
Fitted for it immediate future. But very few, even 

though they believe in the idea and ultimate 
possibility of a universal state, think it can be realized in 
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a few years or even in a few centuries. Till the peoples of 
the world are educated, they will fail to understand each 
other, and such laqjs of understanding will lead to conflicts. 
A universal state is only possible where there is a universal 
mind underlying it, and it will take a long time for all people 
to be so enlightened as to give reason sway over passion. 

Even with the existence of unenlightened peoples a 
qni^ersal organization is possible, the less enlightened for 
the time being under the guardianship of the more enlight- 
ened. In the Biitish Empire there are many millions of 
ignorant and barbaric peoples, but their existence need not 
prevent the Empire organizing with other powers for com* 
mon purposes. 

4. The universal state is really no state. The very 
existence of a universal state is tantamount to saying that 
every individual is so perfect that he is a law 
4. That a to himself. This may be the ultimate social 
Universal ideal, but whether it is possible is quite another 
NotReall Question. Even with his imperfections it is- 
a State at^ possible to organize man in a universal state. 
All with law and government much the same as exist 

now. The ultimate moral destiny of mankind 
may be the moral perfection of all men, with perfect social 
union, perfect institutions and perfect freedom. To this the 
international state will be a step : it is a higher manifesta¬ 
tion of man’s nature, but even with imperfections in man it 
is possible. 



CHAPTER IX 

CITIZENSHIP 

1. THE MEANING OF CITIZEN 


The word citizen literally means a resident in a city, or 
a resident in a city who enjoys the privileges of such 
residence. Thus we speak of citizens of .London 
Literal or Calcutta, meaning those persons who reside 
o^Citizen * n thes 6 cities or exercise the rights which 
membership of the cities confers. In this sense 
the word citizen is equivalent to the Greek word polites % 
which meant a member of a polls or city. This is a very 
restricted and specialized use of the word. 

In its widest sense the word citizen is opposed to alien. 
People residing within the area of a state are divided into 
Citizens two c ^ asses * citizens and non-citizens or aliens, 
and Aliens A citizen of a state is one who lives in the state 
and is subject to the state in all matters. 
Citizens owe their allegiance to the states in which they 
reside. Aliens owe allegiance to another state. Aliens 
must, of course, obey the ordinary laws of the land in which 
they reside, and these Jaws may also include regulations 
. which are made by treaties between the country of the aliens 
and the country in which they reside. Aliens receive the 
protection of the law for their person and property in the 
state they inhabit, and for such protection they must obey 


laws even though they be different from those pre¬ 
vailing in the state to which they owe allegiance. The alien 
inhabitant must also, as a rule, pay rates and taxes accord¬ 
ing to the ordinary methods prevailing in the state or local 
area, but aliens do not receive political privileges. The 
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-privileges of voting, of election for public bodies and the 
holding of public offices are generally denied them. 

The privileges qf citizenship may be divided broadly into 
two classes ; (a) general protection of the law, and (b ) the 
right to vote in elections, the right to be elected, 
and or to appointed to public office—what may be 
Rea£ent° r ca -U e d the political privileges of citizenship. In 
popular speech two senses of the word citizen 
are often confused owing to lack of discrimination between 
these two classes of privileges. In one sense, citizen is 
used to mean all those who reside in a state, enjoy the 
protection of its laws, and also the political privileges. In 
another sense, citizen is confined to those only who enjoy 
political privileges. In modern democracies every one is 
theoretically equal before the law but not every one is 
allowed the privileges of citizenship. In Britain, for 
example, minors, and a certain number of adults, men and 
women, who have not a residential or property qualification, 
have not the privilege of the vote. In some other countries 
a distinction is made between those who are literate and 
those who are illiterate, as in some of the American states, 
where illiterate persons are not allowed to vote. In other 
-states people who do not pay a certain amount of taxation 
are not allowed to vote, and in all states those who are of 
unsound mind and those who are habitually criminal are 
excluded from the political privileges of citizenship. 

A distinction is sometimes made between subject or 
residefit (the wider sense) and citizen (the narrower sense). 

There are two classes of citizens: (1) citizens by birth 
or natural citizens, and (2) citizens by adoption or 
naturalized citizens. Naturalized citizens are 
Classes of those who come from another state and choose 
i mens tQ give up their ' natural ’ citizenship of that state 
and adopt the citizenship of the state in which they have 
come to reside. The rules governing naturalization vary 
from state to state. Generally speaking, natural citizens 
have superior rights to naturalized citizens. Naturalized 
citizens are often excluded from holding the highest offices 
of state. For example, the office of President of the United 
States can be held only by natural-born citizens. The citizen 
whose whole traditions belong to the state may be expected 
to be a more loyal member than one whose birth and 
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traditions are of another state. Accordingly, it is safer to* 
allow only natural-born citizens to occupy those government 
posts which demand the greatest loyalty, and patriotism in> 
service. 


2. THE ACQUISITION OF CITIZENSHIP 


Citizenship may be acquired in several ways, viz.— 

(1) Birth, which usually means birth within the country, 
but which may also be taken in a wider sense, 
A Cl uirln° f e '?'» accor di n f£ to English law birth in an English 
Cit?zenJh1p or * n an English embassy is equivalent tt> 

birth in England; 


(2) Marriage, whereby an alien wife becomes a member 
of the family and state of her husband ; 

(3) Naturalization. 

The first and chief mode of acquiring citizenship is by birth. 
There are no uniform rules in the different states in this 
matter. Some states, e.g. y Germany, Sweden and Switzer¬ 
land, have adopted the rule that descent alone is the decisive 
factor. This is called ius sanguinis , or the rule of blood- 
descent. According to this rule, a child, whether bom 
within the state or in a foreign country, becomes ipso facta 
by birth a citizen of the parent state. Other states, such as- 
Argentina, have adopted the ius soli , or the rule that the 
territory on which birth occurs is exclusively the decisive 
factor. According to this rule, every child born on the 
territory of such a state, whether the parents be citizens or 
foreigners, becomes^ citizen of the state, whereas a child 
born abroad, even although the parents may be citizens, is 
an alien. Other states, such as Great Britain, the United 
States and France, have adopted a mixed principle. 
According to the law of Great Britain and the United States, 
.not only children of subjects born at home or abroad (ius 
sanguinis ), but also children of foreign parents born on their 
territory (ius soli) become citizens. The French law considers 
children of French citizens born abroad to be French. 
Children of foreigners born in France, unless within one 
year after attaining majority they choose the citizenship of 
their parents, are also regarded as French citizens. 

The rule of birth-place is the principle of Roman law. 
Its simplicity is its chief merit. But birth alone is not a 
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Natural¬ 

ization 


fair test In the modern world particularly the place of 
birth is frequently accidental. A child may be born when 
its parents are touring throughout the world,. 
The Prin- an( j obviously unjust to compel that child 
Birth'place t0 a< *opt the nationality of the state in which it 
happens to be born. It would be not only unjust 
but ridiculous to regard the child, say of an English officer 
who* happens to be staying in Germany with his wife when 
his child is born, as a German citizen. 

The most equitable rule is that of kinship or blood. Its 
chief difficulty lies in the complications that arise in proving 
the nationality of the parents. The English and the 
American rule is the old feudal rule of the place of birth, 
but it is frequently found necessary in each case to modify 
the legal rule by the application of commonsense principles. 

The most important mode of acquiring citizenship 
besides birth is that of naturalization in the wider sense of 
the term. Through naturalization a person who 
is a foreigner by birth acquires the citizenship 
of the naturalizing state. According to the 
law of different states naturalization may take place 
through— 

(а) Marriage. A foreign woman marrying a subject 
of a state becomes thereby ipso facto naturalized , 

(б) Option . Children born of foreign parents, after 
coming of age, may choose to be members of the 
state in which they were born, and thus be 
naturalized; 

Domicile. Some states allow a foreigner to be¬ 
come naturalized by his taking his domicile in 
their territory; 

(d) Appointment as a government official . Some- 
states let a foreigner become naturalized ipso facto 
on appointment as a government official; 

(c) Grant on applicatio7i. In all states naturalization 
may be procured through a direct act on the part 
* of the state granting citizenship to a foreigner who 
has applied for it. This is naturalization proper; 
it implies the reception of an alien into the citizen¬ 
ship of a state through a formal act. The object 
of such naturalization is always a foreigner who, 
if naturalization is granted, becomes a citizen of 


w 
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the naturalizing state. The government which 
grants naturalization may prescribe such condi¬ 
tions as it likes. < 

One o! the most usual conditions is residence for a set 
period of time. Some states lay down more conditions 


Conditions 
of Natural¬ 
ization 


than others, but every state requires the fulfil¬ 
ment of some kind of conditions. Some¬ 
times naturalization is only partial, that 
is to say, while a naturalized citizen may 


receive the ordinary benefits of citizenship such as 


protection of person and property both in the country 


iu which he is naturalized and in other countries where his 


interests are looked after by the representative of his 
adopted country, at the same time he may be excluded from 
■occupying the chief posts in his country of adoption. Thus 
in the United States the President and Vice-President 
must be natural-born citizens of the United States. In 
France and Belgium a distinction is made between ordinary 
naturalization and * grand * naturalization. Only by grand 
naturalization can an alien be made politically equal to a 
natural-born citizen, and grand naturalization can only be 
granted when a specific number of conditions are fulfilled. 
Ordinary naturalization is granted on easier conditions. 

In Great Britain there is a distinction between natural¬ 
ization and denization. Naturalization is the result of an 
Act of Parliament; denization is conferred by the executive. 
Naturalization in Great Britain confers upon an alien the 
same rights as are possessed by natural-born citizens, where¬ 
as a denizen possesses those rights only partially. In the 
ordinary affairs of life there is not much difference between 
the two. But in certain matters the denizen is restricted, 
particularly in public life. He cannot be a member of the 
Privy Council or of either House of Parliament, occupy any 
high public office, or take a grant of land from the Crown. 

When a foreign territory is incorporated under a state 
.sometimes citizenship is conferred wholesale on the basis 
of residence on the newly acquired tdrritbry* 
Other Me- j n this way the citizens of the acquired territory 
Acquiring become citizens of a new state. They have a 
Citizenship new allegiance and new political obligations, but 
their relation to one another in private matters 
remains the same as before; in other words, their public 
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law is changed and their private law remains the same.. 
There are many historical examples of such transfer of 
citizenship. Florida, Louisiana, California and Alaska were 
all annexed by the United States and at the time of annexa¬ 
tion arrangements were made to admit the citizens to the 
full rights and privileges of the United States. 

Sometimes when territories are ceded from one state to 
another the inhabitants retain their original citizenship,, 
but this must be specially recognized in the act of cession,, 
■otherwise they would become citizens of the superior state. 

The results of citizenship are matters partly of private, 
partly of public law. In private law, as a rule, citizens and 
aliens are alike regarded as both possessing full 
ttfCwSTn** rights. In the sphere of public law, however, the 
Jjjjp 1 ,zen “ distinction between the two is fully maintained. 

The following rights, except in case of special, 
grant, are confined to citizens— 

(a) the right of permanent residence in the country; 

( b ) the right to the protection of the state, even if the 

citizen is staying abroad ; 

( c ) the exercise of the franchise; 

(i d ) the right to hold public offices ; 

( e ) sometimes such general political rights as those of 
association, petition or free publication. 

This does not mean that aliens are absolutely excluded from 
the exercise of these rights ; it means only that they enjoy 
them on sufferance. Full citizenship implies membership 
in the nation and complete political rights; it is thus the 
fullest expression of the relation of the individual to the 
state. 

Citizenship may be lost in various ways according to the 
laws of the country in which citizens are domiciled. A 

f woman may Jose it by marriage with an 

Citizenship a ^ en * Service under an alien government 
may lead to the loss of it. Desertion from 
military service, acceptance of foreign decorations, 
judicial condemnation for certain causes, all lead to the loss 
of citizenship in the various states of the world. A very 
usual cause of the loss of citizenship is long continued 
absence from the country of birth or adoption. The laws 
of several states declare that if a citizen is absent for a. 
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, specified period of years and does not declare his intention 
to continue his citizenship, it automatically lapses. 

The most common method of losing citizenship is 
voluntary resignation and adoption of new citizenship, 
tin this matter, as in most others, the laws of states 
vary exceedingly. Some states completely deny the 
right of a citizen to resign his citizenship under any circum¬ 
stances'. Others allow the right of resignation under certain 
stringent conditions. Others allow a temporary withdrawal 
of allegiance so long as the person concerned is residing in* 
another territory. Several states refuse the right to resign 
citizenship to any males of requisite age who have not 
performed military duties. 

The modern tendency in matters of citizenship is to 
recognize the right to adopt anew citizenship if the individual 
so wishes. The English theory used to be that an English¬ 
man always remains an Englishman unless with the consent 
of the Crown he definitely renounces his allegiance. The 
consent of the Crown was necessary, otherwise, in the eyes 
of the English law, no act of a foreign government could 
change an Englishman’s nationality. In 1870 the British 
Government gave up the old theory and made a general rule 
that any British subject voluntarily naturalized under a 
foreign government should cease to be a British subject. 

Most states allow for a naturalized citizen returning to 
his own country, i.e., for the reversal of naturalization ; they 
allow for repatriation after expatriation. 

3. DUTIES OF CITIZENSHIP 

The state, with government, exists to further the general 
good of the community. But the state and government are 
not something apart from the citizens of the community. 
The attitude of many citizens seems to be that government 
is a tyrannical machine, especially invented for oppression. 
It is not; it is the machinery of the state, which consists 
of individuals and exists for them. In modern denjtocrjitic 
countries, where government is accused of oppression, 
mismanagement, etc., in all likelihood the citizens 
themselves are at fault. The purposes of the state are 
their purposes, and if the state is to serve its purpose 
properly citizens must fulfil their civic duties. The 
errors of government may be many, but the neglect of their 
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•civic duties by citizens is much more marked. Were the 
energy spent in destructive criticism of government spent in 
real constructive wbrk, in the proper fulfilment of the duties 
of citizenship, there would be much less cause to carp at the 
acts of government. 

The chief duty of each citizen is obedience to the law. 
If ®ne citizen disobeys, and is not punished, then 
other citizens may also disobey the law.’ If all 
ience c i t i zens disobey the law, then the law practically 
does not exist and the individuals are living without the 
benefit of the state. The interests of the state are fhe 
interests of the community. The interests of the community 
are greater than the interests of any one individual. Laws 
exist in order to further the interests of the community. 
Obedience to the laws, therefore, is one of the most necessary 
things for securing the interests of the community as distinct 
from the interests of individuals. It may indeed sometimes 
appear hard that an individual should be punished, but 
the fact remains that punishment for breaking the laws 
is the chief instrument in the hands of the community for 
preserving its own interest, and individual interest must 
always be sacrificed to the general interest. 

Another duty of the citizen is allegiance to the state. 
Allegiance means that the individual gives his whole-hearted 
service to the state. This implies many things. 
Allegiance ^<5 first place, allegiance implies the 

-Service duty of defending the state against danger, 
if the state is involved with another state in war. 
It means that the individual must serve the state in the 
way most suitable for the defence of the state. For able- 
bodied men this service as a rule takes the form of military 
service. The individual must be prepared to sacrifice his 
own life for the state. In most states military service is 


compulsory, that is to say, each male citizen, when he 
reaches a certain age, is called upon to undergo a period of 
military training in order to fit him for active military 
service, should necessity arise. If the individual deserts from 
the army or refuses to perform the duties for which he is 
called upon, he may be either imprisoned or deprived of his 
<eitizenship. In some countries, notably Great Britain, the 
voluntary military system prevails. There is a standing 
Army in peace times which is recruited on the voluntary 
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principle. In cases of emergency, as in the Great War, it 
may be found necessary to introduce compulsory service. 

Another foim of service which citizenship implies is the 
support of the public officers in the performance of their 
duty. It is the duty of every citizen to support 
Govern 4 ° f ^ ie po ^ ce an ^ legally constituted authorities in 
ment™" t * je suppression of riot and revolution. In £act». 

in Great Britain it is a legal duty of every 
citizen to support the authorities in preserving the public 
peace, and a citizen is liable to punishment if it can be 
proved that he deliberately refrained from discharging his 
duty. It is also the duty of citizens to refrain from disturb¬ 
ing the public peace, to refrain from instigating riots, sowing 
sedition or disturbing people's mind against the authorities. 
As the state and government exist for the common good, it 
is impossible to expect that individuals with grievances will 
not voice their grievances, but in voicing their grievances 
citizens should always proceed in the ordinary constitutional 
method which the law of the land allows. It may happen, 
of course, that the existing type of government may render 
it difficult to voice grievances, but it must be kept in mind 
that the destiuction of government by revolution or rebel¬ 
lion always brings greater evils than it suppresses. The 
most recent example is Russia. Practically everybody in 
Russia admitted that the machine of government required 
remaking, but instead of remaking it in an orderly and 
constitutional way, the discontented people of Russia 
smashed it completely to pieces. The evils of the revolution 
were a millionfold more pronounced than those existing 
under the old system. Under the old system of Russia there 
was absolute monarchy or autocracy which, however in¬ 
efficient it may have been, preserved peace and order, and 
gave security to person and property. Under the popular 
or Bolshevist rule a far more rigid autocracy was set up, 
without security to person or property and without ability 
to preserve peace and order. 

Allegiance also demands from the citizen the giving of 
his service for public duties such as holding public 
Pubfic office and recording his vote. In modern demo- 
Duties cracies most citizens above a certain age possess 
a vote. Not every one can occupy a definite 
public office, but every one who is physically able can vote. 
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It is a fundamental duty of the citizen in a modern 'demo* 
cratic country to record his vote even if he does not aspire 
to office. The government rests on the will of the people, 
and unless the people express their will through their vote, 
then they cannot complain if the government is not con* 
ducted according to their own desires. The duty of voting 
is ^simple and effective duty, but in a properly constituted 
state it implies something more. It implies that the citizen 
should be a student of public matters, that he should 
acquaint himself with the problems of the day, and, by close 
study of the problems, train himself to be as judicial in his 
decisions in political matters as he should be if serving on 
a jury in a law court. 

In many countries in bygone days public duty of some 
sort was compulsory for every citizen. For example, in some 
rural communities (areas of local government) each citizen 
was forced to give certain days of the year for service on 
the public roads. This has now disappeared, but it has been 
replaced by two things—(I) voting for public bodies, and 
(2) the payment of taxes. 

Public bodies have to perform certain functions for the 
community and these functions must be performed in the 
best possible way. Public officers have to 
of Taxes arrange for the various public works for which 
they are elected, and in order to do so they must 
levy taxation. For the central government the money is 
raised in various ways, by income-tax, customs duties, excise 
duties, etc. For local government the taxation (called 
rates) is levied according to the requirements of the local 
areas. In this way citizens are able to commute the old 
service that they had to perform. A permanent staff of 
officials and workers is kept at the public expense for the 
performance of public duties. 

A little consideration will show that if there were no 
taxation there could be no government. Government 
servants must be paid, government agencies conducted; 
and if-the people agree that government has to perform 
certain things, then they must also provide ways and means- 
They must, therefore, admit the right of the state to levy 
taxes, or, if necessary, even to confiscate private property 
for the public welfare. 

Of course, every government tries to apportion its 
14 
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taxation among the people as £airly as possible. To tax one 
class at the expense of another, or to tax one industry or 
trade at the expense of another, would* be grossly unfair. 
It is a very difficult matter for government to apportion its 
taxation satisfactorily. Everybody, whatever his status in 
society, complains when he has to pay taxes, and the govern¬ 
ment must do its best in order to make these complaints as 
unimportant as possible, or, on the other hand, to prove to 
the complainants, if necessary, that they have very little 
grounds for complaint. 

The duties of government towards citizens are not fixed. 
Some people (called individualists) think that government 
interference should be limited to the protection of person 
and property. The opposite school (called socialists) think 
that government should undertake the management of every 
branch of social activity. As modern governments rest on 
the minds of the people themselves, it depends on the type 
of minds at any particular time whether the government is 
individualistic or socialistic. Before the Great War govern¬ 
ment did not interfere in any marked degree in industry and 
commerce. During the Great War government found it 
necessary to interfere in many ways not only m industry and 
commerce but in the private life of the people. The cir¬ 
cumstances of the case justified the interference. As soon 
as the war ended, the cry arose among a large section of 
the community for the withdrawal of government inter¬ 
ference ; by others, the extension of government inter¬ 
ference was asked. A large section of miners and railway- 
workers are now demanding that government should take 
over the management of railways and the management of 
mines. The future activity of government in this direction 
will be determined by the public interest and the mind of 
the people, as shown at the periodical elections. 



CHAPTER X 

i 

THE CONSTITUTION OF THE STATE 

1. DEFINITION AND CLASSIFICATION 

The constitution of the state may be defined as the 
fundamental rules which regulate the distribution of powers 
in the state or which determine the form of 
government. Austin, the law-writer, calls it 
.tutioiT*' “ that which fixes the structure of the supreme 

government.” Lewis, the well-known English 
writer on Political Science, calls it “ the arrangement and 
'distribution of the sovereign powers in the community, or 
(form of government.” This is practically a direct reproduc¬ 
tion of the definition of Aristotle, who says that the consti¬ 
tution is the way in which citizens, who are the component 
parts of the state, are arranged in relation to one another. 

The constitution of a state is that body of rules or 
laws, written or unwritten, which determines the organiz¬ 
ation of government, the distribution of powers to the 
various organs of government, and the general principles on 
which these powers are to be exercised. Every state must 
have a constitution. It is true that some constitutions may 
be more clear and more developed than others; but wherever 
there is a state there must be certain fundamental rules or 
principles governing the exercise of power in the state. 
Even in what we*know as “ advanced” states the consti¬ 
tution may be somewhat indefinite. Thus in Great Britain 
it is difficult to say what exactly is the constitution. Never¬ 
theless, the constitution exists. It is impossible to conceive 
•of a state in which there is no constitution. 

The traditional classification is written and unwritten 
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constitutions. The distinction between the written and the- 
unwritten constitution is founded on the distinct* 
Classifi- ion between written and Unwritten law, or 
cation of between statute and common law. This distinc- 
tutlons • ti° n » however, is not satisfactory. An unwritten 
Writtenand constitution is one which is based on custom or 
Unwritten .sage; a written constitution is one which*has 
been definitely enacted in a single legal instru¬ 
ment. On examining constitutions of these two types we 
find that in unwritten constitutions a large number of 
customs are definitely written down, and that in written con¬ 
stitutions, however definite they may be, there is always 
an unwritten element, an element of custom or usage. In 
the unwritten constitution, a custom, once written down, is 
as important as an enacted law. In a written constitution 
the element of custom is as important as the constitution 
which is written. The distinction, therefore, between: 
written and unwritten constitutions is not satisfactory ; but 
it has been accepted because of the difficulty of finding any 
other basis of classification. The classification evolved and 
enacted is adopted by some writers, the evolved constitution 
being practically the same as the unwritten constitution,, 
and the enacted the same as the written. Sir Henry Maine 
classifies constitutions as, firstly, historical and evolutionary 
that is, constitutions which have developed gradually accord¬ 
ing to historical experience, and, secondly, a priori , that 
is ‘‘founded on speculative assumptions remote from 
experience.” Of the historical and evolutionary type, the 
constitution of Great* Britain is the chief example. Of the 
a prion type, the constitutions of France of the eighteenth 
century are examples; these constitutions were drawn up- 
according to certain pre-conceived ideas of justice. 

The most satisfactory basis for the classification of con- 
Lard stitutions has been given by Lord Bryce in his- 

Bryce's book, .s Indies in History and Jurisprudence . 
Classifi- Bryce classifies constitutions as Flexible and 
cation ‘ Rigid. His argument is as follows :— *’ 

Constitutions, past and present, are of two leading types. 
Some are of natural growth, made up of enactments, under¬ 
standings, and customs which have practically the same force 
as enactments. They are largely an accumulation of* 
traditions and precedents, and, as a rule, are unsymmetriqal 
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and unwieldy. Others are the work of conscious art. Such 
constitutions are contained in one legal instrument, which 
has beeh drawn up at one time by a definite 
body. These constitutions might be distinguish¬ 
ed as old and neio types, or they might be 
called common-law constitutions and statutory 
constitutions ; but the latter description is open 
to the criticism already given in connection with written and 
unwritten constitutions. 

Bryce himself takes as the basis of distinction the relation 
which each constitution has to the ordinary laws of the 
state and to the ordinary authority which passes these laws. 
In some states the constitution is subject to the same 
machinery as the ordinary laws of the land. In such cases 
the term constitution simply means those statutes and 
customs of the country which determine the form of govern¬ 
ment and the arrangement of the political system. It is 
often difficult in this case to say what is constitutional and 
what is not constitutional. Some statutes, while contain¬ 
ing definite constitutional matter,, at the same time may 
contain much that is not constitutional, and other statutes 
which at first sight seem to have nothing to do with consti¬ 
tutional usage, may in reality contain important consti¬ 
tutional matter. 

In other states, the constitutional legislation in the state 
is subject to a special process. In this case constitutional 
law is clearly demarcated from ordinary statute law. The 
constitutional law is passed by a special authority and can 
be amended only by a special authority, and, further, if the 
■ordinary law of the land conflicts with constitutional law, 
the ordinary law must give way. 

Bryce adopts the terms flexible and rigid to describe the 
nature of these two types of constitution. The one type is 
called flexible because it is elastic, and can be 
JFlurible bent in various ways, and still retain its main 
features. The other called is rigid because it 
ttftimw is definite and fixed. The flexible type is the 
earlier in r date. In the other classifications 
mentioned, it is equivalent to the unwritten, the evolved, or 
historical. In the modern world flexible constitutions have 
almost died out. The one notable example is the constitu¬ 
tion of the United Kingdom. - Austria-Hungary had a flexible 
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constitution before the Great War, but now that consti¬ 
tution has disappeared. Italy has a constitution which i& 
half-way between the flexible and the rijfid types. 

The rigid constitution has taken the place of the flexible 
constitution over practically the whole world. All the states, 
of Europe have adopted it, and even Great Britain, the chief 
example oi the flexible type, must adopt it if a scheme of 
Imperial Federation is carried into effect. All the Self- 
Governing Dominions of Great Britain, Australia, Canada,. 
South Africa and New Zealand, have the rigid type of consti¬ 
tution. Their constitutions originally emanated from Great 
Britain herself. They are really Acts of the Imperial Parlia¬ 
ment. The same is true of India, where the constitution 
cannot be amended or changed by the Indian Legislature, 
but by a higher legislative authority, viz., the King-in-Parlia- 
ment—the legislative sovereign of the British Empire. 

The well-known writer on British and American constitu¬ 
tional practice, De Tocqueville, says : 41 Technically there 
•is no British constitution. 1 * This remark has often been 
quoted carelessly by speakers and writers, as if it were a 
discredit to Great Britain to have no constitution. What 
the statement means is that in Great Britain there is no- 
definite constitutional enactment such as exists in the United 
States or France. But that there is no constitution at all 
is far from the truth. Great Britain has a flexible type of 
constitution. Both constitutional and ordinary law can be 
enacted and amended by the same legislative process. It is* 
true that no lawyer can definitely put his finger on any 
enactments or numbefr of enactments that can be said to form 
the British constitution ; but that does not mean that the 
constitution does not exist. 

The British constitution consists of a mass of authorities 


and enactments such as the Great Charter, the Bill of Rights, 


The 

British 

Consti¬ 

tution 


the Habeas Corpus Acts, the Petition of Rights, 
the Act of Settlement, the various Reform Acts 
(1832-1928), the various Municipal Acts ( Local 
Government Acts and various Acts concerning 


the organization of the law courts. All these 


Acts are definitely constitutional. There are other Acts, 
such as the Scottish Universities Act, which, though primarily 
educational, ecclesiastical or municipal measures, really 
contain important constitutional matter. In addition to these. 
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enactments there is a large number of customs, traditions 
and precedents in the British constitution. The whole 
system of cabinet 1 government depends not on legislative 
enactments but on custom. The British constitution, there¬ 
fore, may be defined, in the words of Lord Bryce, as “ a 
mass of precedents, carried in men’s memories or recorded 
in writing, of dicta of lawyers or statesmen, of customs, 
usages, understandings and beliefs bearing upon methods 
of government, together with a certain number of statutes, 
some of them containing matters of petty detail, others 
related to private just as much as to public law, nearly 'all 
of them presupposing and mixed up with precedents and 
customs, and all of them covered with a parasitic growth of 
legal decisions and political habits, apart from which the 
statutes would be almost unworkable, or at any rate, quite 
different in their working from what they really are.” 

It is, therefore, quite untrue to say that there is no 
British constitution. It is true that in Britain there is not the 
same difference between an ordinary statute and 
Meaning of constitutional law as there is in America or 
14 Uncon- ^ France. The word “ unconstitutional ” is often 
inlfc* 011 * 1 ” used in political debates, particularly in reference 
Britilh to new l aws proposed by the government. If 
Consti- these laws implyuew methods of government, or 
tution any striking departure from the old methods, 
the word is used by opponents of the pioposed 
law to discredit the government. What is really meant by 
<f unconstitutional ” is that the proposal, if carried into effect, 
will be an unusual breach of a principle which has come to 
be regarded as inviolable. 

Constitutional law and statute law differ from each other 


(a) in content. Statute law is simply the law passed by the 
legislature in a state for the regulation of the 


Constitu- 
tio«l and 
Statute 
Law 


lives of the citizens. Constitutional law deals 
with fundamental principles and methods of 
government. (6) In the method of enactment 
and amendment. This distinction, however, is 


applicable only in those states which have a rigid constitu¬ 
tion. In Great Britain constitutional law can be distin¬ 


guished from statute law only by its content or purpose, 
both constitutional and statute law being subject to the same 
legislative procedure. The King-in-Parliament, that is the 
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King with the House of Lords and the House of Commons, 
is the legal sovereign in the British constitution and as such 
■can pass a law raising the income-tax b/ one penny in the 
pound, or a law making the profoundest constitutional 
change. 

The difference between statute and constitutional law in 
rigid constitutions is very marked. In the United States of 
America the legislature for ordinary legislation is Congress. 
For constitutional legislation, however, a totally separate* 
machinery exists, a machinery which makes an amendment 
of the constitution very difficult. The constitution of the 
United States cannot be amended without the consent of 
two-thirds of Congress and three-fourths of the states in the 
federal union. Very elaborate procedure exists for the 
proposal of amendments and the adoption of amendments. 
So elaborate, indeed, is the procedure that it is extremely 
difficult in the United States to carry through any amend¬ 
ment at all. The same is true of the state constitutions in 
the United States. The whole theory of the constitutional 
law in the United States is that it is something higher, more 
fundamental, and more important than the ordinary law of 
the land, and as such must not be interfered with too easily. 
In France also constitutional amendment is subject to a 
special process. The ordinary legislature in France is the 
Chamber of Deputies and the Senate, which meet in Paris. 
But any proposed constitutional amendment must pass 
through the National Assembly, that is, the two Houses 
sitting together at Versailles, as well as through the two 
Houses separately. In Germany, under the old system, the 
constitution could be amended very much in the same way as 
ordinary legislation was passed. It required, however, a 
■special number of votes. 

It is thus clear that in Great Britain constitutional and 
statute laws are subject to the same process. This is true 
of all flexible constitutions. In Italy, though the constitution 
is contained in one enactment, the ordinary legislature xqay 
amend it.. In all rigid constitutions, however, there is a 
definite distinction between constitutional and statute law. 
The constitutions are made by a definite body distinct from 
the ordinary law-making body and can be amended only by 
special process varying in difficulty from step to step, but 
always different from the normal law-making process. 
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2. THE QUALITIES OP FLEXIBLE AND RIGID CONSTITUTIONS 

Bach type of constitution has both its merits and its 
•demerits. The fact that each tends to assimilate some of 
the characteristics of the other seems to prove 
■Com* that the best type of constitution is a mixture of 

S arative the flexible and rigid. The chief merit of the 

lerits and flexible constitution is its adaptability. It is 
Flexible 8 °* erable without any difficulty and, therefore, it 
and Rigid easily meets new emergencies. The flexible con- 
Conati- stitution is thus very well suited to an advancing 

’tutloni community. It can be amended as easily as an 

ordinary law can be passed. When amendment 
is necessary, there is no unusual disturbance in the law¬ 
making process of the country. The flexible constitution is 
Also valuable inasmuch as it is not subject to popular passion. 
It is not recognized as particularly sacred by the people. 
A rigid constitution, on the other hand, is often looked on 
as a sacred repository of popular rights, and as such in times 
of popular excitement it is subject to popular violence. In 
France, for example, during the Revolution the people con¬ 
centrated their minds on constitutions as the guarantees of 
rights. The extraordinary number of French constitutions 
passed during the past century and a half proves that rigid 
constitutions may often be a danger to national peace. 
•Since the Revolution France has had many constitutions, 
•each of which was actually in operation for some time; 
but, except for the present one, no one of them continued 
in existence for as long as twenty years. Flexible con¬ 
stitutions provide an easy method of legal amendment and 
legal development. Whereas in national crises rigid con¬ 
stitutions may be completely shattered, flexible constitutions 
are so adaptable that they easily can survive political storms. 
Further, a flexible constitution provides an excellent mirror 
of the national mind. A rigid constitution may represent 
the national mind at a particular period; but, especially if 
amendment is difficult, rigid constitutions do not move with 
the times. This is obvious in tbe constitution of the United 
States, where the rigidity of the constitution has necessitated 
several developments outside the constitution in order to 
suit the national life of the United States. The most notable 
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extra-constitutional development in the United States is the 
party system, which arose in order to bring: about co-ordi¬ 
nation between the legislative and executive branches of 
government which were so rigidly separated by the consti¬ 
tution. 

The great merit of rigid constitutions is their definiteness. 
Being embodied in a single document, such constitutions are 
definite and certain. Beyond this definiteness and certainty, 
however, the rigid constitution frequently is useless, ft 
very often lays down fundamental principles of popular 
liberty, but these principles, however definitely enunciated, 
are of little avail unless they are accompanied by 
constitutional methods by which they can be guaranteed. 
For example, in the Belgian constitution, there are 
fundamental ideas governing the liberty of the press and 
the liberty of speech, but no method is laid down whereby 
either the press or speech is to be made free. In Great 
Britain, where there are no such constitutional guarantees, 
this liberty is secured far more effectively than in Belgium 
by the rule of law. It is thus very easy to ex¬ 
aggerate the value of rigid constitutions as guarantees of 
individual liberty. General principles of liberty are apt to 
be enunciated more as the result of popular passion than 
as the reasoned basis of civic life, and popular passion loses 
its meaning in the succeeding generation. It is absolutely 
impossible, in any one document at one period in history, to 
give a final statement or analysis of the principles of 
political life. Rigid constitutions attempt to do this but, 
unless amendment is extremely easy, they attempt to do 
what is impossible. Progress demands adaptability and 
flexibility, and such adaptability and flexibility can only be 
secured in countries with rigid constitutions by a sufficiently 
easy method of amendment. 

Some writers hold that rigid constitutions are more valu¬ 
able than flexible constitutions because they are less subject 
to party feeling. This, however, is not true. Rigid con¬ 
stitutions are the focus of national sentiment; they are 
centres of national discussion and as such are more subject 
to party forces than flexible constitutions. Further, 
the flexible constitution, it is sometimes said, is not 
suited to democracy, because democracies are suspicious of 
what they cannot understand. Flexible constitutions are 
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long historic growths not easily understood by the average 
man. Rigid constitutions are clear, and easily understood. 
Flexible constitutions, therefore, it has been said, are more 
suited to an aristocratic type of government. This, how¬ 
ever, is a theoretical objection. It is questionable whether 
in normal times the masses trouble about constitutional 
matters at all. In abnormal times, as we have seen, the 
rigid constitution is in more danger of destruction than the 
flexible. It may also be pointed out that the two most free 
countries in the world, each of them a democracy, Great 
Britain and the United States, are diametrically opposed* in 
constitutional type, a fact which suggests that both liberty 
and democracy depend on other bases than rigid or flexible 
constitutions. 


The modern tendency in constitutions is towards rigidity. 
It may safely be said that in a few 7 years not a single example 
of the flexible type will exist. A rigid eonstitu- 
Req«i«te. tion is the enunciated will of the sovereign 
Consfltu- P e °Pl e * and, as such, should be definite, and as- 

tion clear as human language can make it, so that 

there should be no dispute or likelihood of 
dispute as to what the constitution means. The constitution 
usually has three sets of provisions :— 


(1) A series of fundamental rights, civil and political. 

(2) The outlines of the organization and the govern¬ 
ment. 

(3) Provision for the amendment of the constitution.- 
These provisions have been called the t hree essentials of a 
constitution : namely, liberty, governmenTand sovereignty. 
Bui as these provisions are fundamental, they should be as 
brief as possible. Brevity lessens the chances of dispute- 
in subsequent generations. Moreover, no one generation 
should venture to lay down the final laws of political life or 
organization. Not only should the constitution be brief,. 
bu£ it ^iould be amendable without too much difficulty. In 
some of the state constitutions in the United States, not only 
do the constitutions contain much detail (e.g., sumptuary 
laws) which* properly belongs to the sphere of ordinary 
statute law, but they are difficult to amend. They err both' 
in their content, which is too detailed, and in their process, 
of amendment, which is too difficult. 
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3. CREATION AND AMENDMENT OP CONSTITUTIONS 


The constitution is the expression of the national will of 
a people, and it is not really correct to say that a constitu¬ 
tion, whether flexible or rigid, is definitely < 
'con*t!tu- f created at a given point in time. The national 
tions * U " will exists independently of its formulation in a 
legal instrument: in other words, the state does 
not begin when a constitution is drawn up. From the point 
of view of Public Law, not of Political Science, we can say 
that constitutions are created, or amended in such-and-such 
a way at such-and-such a time. From this point of view we 
•can say that flexible constitutions are not created at any 
particular point of history—they grow gradually—and that 
rigid constitutions are definite instruments enunciated at a 
particular point in history. 

Rigid constitutions may be made in two ways :— 

-Methods (1) They may be made by a legislative as- 
of Creating Sembly. 

Rigid Con- (2) They may be granted by a superior 
•titutioM government. 

Examples of the first type are the constitutions of the 
United States, of France and of Germany. In each of these 
cases constitutions were formulated and adopted by special 
legislative bodies as the result of war or of revolution. 
The first constitutions of the United States were granted 
by the English Government. After the War of Independence 
the American colonies drew up constitutions for themselves 
and for the federal government. In France during the 
revolutionary period several constitutions were drawn up by 
special legislative bodies, or " constituent ” assemblies, but 
they were all short lived. The present constitution of France 
is the result of the Franco-Prussian War of 1870. It was 
•created by a National As sembly elected by manhood suffrage. * 
In the French constitution a distinction is made between tjhe 
•constitutional laws, which can be amended only by a special 
process, and organic laws which can be changed by th* 
ordinary legislature. The constitution of tlfe* German 
Empire, as it was before the Great War, was also the result 
of wars and revolutions. After the Napoleonic wars the 
German Confederation was established, but this Confeder-* 
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ation went through several changes before it culminated 
in the German Empire. After the Franco-Prussian war 
the German constitution was drawn up and ratified by a 
parliament of the whole of Germany. The present German 
constitution was also the result of war. It was drawn up 
by a constituent assembly (the National Assembly) elected 
aftet the end of the Great War, in 1919. 

The British Dominions have constitutions which were 
granted by the British Parliament. These constitutions, it 
is true, are only constitutions granted to subordinate law¬ 
making bodies, but with the advance of time these sub¬ 
ordinate law-making bodies ate becoming more and more 
independent. The form of their own government is deter¬ 
mined by the constitutions which they have received from 
the Imperial Parliament. 

We have already noted that even the historic flexible' 
constitution of Great Britain is in danger of becoming rigid. 

The future seems to be with rigid constitutions. 
Circum- Several circumstances favour the adoption of 


stances 
Favouring 
the Growth 
of Rigid 
Coastitu- 


rigid constitutions. In the first place, the 
citizens of modern democratic countries desire to 
guarantee their rights by restraining the powers 
of government. In the second place, democratic 


tions ideas of self-government have taken the form of 


granting constitutions to subordinate bodies, in 
order both to guarantee the rights of the people concerned, 
and to prevent controversy regarding the principles of 


government. In the third place, when a people changes its 
form of government, it naturally desires to make explicit the 
basis of the new government. In the fourth place, the rapid 
advance of federalism as a form of government has- 


given much impetus to rigid constitutions. Federalism is 
one of the most popular methods of modern oiganization 
and in a federal form of government, it is absolutely neces¬ 
sary definitely to mark off the spheres of the central and 
of the local governments by a rigid constitution. 

Kigid constitutions thus seem likely to survive at the 
expense of flexible constitutions. For many years no new 
flexible constitution has been established, whereas flexible 


constitutions have been replaced by rigid constitutions. No 
rigid constitution, moreover, is likely to become entirely 
flexible. The whole tendency of democracy is towards the 



222 


POLITICAL SCIENCE 


-establishment of constitutional safeguards through the 
means of rigid constitutions. 

Obviously no assembly in drawing' up a constitution 
can foresee all the circumstances that are likely to arise in 
the future. In the making of constitutions some 
provision must be made for alteration or amend¬ 
ment. In a flexible constitution the question of 
amendment does not really arise because the 
ordinary legislature makes, and can amend both 
-constitutional and statute law. In rigid constitutions, 
special methods of amendment are provided. These methods 
are four in number 


Amend¬ 
ment of 
'Constitu¬ 
tions 


(1) The function of amendment may be given to the 
-ordinary legislature but at the same time be made subject 
to a special process, for example, a fixed quorum and a 
minimum majority. In Belgium for the amendment of the 
constitution two-thirds of the members of each house must 
be present and a two-thirds majority is necessary. A 
minimum majority only may be required, such as three- 
quarters of the total house. Two-thirds is a very common 
majority required. Sometimes the legislature is dissolved 
in order that the opinion of the people may be tested before 
the proposed amendment is carried out. The idea in this 
case is to submit the proposed amendment to a new set of 
men. This arrangement of dissolution is as a rule combined 
also with the necessity for the special majority. The 
-constitutions of Holland, Belgium, Norway, Portugal 
Sweden and Roumania are of this type. 

(2) A special body mrfy be created for the amendment of 
the constitution. The most notable example of this is the 
United States where a Convention is called to consider con¬ 
stitutional questions. This method in America is combined 
also with special majority in the legislature. Two-thirds of 
Congress and three-quarters of the states must consent to 
the adoption of the constitutional amendment. Amendment 
to the United States’ constitution may be proposed either <— 

(а) By two-thirds of the members of each house of 

Congress; or 

(б) By the legislatures of two-thirds of the states. 
'These may petition Congress to call a Convention to consider 
•the proposed amendment and this Convention may propose 
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the changes. In either case the change proposed must be 
submitted to the individual states, to be voted upon either 
by their legislatures or by conventions called in the states 
for the purpose, as determined by Congress. Any amend¬ 
ment which is agreed to by three-fourths of the states 
becomes a part of the constitution. 

I%the pre-war Serbia and Bulgaria amendments used to be 
twice passed by the ordinary legislature and then submitted 
to a special assembly elected in the same way as the legisla¬ 
ture. T, his assembly had the final decision on the amendment. 
In France for constitutional amendment the two houses .of 
the legislature sit together as a constituent assembly} at 
Versailles. The houses first decide separately that amend¬ 
ment to the constitution is necessary. The amendment is 
adopted by the Houses sitting together at Versailles. 

It will thus be seen that in some states a combination of 
both the first and second methods is adopted. 

(3) Sometimes proposed amendments of the constitution 
aie submitted to local authorities, either for consideration 
or for approval. This method is particularly suitable for 
federal states where, naturally enough, the individual states 
which compose the union must be consulted before the 
character of the union is altered. This method exists in 
Switzerland, Australia and the United States. It is not, 
however, invariably adopted in federal governments. In the 
Argentine Republic, for example, a majority of the legisla¬ 
ture, with a special convention, and in Brazil the legislature 

• alo*. by a two-thirds majority in three successive debates 
can alter the constitution. 

(4) Proposed amendments may be referred to the people. 
This is the most democratic method of amendment. The 
theory behind it is that a constitution is a guarantee of 
popular rights and as such should not be amended without 
direct reference to the people. This method exists in 
Australia, in some of the states of the United States of 
America and in Switzerland. 

Ope br two separate points arise in connection with the 
amendment of constitutions. 

(1) Sometimes a constitution does not make special provi¬ 
sion for amendment. In such a case either the ordinary 
legislature may amend it, as in Italy (the Italian constitution 
although a definitely enacted instrument is, according to 
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Lord Bryce’s criterion, a flexible constitution); or the- 
authority which created the constitution may amend it. 

(2) Constitutions are amended by other processes than by 
formal legislation. In rigid constitutions there is a certain 
amount of flexibility. No rigid constitution can exist without 
change of some kind. New conditions of life, new ideas of 
political organization and new ideals gradually change the 
setting of constitutional laws. Rigid constitutions thus- 
gradually change by usage as well as by formal amendment. 
They are also'changed by judicial interpretation. The courts 
have to determine cases connected with constitutional law 
and in doing so they bend the law to suit new and unforeseen 
circumstances. This is particularly the case in the United 
States of America where the process of formal amendment 
is extremely difficult. Because of this the United States’ 
courts have had to suit the constitutions to modern condi¬ 
tions by the doctrine of “ implied powers.” 



CHAPTER XI 


THE FORM OF GOVERNMENT 


1. CLASSIFICATIONS OF PLATO AND ARISTOTLB 


Distinction 
between 
State and 
Govern¬ 
ment 


The first point to be noted in the classification of the 
forms of government is the distinction between the state and 
government. In many books the classification of 
the forms of government is entitled the “ forms 
of the state Strictly speaking, all states are 
the same. The student must bear this in mind : 
the “ form of state ” is really the form of govern¬ 
ment. It is true that we might classify states 
according to the type of mind evident in the state, or accord¬ 
ing to population or territory. Such classifications, however, 
would be of little value. It would not be helpful, for 
example, to divide states according to the size of their 
population, making the classification of large, medium and 
small. 

Many classifications of the forms of government have been 
given by writers of Political Science. The most common 
bases are (1) the number of people in whom the supreme 
power rests, and (2) the form of the state organization or 
government. As we shall see, it is extremely difficult to find 
a satisfactory basis for the classification of modern govern- 
ments.' While certain general characteristics are common 
to * some governments, we often find along with these 
common elements marked dissimilarity. Moreover, the 
forms of government change very quickly, so that while a 
classification may be satisfactory at the present moment it 
may be quite unsuitable a generation hence. 

The most famous of all classifications of forms of consti- 

15 
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tution or 
The 

■Classifi¬ 
cations of 
Plato and 
Aristotle 


government is that given by Aristotle in his 
Politics. Aristotle’s classification is not, how¬ 
ever, an original classification. He himself was 
a pupil of Plato, and Plato’s classification, 
though not so well known, is almost of equal 
value and importance. 


Plato’s classification has not the definiteness of that of 
Aristotle. His views, moreover, are not consistent. He 
gives a different series of forms in the Republic 
an( l the Statesman . In the Republic he gives 
cation* the f° rms which are noted below in connexion 
with the cycles of political change. From the 
Statesman may be extracted a logical classification, which 
bears a striking similarity to the later classification of 
Aristotle. As Aristotle borrowed from Plato, so did Plato 
borrow from Socrates. According to Socrates the three main 
forms of government are monarchy, aristocracy and demo¬ 
cracy. Monarchy and tyranny each is the government of a 
single person, but in monarchy i as contrasted with tyranny, 
there is respect for law. Aristocracy is contrasted with 
plutocracy, or government by the few rich. In aristocracy 
the capacity to rule is tecognized: in plutocracy mere wealth 
is the test of rule. Democracy is the rule of ignorance. 
Socrates held that “ only those who know shall rule 

Plato adopts the Socratic criterion of knowledge as the 
supreme test of goodness in government. Working with 
this principle he gives three grades of state :— 


1. The state of perfect knowledge, where the real sover¬ 
eign is knowledge. No such state exists, but this is the best 
slate of all. It does not count in ordinary classifications, 
but it is the ideal state, and other states are to be judged 
by it. Plato seems to regard this ideal state sometimes as 
.a monarchy, or the rule of an all-wise one, sometimes as an 
aristocracy, or the rule of the best (the original meaning of 
aristocracy). It may best be termed Ideocracy, the state of 
the sovereign idea or reason. 

2. States where there is imperfect knowledge. In such 
states laws are necessary, because of man’s imperfection, 
and these laws are obeyed. 

3. States where there is a lack of knowledge : states of 
.ignorance, where laws exist and are not obeyed. 
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Deducting the first class, which does not exist, we have 
two classes left—states where law is obeyed, and states 
where it is not obeyed. With this basis, we also have the 
Socratic basis of the rule of one, of few and of many. Thus 
we have: 


Form of 

States in which law 

States in which law 

constitution 

is obeyed. 

is not obeyed 

Rule of One. 

Monarchy. 

Tyranny. 

Rule of Few. 

Aristocracy. 

Oligarchy. 

Rule of Many. 

Moderate Democracy. 

Extreme Democracy. 


Plato classifies these also in order of merit. Monarchy 
is best: tyranny is worst. Aristocracy and oligarchy are 
intermediate. Democracy in states in which law is observed 
is the worse type ; but in non-law states it is the better. 
It is the weakest for virtue and also the weakest for vice. 

Aristotle’s classification likewise has a double basis. The 
first basis is that of Normal and Perverted. The criterion 
in this case is the end of the state. As a moral 
An-toty. entity, the state pursues, or should pursue, the 
cation good life. Therefore every state which pursues 
the end of the good life is a Normal or True 
State. States which do not pursue this end are Perverted. 
Thus Normal, or True, and Perverted is the first basis. 
The second is the basis of number, as in Plato’s classifi¬ 
cation, or the constitution, which determines the government. 
Thus we have : 


Form of 
constitution. 

Normal forms, in which Perverted forms, m 

the rulers unselfishly j which the rulers seek 
seek the common welfare.. their own welfare. 

i 

Rule of One. 

Monarchy. 

Tyranny. 

Rule of Few. 

Aristocracy. 

Oligarchy. 

Rule of Many. 

Polity. 

Democracy. 
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“Polity ” is a Greek word used by Aristotle to designate 
this particular type of government. Its nearest modern 
equivalent is constitutional democracy. It is the unselfish’ 
rule of the many for the common welfare. 

Aristotle’s classification is thus founded on {a) the end' 
of the state, and (6) the constitution, or number of persons 
who actually hold power. It is important to remember the 
first of these bases, because many critics have rejected 
Aristotle’s classification on the ground that it is based 
purely on number or quantity, as distinct from quality. 
Obviously, however, Aristotle accepted number only as a 
secondary standard. His chief standard for the definition 
of all things was the end, hence his distinction of normal 
and perverted, which is a distinction of quality. 

Aristotle’s classification may be called the fundamental’ 
classification of the forms of government. The classification 
is not sufficient for modern forms of government, but it has 
provided the historical basis of practically all classifications 
made hitherto. Even in modern classification the general 
ideas of Aristotle are frequently adopted. 

In addition to their classifications of government, both 1 
Plato and Aristotle give what in their opinions are the cycles. 

of political change. Plato’s cycle starts from 
the highest form, ideocracy, the form which is 
the result of the highest type of mind. Plato 
classified states according to the qualities of 
mind shown in them, and his cycle of political 
change follows the same procedure. The highest 
state is * that which has the highest type 
of mind as its basis, that is, the state where reason is 
supreme. The constitution resulting from this is Monarchy 
or Aristocracy, or preferably, in the Platonic language,. 
Ideocracy, the rule of the idea or reason. Ideocracy 
degenerates in time into the type of state where spirit 
replaces reason. This type of government is known as 
Timocfacy. Timocracy means government by the principle 
of honour or spiritedness. It is a military type of state. 
In the Timocratic state there are still elements of reason, 
but it also contains the element of desire, because of private 
property. Private property leads to money-making and in 
time Timocracy gives wav to Oligarchy. In Oligarchy the 
wealthy classes rule. Gradually the people revolt against 


Cycles of 
Political 
Change: 
Plato’s 
Cycle 

type of 
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wealth and the oppression which wealth brings. This leads 
to Democracy. In Democracy the ordinary man-in-the- 
street is the characteristic type. It is the negation of order 
and freedom. There is no justice in Democracy, and no 
unity. Gradually Democracy passes into the hands of 
demagogues, and ultimately the most powerful demagogue 
seizes the reins of government and becomes sole ruler. This 
form ot government, tyranny, is the worst type possible. 

According to Aristotle, the cycle of political change starts 
from monarchy. The first governments, he considers, were 
monarchical. In early communities men of out- 
Anstotle’s standing virtue wete created kings. Gradually 
yco other persons of virtue and merit arose 

and tried to have a share in political power. This led to 
aristocracy. By the deterioration of the ruling class, aristo¬ 
cracy passed into oligarchy ; from oligarchy the form of 
government changed into tyranny, and from tyranny the 
change was to democracy. Aristotle’s theory of political 
change is based on the end of the government, just as was 
his classification of states. Plato’s theory of political change 
is founded on the type of mind prevailing in the state. 

2. OTHER CLASSIFICATIONS 

Many other attempts at the classification of the forms of 
government have been made by political theorists of all ages. 

Machiavelli, the Italian writer, who ends the 
Other ClaMi- mediaeval era and heralds the modern, adopts the 
Iem mmSl Aristotelian classification, and adds the mixed 
form of g overnment, which, he says, is the best. The mixed 
form is given by both Cicero and Polybius. Machiavelli 
is mainly concerned with monarchies and democracies: 
different circumstances, according to him, require different 
forms of governmental organization. Jean Bodin, the first 
comprehensive political philosopher of modern times, bases 
his classification solely on the number of men in whose 
hands Sovereignty rests. When the sovereign power is in 
the hands of an individual, the state is monarchic ; when the 
sovereignty is in the hands of less than a majority of the 
citizens, the state is aristocratic; and when sovereignty 
rests in the majority, it is democratic. Monarchy, again, is 
classified by Bodin into three species— (a) Despotism, in 
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which the monarch, like the ancient patriarch, rules his- 
subjects as the pater familias rules his slaves ; (’b ) Royal 
Monarchy, in which the subjects are secure in their rights 
of person and property, while the monarch, respecting the 
laws of God and of nature, receives willing obedience to the 
law he himself establishes ; and ( c ) Tyranny, in which the 
prince, spurning the laws of nature and of nations, abuses 
his subjects according to his caprice. Of these t*firee 
species, Bodin regards Royal Monarchy—if the matter of 
succession is firmly fixed on the principle of heredity, 
primogeniture and the exclusion of the female line—as the 
best form of state or government. Thomas Hobbes is a close 
followet of Bodin and adopts Bodin’s classification un¬ 
reservedly. John Locke gives a new classification ; accord¬ 
ing to him “ the foim of government depends upon the 
placing the supreme power, which is the legislative." When 
the “natural" men first unite by compact into political 
society, the whole power of the community resides naturally 
in the majority. If this majority exercises that power in 
making laws for the community from time to time, and in 
executing those laws by officers of their own appointing* 
then the form of government is a perfect democracy ; if the 
power of making laws is put into the hands of a few select 
men, and their heirs or successors, it is an oligarchy ; if it is 
put into the hand of one man, it is a monarchy. Locke is 
careful to point out that there can be forms of government, 
but not forms of state. Montesquieu, the great French 
writer, classifies governments into (1) Republics, with their 
two varieties of democracy and aristocracy, (2) Monarchies- 
(of the West), and (3) Despotisms (of the East). Each form 
has its peculiar principle—of demociacy, public service ; of- 
aristocracy, moderation ; of monarchy, honour ; of despotism,, 
fear. The duration of any of these forms depends upon the 
persistence in a given society of that particular spirit which 
is characteiistic of the form. According to Rousseau, the 
famous contemporary of Montesquieu, a government is 
called a democracy, an aristocracy, or a monarchy, accord¬ 
ing as it is conducted by a majority or a minority of the- 
people or by a single magistrate. There are, again, three- 
forms of aristocracy—natural, elective and hereditary—of 
which elective aristocracy is the best, and hereditary 
the worst. Rousseau also allows for the existence o£, 
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the “mixed” form of government, in which the various 
elements are combined. 

Bluntschli accepts Aristotle’s classification as funda¬ 
mental, but he considers that a fourth form is necessary. 
This fourth form is Theocracy. Its perversion Bluntschli 
calls Idolocracy. There is no real necessity for this 
additional form of government. It is useful, indeed, to have 
the term theocracy to describe that form of government in 
which the ruler is supposed to interpret the will of God or 
in which God himself is actually supposed to rule, but 
theocracies can be classified under either monarchy, aristo¬ 
cracy or democracy. The modern Political Scientist is not 
concerned with the intervention of God in politics. His 
duty is to decide where in the last resort the supreme power 
in the government lies, and that supreme power, so far as 
he knows, must always lie in either one person or a number 
of persons. 

The German writer, von Mohl, tries to classify states on 
an historical basis. His classification is (1) patriarchal 
states; (2) theocracies ; (3) patrimonial states (in which 
sovereignty and the ownership of the land both belonged to 
the ruler) ; (4) classic states, such as those of Greece and 
Rome ; (5) legal states ; (6) despotic states. Von Mohl gives 
other types in addition to these and sub-divides classic states 
into monarchy, aristociacy and democracy. His classifica¬ 
tion is based on no single principle and it makes no attempt 
to distinguish the state from government. 

Many other classifications have been given, particularly 
by German writers of last century. But not one of them 


The 

“ Mixed 
State” 

called “ 


gives a satisfactory basis on which to classify 
modern governments. Before proceeding to tho 
classification of modern forms of government, 
we may first dismiss the form of state sometimes 
mixed state ”. In addition to monarchy, aristocracy 


and democracy, Aristotle himself speaks of this mixed type. 
The Stoics considered the mixed type as a good type of 
state, and Cicero and Polybius, both speak of the Roman state 


as a mixed form, composed of monarchic, aristocratic and 
democratic elements. There is really no such form of state. 


The mixture of monarchy, aristocracy and democracy does 
not make a mixed state. The state is sovereign and cannot 


be mixed. The form of government, however, may contain 
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elements of monarchy, aristocracy and democracy, but to say 
that there is a mixed state is to confuse the state with 
government. 

For the classification of modern forms of government, 
it is hardly possible to adopt any single basis. Sir J. A. R. 

Marriott, the modern English writer, adopts a 
SirJ. A.R. tripartite basis. While accepting Aristotle's 
iSsUof** classifications as fundamental, he regards 
Clatsifi- monarchy, aristocracy and democracy as some- 
cation what inadequate for modern governments. Thus, 
to take five examples, England is a monarchy, 
Germany (before the War) was a monarchy, France is a 
democracy, Russia (before the War) was a monarchy and the. 
United States is a democracy. Yet Germany, nominally a 
monarchy, was really more akin to the United States, which 
is a democracy, than it was to England which is a monarchy. 
England, a monarchy, is really more akin to France, 
nominally a democracy, than England was to the monarchical 
Russia. This comparison suggests a principle. If we take 
the pre-war Russia, France, Spain, Italy and Great Britain, 
they agree in this respect, that they are simple or unitary 
governments. Germany, the United States, Switzerland, 
the old Austria-Hungary, Canada, Australia and South 
Africa are complex, federal or composite. This is one basis 
of division. In a unitary type of Government the local 
organs, such as provincial and county bodies, are created by 
the central government ; the central government preserves 
power to abolish or alter these bodies as it wishes. In a 
federal government, both the central or federal authority, 
and the provincial or state authorities derive their powers 
from a constitution. In a federal government, each 
authority holds its power in such a way that the powers * 
cannot be altered without the alteration of the constitution. 
So long as the constitution remains as it is, neither can 
affect the powers of the other. 

The next basis is that of rigid and flexible constitutions. 
In a rigid constitution there is a marked distinction b&tw&en 
the ordinary law-making powers and the constitution-making 
powers. In a flexible constitution, the ordinary legislature 
has constitution-making powers. In this way we may 
classify the United Kingdom and the old Austria-Hungary 
and all despotisms (where the will of a single individual is 
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the law-making power) as flexible, and the United States, 
France, Germany—in fact all other governments—as rigid. 

The third basis of classification is Monarchical or Presiden¬ 
tial government on the one hand, and Parliamentary, 
Responsible, or Cabinet government on the other. This is 
undoubtedly the most important basis of classification for 
modern governments. The criterion in this case is the 
relation of the executive to the legislature. Executive power 
in government may either be co-ordmate with, superior to, 
•or subordinate to the legislature. Where the executive is 
superior to the legislature, the type of government may be 
called despotic. The executives in practically all modern 
idemocratic states are either co-ordinate with or sub¬ 
ordinate to the legislature. In the United States, the 
executive is theoretically co-ordinate with the legislature. 
In France, Italy, Great Britain, the British self-governing 
Dominions and many other countries, the executive is sub¬ 
ordinate to the legislature. Where the executive is sub¬ 
ordinate to the legislature, the type ot government is called 
responsible government, because the executive is responsible 
to the legislature. This type is also called Cabinet govern¬ 
ment. The name Cabinet government owes its origin to the 
English system where the Cabinet, which is the executive, 
is responsible to the House of Commons. 

Thus we have, according to Marriott, three bases of 
division : (1) Simple or Unitary and Composite or Federal, 

. or, simply, unitary and federal; (2) Rigid and Flexible ; 
{3) Monarchical, Presidential, Non-responsible or Non¬ 
parliamentary and Parliamentary, Responsible or Cabinet 
government. Applying these criteria, we find that Great 
Britain is unitary, flexible and parliamentary. The United 
> States is federal, rigid and presidential. France is unitary, 
rigid and parliamentary. Germany, before the War, was fede¬ 
ral, rigid and presidential, or rather monarchical. The pre¬ 
sent Germany is federal, rigid and parliamentary. Austria- 
Hungary was composite, but not federal, flexible and parlia¬ 
mentary. The British self-governing Dominions, Canada, 
Australia and South Africa, are federal, rigid and parliamen¬ 
tary. India, at present, is difficult to classify, because it is 
in a transitional state. Its constitution is partly flexible, partly 
rigid : according to the Government of India Act of 1919, it 
is partly parliamentary and partly non-parliamentary. At 
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present India is more unitary than federal, but the future 
organization of Indie as a whole, including British India 
and the Indian States, is likely to be federal. 

Professor Leacock, of McGill University, Montreal, gives 
almost a similar classification. Professor Leacock adopts 
as the fundamental distinction, despotic and 
P r * ,, democratic. Democratic states he subdivides 
Classift- " into hmited Monarchy, in which the nominal 
cation headship of a personal sovereign is preserved,. 

and Republican Government, in which the head 
of the executive is appointed by the people. Each of these 
kinds, he subdivides into unitary and federal, and in turn 
each of these he subdivides into parliamentary and non- 
parliamentary. Professor Leacock’s classification is best 
explained by his own table. 

Modern States 


Despotic Democratic 

I 


Limited Monarchy Republic 

I I 

I I I I 

Unitary Federal Unitary Federal 

1 1 
III I 

Pailia- Non-Parlia- Parlia- Non-Parlia- 

mentary mentary mentary raentary 


Parlia- Non-Parlia- Parlia- Non-Parlia- 

mentary mentary mentary mentary 

3 . MONARCHY, ARISTOCRACY AND DEMOCRACY 

. The classification ot Aristotle we have seen to be 
applicable only in a very general way to modern forms of 
government. The manifold new developments of modern 
democracy, and of government organization in geneial, have 
materially altered the traditional classification. We have 
now to adopt new bases of classification, but, mainly for 
historical purposes, we must analyse shortly the Aristotelian 
forms of government by themselves. 

(I) Monarchy is the oldest type of government known. 
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It is the type invariably found in early societies. In con- 
__ . nection with the origin of the state, we have 

onarc y a ] rea( jy seen how from both the religious and 
civic senses of early man evolved a monarchical form of 
government. Whatever may be said against the various 
historical types of monarchy, there is no doubt that in the 
ruder stages of social development, the monarchical system 
was the most beneficial. Monarchy is marked by singleness 
of purpose, unity, vigour and strength. It secures order 
and strong government. The monarch in early societies 
combined in himself the functions of law-maker, judge and 
executive, and was thus able to hold together by his own 
personal force a society which otherwise might have broken 
up into many elements. 

Monarchy may be classified in various ways. The most 
usual classification is Absolute Monarchy and Limited or 
Constitutional Monarchy. Another classification 
Hereditary j£] ec tive Monarch} and Hereditary Monarchy. 
Elective Hei editary monarchy is the normal type, but 
Monarchy there are several historical examples of elective 
monarchy. In early Rome the kings were 
elected, as also were the emperors in the Holy Roman 
Empire. The Polish kings used also to be elected. In early 
societies, too, there was a considerable element of election. 
Sometimes the crown fell to the lot of the ablest general of 
the royal family, who was elected by the chief men of the 
tribe or people. All modern monarchies are hereditary, 
although sometimes, as in the United Kingdom, the legisla¬ 
ture regulates the succession to the throne. 

Absolute Monarchy means that ultimately the monarch 
is the final authority in making, executing and interpreting 
> Aha i » law. His state * There are 

* Monarchy many historical examples of absolute monarchies. 

The most notable is the French monarchy under 


Louis XIV., who declared “ The state is myself." Absolute 
monarchy is still common in parts of Asia and Africa, but 
with the spread of enlightenment it is rapidly dying out. 
Hobbes is of opinion that of all forms of government 


Hobbes’s 

Views 


absolute monarchy best answers the purpose for 
which sovereignty is ( instituted, and that, for the 
following reasons:— 


(1) A monarch's private interest is more intimately 
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bound up with the interests of his subjects than 
can be the case with the private interest of the 
members of a sovereign assembly. 

(2) A monarch is freer to receive advice from all 
quarters, and to keep that advice secret than an 
assembly. 

(3) Whereas the resolutions of a monarch are subject 
only to the inconstancy of human nature, those of 
an assembly are exposed to a further inconstancy 
arising from disagreement between its members. 

(4) A monarch “ cannot disagree with himself out of 
envy or interest, but an assembly may, and that to 
such a height as may produce a civil war.” 

Absolute Monarchy is sometimes combined with theo¬ 
cracy. In theocracy, the ruler is supposed to be either the 
interpreter of the will of Gcd or the direct 
’ rl,eo " instrument of God. Such a theory of govern- 

crm “ y ment can have only one organization, and that 

is absolute monarchy. If the ruler is directly equivalent to 
God, then there is no appeal against his will. History gives 
many examples of theocratic government. The Jews con¬ 
sidered themselves directly governed by God whose instru¬ 
ment was the King. The only states that can be called 
theocratic at the present day are the Mohammedan states, 
the fundamental law of which is the Koran. But in the 
modern Mohammedan states absolute monarchy is gradually 


being tempered by constitutional elements. 

By Limited Monarchy is meant a monarchy that is limited 
by a constitution. Sometimes constitutional rights have 


Limited 

Monarchy 


been wrested by the people from unwilling 
monarchs: sometimes monarchs have granted 
constitutions on their own initiative. Limited 


monarchy is thus a constitutional type of government, and 
as such is the same in principle as the republican type of 
government. The only difference between the limited 
monarchy and a republic is that in a republic the chief 
executive is elected, whereas in a monarchy the' chief 
executive is hereditary. One of the chief merits of limited 
monarchy is that it secures continuity in the executive bead 
of government. The main defect is that the hereditary 
principle is not a sound basis for the selection of the. head 
of an executive. As a matter of fact, in modern limited 
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monarchies, the monarch as a rule has only nominal powers* 
In the United Kingdom, for ‘example, the chief executive, 
though nominally the king, is really the Cabinet. For every 
public act of the king the ministers are actually responsible. 

The limited monarchy of the United Kingdom occupies a 
special place. For one thing, the monarchy has been con- 
• tinuous, with only a slight break, ever since 

Limited England became a nation. The institution is 

• th^ chy ingrained in the popular mind, and when other 
United monarchies have been attacked or destroyed, no 
Kingdom voice has been raised against the English'king- 
ship. The constitutional position of the king 
makes him powerless in government affairs, nevertheless by 
his personality he is able to exert considerable influence on 
his ministers. But the chief virtue of the English monarchy 
is the sense of security which it fosters among the people. 
Monarchy, too, has the virtue of impressiveness. The pomp 
and dignity surrounding a throne not only attract the people 
but give additional impressiveness to both the institution of 
monarchy and the personality of the monarch. The useful¬ 
ness of the king’s personality was amply demonstrated in 
the Great War, when by practice and precept he encouraged, 
guided and warned the people. 

The English monarchy is also invaluable as an Imperial 
asset. The king is the chief bond of union in the vast 
Empire I as Professor Lowell has pointed out, ‘ ‘ the Crown 
is the only visible symbol of the union of the Empire, and 
this has undoubtedly had a considerable effect upon the 
reverence felt for the throne.” General Smuts, the South 
African statesman, expressed identical sentiments when, 
speaking of the Empire, he said : “We are an organic 
union forming one whole with the king as the connecting 
link.” 

2. Aristocracy may be of various kinds : it may be aristo¬ 
cracy of wealth, of heredity, of intellect, or it may be military • 
A . aristocracy. The real meaning of Aristocracy is- 

« racy the government of the best (the word 
** aristos ” is a Greek word, meaning best). According to 
Aristotle’s classification, aristocracy is a normal type of 
government, the perversion of which is oligarchy, or the rule 
of a few for their own interests. Unfortunately, aristo¬ 
cracy is very frequently confused with oligarchy, hence the 
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sinister meaning usually associated with the word aristo¬ 
cracy. Aristocracy is popularly regarded as equivalent to 
the rule of the higher classes in their own interest. Through¬ 
out the history of political thought the aristocratic type of 
government has been held up as the ideally best type. To 
avoid the word aristocracy, some writers use the term 
“ aristo-den ocracy ” which means that form of democratic 
government in which the best types of men wjeld the power. 

Although aristocratic government, in the sense of the rule 
of the higher classes, is a thing of the past, it is not to be 
thought that aristocracy is essentially evil. Its 
Merits of chief quality is that it is conservative. It does 

ns ocracy nQt j 1 j se change, and strongly resents rapid 

change. It reveres custom and tradition and tries to prevent 
the quick inrush of new ideas into government or society as 
a whole. In every government, for the sake of stability, 
there should be a certain amount of conservatism. The best 
principle of both social and political progress is the principle 
of conservative innovation. This means that every reform 
should be integrally connected with past institutions.i A 
reform which is either too new or too unexpected disturbs 
popular feeling and as such is a danger to the stability of 
government. It is, therefore, of the greatest importance in 
social and political progress that the principle of progress 
or liberalism should always be joined to the principle of 
stability or conservatism. 

We shall see in connection with the organization of the 
legislature that most modern governments attempt to pre¬ 
serve a certain amount of aristocracy in government by the 
system of Second Chambers. For Second Chambers the 
basis of selection is sometimes aristocracy of birth, some¬ 
times aristocracy of wealth, sometimes aristocracy of in¬ 
tellect. Where the Second Chambers are elected, the 
elections are usually so arranged as to make the Second 
Chamber representative of the best minds in the nation. 
Such a system, therefore, is aristocratic in the best sense.. 

The chief weakness of aristocracy is that division of the 


Weakness 
of Aristo- 
-cracy 


people into classes pleases nobody. It is 
impossible for any man or body of men to divide 
a people into social classes by any satisfactory 
criterion. A very common basis of classification is 


property or wealth. In any society the propertied or wealthy 
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class is relatively small, and rule by this class is resented by 
the large or non-propertied classes as oligarchical (oligarchy 
literally means the rule of the tew). It is equally impossible 
to divide any community into classes by intellectual or moral 
qualifications. 

3. Democracy is pre-eminently the modern type of 
government. It is the type of government to which all other 
_ types are moving. Democracy literally means 

emocracy ‘ ru i e G f the people (the Greek word 

tl demos ” means the people), or popular government. It is 
the government of the people, by the people and for the 
people. It is of two kinds : (1) pure or direct democracy, 
and (2) representative or indirect democracy. 

In the first type, pure or direct democracy, the will of 
the state is expressed directly through the people them¬ 
selves. Such a type of democracy is possible 
Direct only where the area of the state is very small.— 
emocracy w jj ere t j ie p eop ] e Q f the state can all meet and 

deliberate together to make laws. This type of democracy 
existed in all the Greek city-states. It must be remembered 
that in these city-states, only the citizens were allowed to 
take part in the proceedings of the Legislative Assembly, 
.Not all the inhabitants were citizens. The citizens were often 
in a minority of one to two; the majority was made up of 
slaves. The direct democracy of the ancient Greeks was 
* possible only because the manual work in the state was done 
by slaves. In modern democracy the very class which was 
excluded in Greece—the workers—is the most important. 
•Greek democracy was a democracy in relation to the citizens 
in the state, but it was a very close aristocracy in relation 
to the total population in the state. 

Modern .Democracy is indirect or representative. In 
modern large nation states it is physically impossible for all 
the citizens to meet together and deliberate. 
Indirect ©r j£ ven if it were possible, the work of legislation 
tati*^D*mo- would be so great that the ordinary industrial 
cracy and commercial life of the country could not be 

carried on. Modern democracy, therefore, rests 
on the principle of representation. Instead of everybody 
attending the Legislative Assembly the people elect represen¬ 
tatives by vote. These representatives attend the Legis- 
Jative Assembly and act on behalf of the citizens. If the 
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citizens are not satisfied with their representatives, they may- 
reject them in the next elections. This system of represen¬ 
tative democracy combines the principle of aristocracy—in 
the sense of the rule of those best qualified to rule—with 
that of democracy. 

Representation is only an approximate way of expressing 1 
the will of '•he people. As yet no perfect system of represen¬ 
tation has been devised. The chief defects of 
Virtues^and d em0 cracy are due to the fact that it has been 
Modem* ° found impossible to make a perfect organization 
Democracy for democracy. In theory democracy is the best 
form of government. It is the government of 
the people as distinct from the government of an individual 
or of a class of people. It makes all the citizens interested 
in their country by giving them a voice in legislation. It 
educates and ennobles the individual citizen : it gives each 
a sense of responsibility which gives a new meaning to his 
personality. 

Another virtue of democracy is that it is less liable to- 
revolution than other forms of government. Popular- 
government is government by common consent. From its 
very nature, therefore, it is not likely to be revolutionary. 
On the other hand there is always the danger in democracy 
that it may develop into what Aristotle regarded as the 
perversion of democracy, namely, mob rule or ochlocracy. 
The Greek writers continually bring before us the danger* 
of demagogues and this danger is as marked in modern demo¬ 
cracy as it was in ancient democracy. The word demagogue 
literally means a leader of the people: actually it means 
one who tries to stir up popular passion against either the 
government or the higher social classes. 

The greatest of all the dangers of Democracy, is, as Plata 
pointed out, that it may be the rule of ignorance. Demo¬ 
cracy, it is often said, pays attention to quantity 
Jjj® of an ^ not to quality . The business of govern- 
Ignorwice ment is highly technical. It requires w expert 
administrators, and expert legislators. 'Not 
everyone can be a profound thinker on government matters, 
but every citizen should acquaint himself with current 


problems so as to pass an intelligent opinion on them. The 
danger of democracy is that the citizens may not be 
sufficiently educated to appreciate the meaning of the issues- 
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■which come before them at elections. They may be misled 
either by demagogues or by class passions. Great responsi¬ 
bility is thrown on them at every election, for upon the type 
of representatives they choose will depend the future course 
of legislation. The popular vote must be given to the best 
men. Both in Britain and in America it would be possible 
to show that the best thinkers of their time, if indeed they 
wished to be elected to the Legislative Assembly, could 
have been elected. In modern democracies, on the whole, 
the popular vote has proved a good selective agency. The 
modern “demos” has not proved so lacking in judgifient as 
many of the opponents of democracy would have us believe. 

The only certain antidote to demagogy is the sound 
education of the masses : in fact the back-bone of all demo¬ 
cracies is sound education. Where each individual has a 
voice in government, he should be instructed in public matters 
to make his voice intelligent. In modern democracy the 
necessity of a sound educational system as a rule has been 
recognized. Democracy is the result of popular education, 
and sound popular education is the chief need of democracy. 

4. CABINET OR RESPONSIBLE GOVERNMENT AND 
PRESIDENTIAL OR NON-RESPONSIBLE GOVERNMENT 

It is necessary to give a little more attention to the above 
types of government because either they are, or they aie 
tending to become, the prevailing types of government at the 
present day. The Cabinet system of government owes its 
Origin to Great Britain, and the present system of govern¬ 
ment in Great Britain is the best existing example of Cabinet 
government. The government of the United States provides 
the best example of Presidential or non-responsible govern¬ 
ment. The Great War has tested both these systems of 
governments and enables us to pass certain definite judg¬ 
ments upon them. 

In the English system the Cabinet is the head of the 
executive as well as the directing power in the 
legislature. The Cabinet is chosen from the 
political party which commands the majority in 
the House of Commons. The head of the Cabinet, 
the Prime Minister, is appointed by the king and 
after his appointment he selects his ministers who 
also are technically appointed by the king. The Cabinet 
16 


Cabinet 
Govern¬ 
ment in 
the United 
Kingdom 
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is representative of both the House of Lords and the House 
of Commons, but is responsible only to the House of Com¬ 
mons As a rule it includes the heads of the chief executive 
•departments of the government. Indirectly it may be said 
that the Cabinet is chosen by the House of Commons for, 
although the Prime Minister can exercise his own will in the 
matter of choice, he is bound to select the chief men oPthe 
political party in power. The Cabinet is jointly responsible 
to the House of Commons for the action of its individual 
members and, in the case of defeat by the House, the Cabinet 
must resign. The Cabinet, moreover, has the power, through 
the Prime Minister, to advise the king to dissolve the House 
of Commons. Although the Cabinet is but a committee of 
the legislature, it really is its master. 

The Cabinet system in Great Britain is a direct con¬ 
tradiction of the theory of the separation of powers, of which 
we shall speak later. The theory of the American constitu¬ 
tion is that the legislative, executive and the judicial branches 
of government should be independent of each other, but in 
the English constitution, both the legislative and the 
■executive control lies in the Cabinet. The Cabinet links 
together the executive and the legislature. In theory the 
king is the head of the executive, but in actual practice the 
king is not responsible for the acts of his ministers. The 
Cabinet also is a permanent link between the people as a 
whole, and the legislature. In virtue of its power to recom¬ 
mend a dissolution of Parliament, it helps to preserve 
harmony between the will of the people and the legislature. 
Further, during the War, by the Defence of the Realm Act, 
the Cabinet was able to interfere with the ordinary rights 
of the citizens as enjoyed in peace time. During the War 
it was able to circumvent the fundamental fact of English 
liberty, namely, the rule of law. This action was necessary 
in order to strengthen the executive, as a strong executive 
is essential for the conduct of war. 

According to the American Constitution, the President 
Presidential ^ n * te£ * States is the independent executive 

Government head. The founders of the constitution recognized 
in the that an essential of good government is a vigorous 
United head of the executive. To make the executive 
States independent from interference, the Americans 
adopted the theory of the separation of powers* 
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They established an independent legislature, an independent 
executive and an independent judiciary. The President is 
head of the American executive. He is elected for four years 
and, according to the custom of America, cannot be elected 
more than twice. His powers are definitely limited by the 
constitution. Some of his executive authority he holds in 
conjunction with the Senate: the greater part of his 
authority he exercises by himself. He appoints his own 
ministers and can remove them. His ministers are not 
members of the legislature nor are he and his ministers 
responsible to the legislature for their acts. The limits on 
the power of the President are: (a) the limits laid down in 
the Constitution; ( b ) the limits laid down by the statute law 
■of the land (if the President or any of his ministers exceed 
their legal authority their acts will be nullified by the 
courts) ; and ( c ) the political limits. The President is elected 
by the people. He is the nominee of a political party and as 
such to a certain extent must try to please the party, but 
as no President may be re-elected more than once, the poli¬ 
tical limit is only temporarily effective. 

In time of peace Cabinet government has several advan¬ 
tages. In the first place, it secures men of outstanding ability 
.. as leaders in the legislature and in the executive, 
ompanson j n tnodern democracies it is difficult for men 

without ability to rise to Cabinet tank. The Prime Minister 
especially must have qualities which mark him out above his 
fellow-men. Not only is the Prime Minister responsible for 
the making and the execution of the laws, but he is also 
the lea’der of his own party. As a leader of his own party 
his policy very largely is the policy of the party. The Prime 
Minister must therefore be a man of commanding person¬ 
ality ; and it is to his advantage to have round him the 
■ablest men we can find. 

In the second place, the Cabinet system of Great Britain 
is educative. The party system, on which it is founded, 
demands high organization, and the duties of party organiza¬ 
tions are to win elections To win elections means securing 
the votes of the people, and, as each party is as keen as the 
other to win, the people have always before them the various 
sides of the questions before the country. In America, too, 
the party system prevails, but in the Cabinet system of 
Great Britain the responsibility of the Cabinet to the House 
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of Commons, or its ability to secure the majority of votes in 
the House gives an additional zest to party politics. In 
America the executive, once in office, cannot be turned out 
by any party till the period of office is over. In Britain the 
Cabinet may be turned out of office by an adveise vote at 
any time. 

In the t.iird place, the Cabinet, by virtue of its position 
as head of the executive and as directing power in the legis¬ 
lature, is able to carry through measures which for executive 
reasons are necessary or advisable. In America Congress 
need not carry through a single measure recommended by 
the President. 

In the fourth place, the Cabinet is continuously respon¬ 
sible loi its executive actions. The members of the House 
of Commons by means of questions, motions, etc., exercise 
continual supervision over the executive departments. 

In the fifth place, the debates in the House of Commons 
are party debates. They give both sides of the question at 
issue, and, to avoid defeat, the Cabinet has to present as 
sound a case as possible before the House. 

The Great War showed also that the Cabinet system 
is flexible. It is well known that in times of crisis, such as 
a great war, one directing head is better than many heads. 
The government in England was able to adapt itself to the 
new situation created by the war by evolving from within 
itself a small body whose special duty it was to conduct the 
war. But the advantage of flexibility was more than dis¬ 
counted by the lack of unity which became apparent in 
England soon after the beginning of the war. Undoubtedly 
the greatest defect of Cabinet government is that it cannot 
at once adapt itself to meet great emergencies, such as wars. 
For emergencies a dictator is more useful than a council. 
One bad general, as Napoleon said, is better than two good 
ones. 

Presidential government is shown at its best in time of 
war. . Once war was declared in America, President Wilson 
became a dictator. He was able to direct all 

^nc« E of the resources °f United States without any inter- 
Great *War* ference to one end. It is true, particularly in 
the very early stages of the War, that the 
Cabinet was able to do very much the same for Great Britain, 
but as the war progressed, it became more and more 
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necessary to concentrate the power of direction in the hands 
of fewer men. Throughout the whole War, the Cabinet in 
Oreat Britain was subject to the will of the House of Com¬ 
mons. If the House of Commons had so cared, it might 
have turned the Cabinet out of office at any critical period 
in the War. As a matter of fact, in the later stages of the 
Waj, it is well known that there were considerable dissen¬ 
sions in the Cabinet and in Parliament itself. One Prime 
Minister had to resign, and several appointments were made 
not for purely executive reasons, but from the desire to 
-conciliate the party leaders in the House of Commons. 
While the President of the United States belongs to a 
political party, he is completely independent while he holds 
office. In war he is an autocrat. He dictates to Congress 
legislative measures necessary for the conduct of war, and 
on the executive side he can carry on his work without fear 
or favour. 

It may be said that a dictatorship of this kind is a danger 
to public liberty. The liberty of the American citizens was 
no more adversely affected during the war than the liberty 
of the British. In both Britain and America everything 
had to be subservient to success in the struggle, and the 
old ideas of individual liberty were completely submerged 
for this end. 

It is clear, then, that in times of war the presidential is 
the better system. Although both the Cabinet and the 
president are elected by party votes, the president is able 
to shake himself free from party ties more easily than the 
Cabinet. In Cabinet government, too, a great deal of time 
may be lost in useless discussion. During the War a 
•considerable part of the time and energy of those responsi¬ 
ble for its conduct was taken up by meeting objections to 
various points raised by members of the legislature. 
While discussion in times of peace is one of the benefits of 
Cabinet government, in time of war it is one of its greatest 
defects. 

Presidential government of the type existing in the 
United States, although it is more beneficial in war, does 
not appear to be so beneficial in time of peace. Thus in the 
United States of America, the great Presidents have been 
those men who have had to cope with national crises. The 
history of the United States has been marked by relatively 
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few national crises, so that the good qualities of presidential 
government have not been frequently tested. In times of 
peace the President’s general duties are to execute the laws- 
as efficiently as possible. His executive work is largely 
done by his ministers, and if he is careful in his choice of 
ministers, the tenure of his office may be uneventful and 
easy. The only statesmanlike act which the President is 
called upon to do in normal times is to review the position 
of the country in his presidential messages to Congress. 
These messages may be or may not be acceptable to- 
Congress. The President has no power to compel Congress 
to pass any law. The future of his messages is entirely at 
the mercy of the good feeling of Congress. By the party 
system in the United States, the President usually . belongs 
to the same political party as the majority in Congress for 
the time being. But although the party organization in the 
United States is the strongest in the world, the actual 
dividing lines between the parties in matters of political 
opinion or proposed legislation are so indistinct that the 
party similarity of President and Congress is no guarantee 
that the President’s views will prevail. 

To sum up, the English Cabinet system compares- 
favourably with the presidential system in times of peace,, 
but unfavourably with it in times of war. 



CHAPTER XII 


The Func¬ 
tions of 
Govern¬ 
ment 


THEORY OF THE SEPARATION OF POWERS 

1. STATEMENT OP THE THEORY 

In every government there is a large number of activities 
or functions, which are usually classified thus—legislative,. 

executive and judicial. In India the division 
is effected by the existence of legislative 
councils, executive councils and the courts, 
with the judicial services. The legislative 
function is concerned mainly with the making 
of laws, or the laying down of general rules to guide those 
within the state. The executive ‘ executes ’ or carries out 
these general lules; the judicial decides how these rules- 
apply in given cases. 

The classical statement of the Theory of the Separation 
of Powers is given by Montesquieu in the Spirit of the Law* 
Montes- (1748), in the course of his analysis of the 
quieu'* Constitution of England. He says :— 

<( j n ever y government there are three sorts of 
° * power : the legislative ; the executive in respect 

to things dependent on the law of nations ; and 
the executive in regard to matters that depend 
on the civil law. 

By virtue of the first, the prince, or magistrate, enacts 
temporary or perpetual laws, and amends or abrogates- 
those that have been already enacted. By the second, he 
makes peace or war, sends or receives embassies, establishes- 
the public security, and provides against invasions. By the 
third, he punishes criminals or determines the disputes that 
arise between individuals. The latter we shall call the 
judicial y power, and the other simply the executive power 
of the state. 

The political liberty of the subject is a tranquillity of mind 
arising from the opinion each person has of his safety. In 
order to have this liberty, it is requisite the government be 
so constituted that one man be not afraid of another. 


Theory 
of Separ¬ 
ation of 
Power* 
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When the legislative and executive powers are united in 
the same person, or in the same body of magistrates, there 
-can be no liberty, because apprehensions may arise, lest the 
same monarch or senate should enact tyrannical laws, to 
-execute them in a tyrannical manner. 

Again there is no liberty, if the judiciary power be not 
separated from the legislative and executive. Were it joined 
with the legislative, the life and libeity of the subject would 
be exposed to arbitrary control, for the judge would then 
be the legislator. Were it joined to the executive power, 
■the judge might behave with violence and oppression. 

There would be an end of everything, were the same 
man, or the same body, whether of the nobles or of the 
people, to exercise those three powers, that of enacting laws, 
that of executing the public resolutions, and of trying the 
causes of individuals.” 

The English jurist Blackstone’s expression of the theory 
is also much-quoted :—“ Whenever the right of making and 
enforcing the law is vested in the same man or 
Black- one an( j the same body of men, there can be no 
Statement public liberty. The magistrate may enact 
tyrannical laws and execute them in a tyrannical 
manner since he is possessed, in his quality of dispenser of 
justice, with all the power which he as legislator thinks 
proper to give himself. . . . Were it (the judicial power) 
joined with the legislative, the life, liberty, and property of 
the subject would be in the hands of arbitrary judges whose 
•decisions would be regulated only by their opinions, and 
not by any fundamental principles of law, which, though 
legislators may depart from, yet judges are bound to 
observe. Were it joined with th$ executive, this union 
might be an over-balance of the legislative.” 

Although Montesquieu’s statement was made in the 18th 
century, the existence of various “ powers” was 
Historical recognized long before then. Aristotle, Cicero, 
4< pi^er* ” Polybius and other writers of Greece and Rome 
distinguished various functions in government. 
Aristotle (in Politics , IV, 14) divided them into— 

1. Deliberative. 

2. Magisterial. 

3. Judicial. 

The first, deliberative, was concerned with such general 
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•questions as war and peace, treaties, law-making, finance, 
death-punishment, exile and confiscation. Deliberation was 
also concerned with general political questions. The scope 
of the deliberative function of government was thus very 
wide including more than the modern legislative function. 
Some modern writers use the term deliberative to denote a 
function of government which is not properly speaking the 
legislative, but the power behind the legislative power, i.e., 
public opinion, the press, etc., which is the thinking function, 
preliminary to legislation. Aristotle's magisterial function 
is roughly equivalent to the modern executive ; the third is 
our modern judicial. 

Aristotle’s division is a rough one and as such it represents 
the actual practice of his time. In Greece there was no 
clear distinction between the “powers”. The Assembly in 
Athens considered the laws (deliberative) and made the laws 
(legislative), and it also had wide executive and judicial 
powers. The archons were executive officers chiefly, but 
they were also judges. Likewise in Rome, there was no 
legislative clearly demarcated from the judicial or executive, 
although there was not as much concentration in one body 
as in Greece. The comitia in Rome was predominantly 
legislative, yet it did both executive and judicial work, (e.g., 
it decided on death sentence appeals). The magistrates 
were mainly executive, but by their edicts they were 
legislators and they had also jurisdiction as judges. The 
Senate was both legislative (its resolutions had the foice of 
law) and executive. Polybius, the Greek historian of Rome, 
gives the idea of separation when, in describing the consti¬ 
tution of Rome, he praises the balance of power between 
senate, consuls and tribunes. 

In the mediaeval world there was little distinction. The 
king was regarded as the maker ot laws, the supreme 
executor of the laws and the supreme judge. This theory 
held also for subordinates of the king. In England, for 
example, the king was the final repository of justice. For 
purposes of administration he had to delegate powers, e.g., 
to the Lord High Chancellor, who was technically the 
“keeper of the king’s conscience” and as such the dispenser 
of equity in the king’s name. 

Bodin, in The Republic , voiced the theory much in the 
.same way as Montesquieu did later. He urged especially 
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that judicial functions should be given to independent judges. 
This in fact was an actual historical tendency, for in France 
the king had, in part, given over the administration of 
justice to tribunals, reserving powers of confirmation to« 
himself.’ Bcdin argued that, if the king were both law¬ 
maker and judge, then a cruel king might give cruel 
sentences. Justice, he said, and the prerogative of mftrcy 
should not be mixed up together. Later, in English history,, 
the union of the powers was shown by the “ suspending ” 
and “ dispensing ” powers whereby the arbitrary earlier 
Stuart monarchs, in virtue of their combining legislative,, 
executive and judicial functions in themselves, could depart 
from law either in their own cases or in the cases of others. 
The reaction against this is seen in the constitution of the 
Protectorate where the executive and legislative were 
separated. Locke, whose theories of government were 
meant to justify the Great Rebellion, divided the powers 
into legislative, executive and federative. 

The Modem The ^ v * s * on * n *° legislative, executive, and 
Division judicial is not universally accepted by modern 
writers. Other powers have been given, for 
example:— 

(а) The deliberative, as distinct from the legislative. 

(The making of laws, however, really includes 
this, though it is a useful distinction to make in 
order to study the organization of the intellec¬ 
tual and moral forces in a state). 

(б) The moderating power, or co-ordinating power. 

(c) The administrative power. 

(>d ) The inspective power. 

(V) The representative power. 

Bluntschli divides the powers of government into legis¬ 
lative, administrative or governmental, and judicial, but to 
these he adds two other groups of functions or organs, each 
subordinate to the administration or government—(«) 
superintendence and care of the elements of civilization (in 
German, Staatskultur) ; ( b) the administration and c&rff of 
material interests (the earlier sense of Political Economy). 
Bluntschli regards both these matters as not properly belong¬ 
ing to the administration ; they are outside government, and 
all that government can do in their case is to superintend 
and foster. The place of such additional functions depends 



THEORY OF THE SEPARATION OF POWERS 251 


on the more fundamental conception of the province of 

government. 

A modern American writer, Professor J.Q. Dealey,divides- 
the functions thus :— 

(1) The executive, from which is differentiat- 

Profesaor 

Caslkic- (2; The administrative, 

Ation (3) The law-making department, from which 

should be distinguished the following :— 

(4) The legal sovereign, 

(5) The judicial system, from which is separating (in 

the United States), 

(6) A special court for the authoritative interpretation 

of the written constitution ; and 

(7) The electorate, which is steadily increasing its 

powers at the expense of the three historic 
departments of government. 

Such a classification opens the way to almost endless 
subdivision, all of which may be useful for description, 
but not for general classification. There is no essential 
difference between the ordinary judicial system and con¬ 
stitutional judicial system. Nor, again, is there any reason 
why the classification should stop at the electorate. The 
electorate in modern democracy is all important, but as an 
electorate it does not make laws. If the electorate is given 
as a subdivision, then the pulpit, press and platform mightbe 
added as well. Further, if the legal sovereign is separately 
classified, still more should the political sovereign be 
mentioned. 

Some modern writers (mainly French) prefer a twofold to 
a threefold classification. They give a division into legis¬ 
lative and executive, regarding the judicial as a 
fold™ 0 " * 5art *k e executive. The writers who give this- 
Division dual theory usually subdivide the executive into 
purely executive, administrative, and judicial. 
The purely executive consists in supervision and direction, 
the administrative in the actual performance of the details 


of the work ; the judicial is the interpretation of the general 
laws and their application to individual cases. Continental 
theory and practice give a sharp distinction between the 
judicial executive and the administrative executive. The 
system of administrative law, by which public officers are 
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-Criticism 


subject to a separate law and legal procedure from private 
individuals, is the deciding factor in this distinction. 

To regard the judicial function as part of the executive 
is unsound. The leason for the union is that most legal 
decisions as a rule involve executive action. A 
judge says whether a law applies or how it 
applies to a given case, and action is taken accordingly. ,Law 
courts make orders, but that is not essential to the judicial 
function. Many judicial decisions do not involve execution. 
In certain spheres of legislation theie is no executive action, 
whereas in even ordinary cases actual execution (as between 
parties in a law suit) does not depend on the courts. There 
is a distinct connexion between the executive and the 
judicial: they cannot be separated from each other abso¬ 
lutely : nor can the legislative and executive or legislative 
*ind judicial. Judges make laws by setting up piecedents. 
and to refuse the distinction between legislative and judicial 
would be as logical as to refuse that between executive and 
judicial. The Theory of the Separation of Powers is not an 
absolute rule ; properly understood, it indicates only general 
theoretical and practical tendencies. 

The practical effect of Montesquieu’s theory was very 
marked. Among the many doctrines of liberty which have 
influenced men’s minds, this more than any other 
has affected the actual working of government. 
Concentration of power favours absolute mon- 
archy or despotism, and after the blows dealt to 
monarchy in England in the seventeeth century 
and in France in the eighteenth century, it was 
natural that some practical theory of government should be 
produced. The Social Contract of Locke was democratic 
enough, but it was a mere theory, and partially an unsound 
one. The separation of powers, however, was a practical 
issue of the most far-reaching importance. Montesquieu’s 
doctrine became a political gospel which bore fruit in the re¬ 
organization of governments in France after the Revolution 
and in the United States after the War of Independence. 

Most of the leaders of opinion in America after the War 
of Independence favoured the theory. The individual state 
, . constitutions adhered to the principle as far as 

merica p OSS jb| e# Q ne Q f the most typical is the con¬ 
stitution of Massachusets (1780), which declares that in the 


Practical 
Effect of 
Montes¬ 
quieu's 
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government of Massachusetts “ the legislative department 
shall never exercise the executive and judicial powers, or 
either of them, the executive shall never exercise the legis¬ 
lative and executive powers or either of them to the end 
that there may be a government of laws and not of men.” 
In France, too, the Declaration of Rights, at the time of the 
French Revolution, expressly accepted the theory, saying 
that where there is no separation of powers there is no con¬ 
stitution. The actual scheme formulated as a result was a 
legislature not dissolvable by the head of the executive ; 
executive officers could not sit in the legislative houses, and 
judges were elected. The king had no initiative and a very 
limited veto. 


2. CRITICISM OF THE THEORY 

The greatest defect of the Theory of the Separation of 
Powers is that, as expressed by Montesquieu and Black stone, 
it states as a universal theory what can only be 
Absolute partially realized in fact. The theory expresses 
cationTu some general tendencies, but there can be no- 
Impossible rigid demarcation between the so-called 
“ powers." The state is an organic unity, and 
just as the various parts of the body depend on each other 
so the various parts of the state machinery are interrelated. 
A glance at the actual practice of governments shows this. 
It may also be noted, considering that England did not resort 
to an absolute separation of powers, and that England was 
the example referred to by Montesquieu, that he did not 
intend to advocate the entire disjunction of the powers or 
departments as has been done by so many of his followers. 
As Madison says (in the Federalist ) Montesquieu’s theory 
meant that where the whole powers of one department are 
exercised by the same hands which possess the whole powers 
of another department, the fundamental principles of a free 
government are subverted. 

In the government of the United States, where the theory 
was consciously adopted, the legislature is not absolutely 
separated from the executive. The head of the 
America, executive, the President, exercises very con- 
Etample siderable influence over the legislature (Con¬ 
gress). He has a partial veto over acts passed 
by the legislative bodies, and although not himself a member 
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of Congress, by his presidential messages he can influence 
the course of legislation. The Senate also has certain 
executive functions, e.g., ratification of treaties and of certain 
appointments. 

The President, with the advice and consent of the Senate, 
appoints the federal judges, and the federal courts have an 
enormous influence on both the legislature and the executive. 
In a federal form of government the judicial branch of 
government occupies a unique place in relation to both the 
executive and the legislature. The existence of the federal 
constitutional law colours every act of the legislature. Con¬ 
stitutional law being above ordinary law, the courts have 
to decide whether legislative and executive acts are intra 
vires t that is, within the legal powers of the legislature or 
not. The same is true of the judiciary and executive. In 
fact the all-pervading nature of the judicial element shows 
the complete impossibility of absolute separation. In the 
state governments in the United States separation is more 
marked. In the states the system of separate election of the 
various legislative, executive, and judicial officers of govern¬ 
ment prevails, but even there the governors have as a rule 
-certain powers of veto over the legislatures, and the system 
itself has proved far from satisfactory, particularly in the 
election of judges and subordinate executive officers. 

In the United States the whole system of party organiza¬ 
tion, the most elaborate in the world, has grown up as a 
protest against the rigid demarcation of powers insisted on 
by the founders of the American Constitution. Where, as 
in America, there is no guarantee that the head of the 
executive and the majority of the legislature will be in general 
agreement, there is the possibility of friction and deadlocks. 
The party system has grown up to ensure that the legislative 
houses and the President should be of the same political 
ideas, and thus secure harmonious working in the government 
machine. 

The British Constitution is the best example of the non¬ 
applicability of the theory. The Lord Chancellor, who is at 
once a member of the Cabinet, of the House of 
Con*t!t****k Lords, and the head of the Judiciary, is a 
ticm* * U standing refutation of the doctrine of separation 
of powers. This is all the more peculiar, because 
Montesquieu greatly admired the British system. Instead of 
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the executive and legislative being separate in Britain, they 
are virtually one. Nominally, of course, the legislature (the 
King-in-Parliament) is distinct from the executive (the King 
and ministers), but as a matter of fact the controlling force 
in both executive and legislative is the Cabinet. The 
Cabinet consists mainly of the heads of departments who 
carrp on the actual executive work of government, and, as a 
Cabinet, they guide the whole course of legislation. The 
House of Lords, which is the upper chamber of the legis¬ 
lature, is also a supreme court of appeal. Thus in Mon¬ 
tesquieu’s favourite type lies the negation of his theory. 
The union of powers in the Cabinet, however, was not so 
marked when Montesquieu wrote as it is now. Blackstone, 
as a jurist, did not recognize *the Cabinet, which is an extra- 
legal organization. 

In France and Germany there is no thorough-going 
separation. In France, the President is elected by the two 
houses of the legislature convened together. His 
and™*' 0 m i° lsters are very much like the English Cabinet, 
Germany only as ministers they have a separate name 
(“ Council of Ministers ”), and have a slightly 
•different organization from their organization as a Cabinet. 
The members of the Cabinet are the representatives of the 
majority in the popular house, and in practice they are the 
ministers of the President. The Cabinet is a political body, 
which controls the President. the Council of Ministers are 
.his servants ; yet they are the same body. The President is 
head of the executive: the executive departments are 
•created by his decree : yet no decree of the President holds 
good unless it is agreed to or countersigned by the minister 
who is head of the department affected. The President has 
no veto over legislation, but he can demand reconsideration 
of a measure, and with the consent of the Senate he can 
dissolve the Chamber of Deputies. He has also considerable 
powers in matters of adjournment and in re-election. In the 
new,Germany, the “ powers ” are combined as in France, 
except that the President has more power of interference in 
legislation. In all Responsible governments, the executive 
is subject to the legislative ; thus the " powers ” are really 
combined. 

In the pre-war Germany, the Emperor was the head of 
•the executive for the Empire; but he was also King of 



256 


POLITICAL SCIENCE 


Prussia and as such could influence the legislation of the- 
Empire in any way he pleased by means of his all-powerful 
Prussian representation in the Bundesrath. The Bundesrath,. 
too, had large administrative powers. As the federal organ 
it had the oversight of imperial administration. It 
had large powers of appointment, including appointments 
to the chiet Court or Reichsgeiicht. It was also a judicial 
body with extensive powers. 

On the continent of Europe the prevalent system of 
administrative law is a contradiction of the Theory of 
Separation. By this system government officials,. 
Admims- j n r espect to their official acts, are subject to a 
L^ ve separate judicial process from ordinary citizens. 

They are judged by Administrative Courts which- 
are composed partly of executive officials and partly of 
judges. On the continent this system is regarded as essentia) 
to the liberty of the citizen. It may be noted that it is- 
continued in the new German constitution, which was adopted, 
by a very democratic National Assembly. 

In no constitution in the world can there be absolute, 
separation. The functions of modern governments act and 
react on each other like the parts of a delicately 
Government constructed scientific instrument. A state is an 
the organic unity, and any attempt to break up the 

Organ- unity by absolute separation of the parts must 

necessarily fail. Actual experience has shown 
that where the most thorough-going attempts at 
separation have been made, sores have broken 
out in the body politic. Where the constitution, 
as in the United States, is difficult to amend, extra legal, 
organizations have grown up to remedy the sores. Liberty, 
moreover, does not depend on the mechanical separation of 
powers. Great Britain, where the organization of govern¬ 
ment is a complete negation of the theory, is one of the freest 
countries in the world. The United States, where the theory 
has been tried, is also a very free country^wbich’ 
halToth points to the fact that freedom depends on 

Causes er factors other than the separation of powers. 

Freedom depends on the spirit of people and: 
their laws and institutions, not on the mechanism of insti¬ 
tutions themselves. In Britain, the rule of law secures, 
freedom; and America borrowed the legal principles of 
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Britain. Both peoples are free in spirit, therefore their 
institutions are free. 

Again, as John Stuart Mill points out in his Repre- 
sentative Government , if every department were rigidly cut 
off from every other department of government, 
Depart- one department would be so jealous of the other 
men g i»m t k at wou i<j try to defeat its object. The 
result would be loss ot efficiency. This argument would be 
particularly true where an executive was opposed in political 
opinion to a legislature. Either consciously or unconsciously 
the executive would not carry out the laws of the country 
according to the spirit in which the laws were passed. 

The theory, further, may prove actually harmful in 
practice. In the United States, the election of judges and 
executive officers has resulted in much evil, and 
The Theory these elections were meant primarily to secure 
may even tjj e independence of the various branches of 
Harmful government. What has happened is that the 
individual citizens have suffered in order to test 
a theory. The principle of separation may thus be actually 
antagonistic to liberty. 

Further, each department at once exercises all three 
functions. An executive officer has to judge in 
Combina- every act whether it is legal or not. Likewise he 

Function. make many bye-laws. It is impossible to 

cut off any one function or any combination of 
functions from the others. 

Again, the theory leads to the mistake of the equality of 
the powers. The departments or “ powers ” are not equal. 

The legislative is superior : it makes the frame- 
Jp e ». work in which the machinery operates. The 
not°Equai expression of the will must come before the 
movement of the hand ; as Bluntschli says : “ As 
the whole is more than any of its parts of members, so the 
legislative power is superior to all the other particular 
powers .” The supremacy of the legislative is particularly 
confirmed by its power over the purse. By its control 
over finance it limits and controls the executive, however 
theoretically independent the executive may be. 

One point of separation which the theory demands has 
been adopted in the independence of the judiciary. How far 
the judiciary is actually independent will be discussed later. 

17 
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The theory of the Separation of Powers thus indicates 
only general tendencies. It is not an absolute law, and 
_ . . experience proves that, where it has been most 

one iuion thoroughly applied, it has not proved satis¬ 
factory. The cause of its existence, the liberty of the people, 
does not depend on the rigid division of powers, but upon 
other things. » 



CHAPTER XIII 


THE ELECTORATE AND LEGISLATURE 

1. THEORIES OF REPRESENTATION 

■t 

We have seen that democracy is of two kinds, direct and 
indirect. In direct democracy every citizen takes a direct 
part in making the laws of the state; in indirect 
?d* Ct t™** democracy the citizens elect representatives to 
Democracy vo * ce their opinions. Modern states are much 
larger in area than the old Greek city states, and 
it is a physical impossibility for all citizens to meet together 
to propose or discuss measures. Modern democracy rests 
on representation, the system by which citizens, instead of 
attending the law-making assembly themselves, elect others 
to act for them. 

In every modern state there is an electorate, the people 
who are qualified by the law of the state to elect members 
of the legislative assembly. In modern demo- 
Electorate cracies there is considerable variation in electoral 
laws. In some states theoretically every adult 
has a vote; in others many are disqualified from voting. 
The tendency of democracy is to widen the electorate. 
“ One man, one vote ” is a central maxim of democracy, and 
in the most advanced democracies women are allowed to 
vote on equal terms with men. 

During the last century and a half an enormous amount 
has been written on theories of representation. Exercise of 
the vote, or suffrage, says one school, is an 
Theories of inherent right of every citizen in a state. This 
5h!n e * 0nt " theory owes its modern vogue to the theory of 
Rousseau that sovereignty resides in the general 
will. This was held by many leaders of the French Revolu¬ 
tion, who, however, did not put the theory into practice when 
they had the chance. The opposite school says that only 
those should vote who can understand the questions on 
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which they vote and are able to contribute someth ing 
to the common welfare. Among well-known modern enemies 
of the theory of universal suffrage may be mentioned John 
Stuart Mill, Lecky., Sir Henry Maine, Professor Sidgwick, 
and Bluntschli. These writers are not enemies of demo¬ 
cracy as such ; they are enemies of a particular type of 
democracy or of particular tendencies in democracy. < 
What we find in actual practice is a middle position. 
Those who hold that every citizen should have a vote must 
first define the word citizen. If the word means every able- 
bodied, sane, grown-up individual who can understand the 
elementary relations of things, and who by birth and loyalty 
belongs to the state in which he, or she, votes, then there 
would belittle to say against the theory of universal suffrage. 
But if the word citizen means merely residents in a particular 
territory without owning allegiance to the state in which 
they live, then modern practice is against the theory. In 
modern states not every one is allowed to vote. Generally 
speaking, only those who know what they are voting about 
are allowed to exercise the suffrage. Thus children and 
lunatics are excluded. It is difficult to say, of course, when 
a person is grownup. Some are more intelligent than others 
at an earlier age, but what we find is that for all purposes 
each government recognizes an age of majority. Minors 
are not allowed to vote : similarly people of unsound mind, 
who cannot understand public questions, are universally 
excluded. 

John Stuart Mill, in a well-known passage in his Repre¬ 
sentative Government/ voices the theory of the educational 
qualification thus :—“ I regard it is wholly in- 
T l ie admissible that any person should participate in 

Educational the suffrage without being able to read, write* 


Qualifi¬ 
cation : 
John 
Stuart 

Mill'* . 
Statement 
of it 


and I will add, perform the common operations 
of arithmetic. Justice demands, even when the 
suffrage does not depend on it, that the means 
of attaining these elementary acquirements 
should be within the reach of every person, either 
gratuitously, or at an expense not exceeding what 
the poorest who earn their own living can afford. 


If this were really the case, people would no more think of 


giving the suffrage to a man who could not read, than of 


giving it to a child who could not speak ; and it would not 
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b€ society that would exclude him, but his own laziness. 
When society has not performed its duty, by rendering this 
amount of instruction accessible to all, there is some hard- 
ship in the case, but it is a hardship that ought to be borne. 
If society has neglected todischarge two solemn obligations, 
the more important and more fundamental of the two must 
be fulfilled first: universal teaching must precede universal 
enfranchisement. No one but those in whom an a priori 
theory has silenced common sense will maintain that power 
over others, over the whole community, should be imparted 
to people who have not acquired the commonest and most 
essential requisites for taking care of themselves, for 
pursuing intelligently their own interests, and those of the 
persons most nearly allied to them. This argument, doubt¬ 
less, might be pressed further, and made to prove much 
more. It would be eminently desirable that other things 
besides reading, writing, and arithmetic could be made 
necessary to the suffrage ; that some knowledge of the con¬ 
formation of the earth, its natural and political divisions, the 
elements of general history, and of the history and institu¬ 
tions of their own country, could be required from all 
electors. But these kinds of knowledge, however indispensa¬ 
ble to an intelligent use of the suffrage, are not, in this 
country, nor probably anywhere save in the Northern United 
States, accessible to the whole people ; nor does there exist 
any trustworthy machinery for ascertaining whether they 
have been acquired or not. The attempt, at present, would 
lead to partiality, chicanery, and every kind of fraud. It is 
better that the suffrage should be conferred indiscriminately, 
than that it should be given to one and withheld from 
another at the discretion of a public officer. In regard, 
however, to reading, writing, and calculating, there need be 
no difficulty. It would be easy to require from every one 
who presented himself for registry that he should, in the 
presence of the registrar, copy a sentence from an English 
book, and perform a sum in the rule of three ; and to secure, 
bylixed rules and complete publicity, the honest application 
of so very simple a test. This condition, therefore, should 
in all cases accompany universal suffrage, and it would, after 
a few years, exclude none but those who cared so little for 
the privilege, that their vote, if given, would not in general 
be an indication of any real political opinion.’* 
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Other 

Excluded 

Classes 

Criminals 


Bankrupts and criminals are excluded from the vbte. 

The exclusion from the vote is not a part of their 
criminal sentence but the logical result of their 
acts. People who cannot be honest or who will 
not obey the laws of the land cannot be expected 
to contribute to the public welfare by their votes. 
In som^ states government servants are excluded from the 
vote—particularly soldiers on active service. Large bodies 
of men congregated together, servants of govern* 
ment™" ment . might unite to overcome the government; 
Servants or t ^ ie influence of electoral excitement might 
undermine the discipline so necessary in an army. 
In most states government officials responsible for the 
conduct of elections aie debarred from the vote. 
Officials Exclusion in their case is aimed at securing fair- 
mindedness and neutrality in the conduct of 

elections. 

A very common qualification for the exercise of a vote 
is the property qualification. The theory underlying the 
property qualification is that only those who own 
a certain amount of property may fairly be 
regarded as having a stake in the country. One 
aspect of this qualification is that only those who 
pay taxes should be allowed to vote. John 
Stuart Mill, m his Representative Government, holds this 
view. “It is important,’* he says, “that the assembly which 
votes the taxes, either general or local, should be elected 
exclusively by those who pay something towards the taxes 
imposed.Those who*pay no taxes, disposing by their votes 
of other people’s money, have every motive to be lavish and 
none to economise as far as money matters are concerned, and 
any power of voting possessed by them is a violation of the 
fundamental principle of free government, a severance of the 
' power of control from the interest in its beneficial exercise.** 
If it is tiue that only those who pay taxes should be 
electors, modern democracy holds it equally true that there 
should be no taxation without representation. 
If an individual pays taxes, it is now recognized 
that he has a right to have a voice in legislation. 
It will be remembered that this principle was the 
basis of the American War of Independence. 

In modem democracies the control of national finance lies 
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In the 

United 

Kingdom 


usually in the lower house of the legislature, i.e., the house 
which is elected directly by the people. In Britain, for 
example, the House of Lords has no voice in the annual 
budget, so that in a sense, although the Lords compose a 
legislative chamber by themselves, they really are un¬ 
represented in financial matters. 

Se** Another test, which is now rapidly disappear- 

Qualifica- ing is sex. Only in recent years have women 
tion been allowed to vote. 

The actual practice of modern governments will be seen 
in the analysis given in later chapters of the con¬ 
stitutions of several states. The actual laws 
prevailing may be shortly summarized here :— 

1. In the United Kingdom, till 1918, the laws governing 
suffrage were exceedingly complex. So complex were 

they that no one save those whose special 
duty it was pretended to know their details. In 
1918 the system was simplified by the passing of 
the Representation of the People Act, which 
introduced an approximation to universal manhood suffrage. 
This measure, however, allowed only a limited system of 
female suffrage. In 1928 the franchise was again altered, 
by the Representation of the People (Equal Franchise) Act. 
Under this Act, which assimilated the franchise for men 
and women for both parliamentary and local Government 
elections, any person is entitled to be registered as a par¬ 
liamentary elector who is twenty-one years of age and is 
not subject to any legal incapacity. Persons must have 
resided or occupied business premises of an annual value 
of not less than ten pounds in the same parliamentary 
borough or county, or one contiguous thereto, for three 
months before they may be registered as electors. 
Every elector must be registered. No elector may vote 
in more than two constituencies, and the second vote 
must rest on a different qualification from the first one. 
Certain classes are excluded from the franchise, e.g. peers, 
minors, aliens, bankrupts and lunatics. 

2. In France, universal manhood suffrage exists, save 
for lunatics, convicts, etc., and men on active 
military or naval service. 

3. In the late German E mpire, there was a near 
Germany approach to manhood suffrage. The age limit 


France 
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was twenty-five, not, as in England and the United States, 
twenty-one. In the individual states of Germany there was 
no unity of system. The most notable of all the systems was 
the three-class Prussian system. One-third of the electors 
for the popular assembly (Landtag) was chosen from the 
three classes arranged according to the amount of taxation 
paid. In this way the rich classes had a much greater 
representation than the poor. According to the new German 
Constitution all Germans, male and female, over twenty 
years of age have a vote. 

4. In the United States there rfre two grades of elections 
—oner for the federal legislature and the other for the state 

legislatures. The House of Representatives, 
StiteV which is the federal lower house, is composed of 

members who are entitled to vote for the state 
legislatures according to the Jaws of the individual states. 
By various amendments to the Constitution.disqualifications 
on the grounds of race, colour or sex have been removed, 
and, in theory, it may be said that the electorate is composed 
of citizens, male and female, of over 21 years of age. To 
this general statement, however, there are several qualifi¬ 
cations, as there is considerable variation in the detailed rules 
of individual states. In some there is a property qualifi¬ 
cation : in others an educational test. Some states insist on 
definite naturalization before an immigrant is allowed to 
vote ,• some require residence for a minimum period, and in 
others only a declaration of an intention to become 
naturalized is necessary. By the nineteenth amendment to 
the Constitution, carried in 1920, women have the right to 
vote for both the federal and the state legislatures on the 
same terms as men. 

5. In India the electorate for the Provincial legislatures 

was considerably widened by the Government of India 
- Act of I9r\ Geneially speaking, every person 

w m is entitled to have his name registered on the 

electoral roll of a constituency who has the qualifications 
prescribed for an elector of that constituency, and who-ismot 
subject to specified disqualifications, e.g. :— (a) is not a 
British subject, (i b ) is a female, ( c ) has been adjudged 
by a competent court to be of unsound mind, (of) is an undis¬ 
charged bankrupt or ( e ) is under twenty-five years of age. 
Some of these disqualifications, e.g. sex, are removable with- 
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out fresh legislation. The qualifications of an elector for a 
general constituency are generally based on— (a) community, 
{b) residence, and (c) occupation of a building, or payment 
of municipal or cantonment taxes, or rural rates or cesses, 
or payment of income-tax or the holding of land, or the 
receipt of a military pension. 


2. ELECTORAL DISTRICTS 

In order to elect members of a legislature in a modern 
state it is necessary to subdivide the country into electoral 
S bd* * • areas * Theoretically there is no reason why,all 
of* Area** 0n reptesentatives should not be chosen fr8m the 
country at large, but in practice, except when 
states are very small, it has been found difficult for electors 
to have sufficient knowledge about candidates in a large area 
to vote intelligently for them. Modern states, therefore, are* 
usually subdivided into areas for electoral purposes. These 
areas are fixed as a rule according to numbers, but it may 
happen that district limits fixed for other purposes, such as 
local or municipal government, may be adopted. These 
areas should be as equal in population as possible. With 
modern industrial and commercial conditions population 
changes very quickly, and it is often found that where 
originally electoral districts were equal in number, now, 
owing perhaps to the rise of a new industry in a hitherto 
agricultural area, or to the decay of an industry in a hitherto 
industrial area, the population has completely changed. In 
almost every state there are examples of this, which lead 
to very glaring discrepancies between the number of electors 
and number of representatives. For electoral areas, 
therefore, frequent revision is necessary. This is called 
Redistribution of Seats, whereby seats may be abolished in 
one area and added in another area. In countries with a 
rapidly growing population periodical revision is very 
necessary. This revision may not only necessitate redistri¬ 
bution of seats but an actual increase m the number of 
representatives, unless a new basis of members is adopted. 
In most countries every ten years a census is taken, and 
_ the best way to decide distribution is to follow 
Basts** 11 " t * ie census. In the United States, the basis of 
representation according to numbers shifts from 
census to census. Thus after the census of 1910 there was 
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one representative to about eveiy 210,400 inhabitants. In 
Great Britain periodic Redistribution Acts are passed (the 
last was passed in 1928) by which the inequalities resulting 
from changes in the population are rectified as far as possible. 

In the actual making of electoral districts there are two 
leading methods. One is to subdivide the total area into as 
many districts as there are representatives *to be 
chosen, one member to be chosen from each. 
The other is to make a smaller number of areas 
from each of which several members are chosen, 
the number from each being proportionate to the 
size of the district as compared with the total 
number of members to be chosen. The first of 
these methods is known as the single district 
system, or, in French, the scrutin d'arrond- 
issement (voting by arrondissement, or district). 
The other is the general ticket method, or in French, the 
scrutin de liste (lisl voting). 

In actual practice most states favour the single district 
method, although in many both systems have been tried at 
various times. In Great Britain the single district plan is the 
general rule, but some larger constituencies return more than 
one member. In Fiance the single district was adopted 
at first for the Chamber of Deputies, but in 1885 it was 
abolished for the general ticket method, which in 1889 was 
abolished in favour of the single district plan formerly in 
vogue. In 1919 the scrutin de liste , with proportional 
representation, was again adopted, to be replaced in 1927 
by the scrutin d’'arrondissemenU In Italy the general 
ticket plan was adopted in favour of the single district system 
in 1891, and in 1928 the whole country was made one 
electoral area. Where proportional representation has 
been adopted, the general ticket method necessarily 
prevails. In municipal and local government elections there 
is the greatest variety. Often w r here the single district 
method is adopted for central government the general ticket 
method is adopted for local government, and vice versa. 

The advantages of the single district plan are several. 
In addition to performing his duties as a legislator for the 
whole state, the member chosen also knows the particular 
needs of his district, and brings these before the central 
government. In all systems of government, however great 
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may be the decentralization, the sanction of the central 
government is necessary for many types of work. Thus in 
Great Britain the Ministry of Health possesses 
Advantages large powers of sanction, and district members 
Single are use ^ u ^ * n helping to secure it. Not only so, 

District but for local purposes sanction is sometimes 

• necessary from Parliament itself. Bills of this 

type are usually non-contentious, but the local member 
must guide them through the House of Commons. 

Another advantage of the district method is that the 
member is known to his constituents : often the member is 
either a native of the area or has lived in the area for a 
considerable period. In this way the electors come to know 
their member, a fact which in Great Britain especially is 
important because re-election of the sitting member is 
common. 

Another advantage of the district method is that it 
secures a reasonable balance of interests, especially where 
there is strong party organization. Where the general ticket 
method prevails, the stronger party can secure all the seats, 
but in the single district, minorities have a chance of 
representation. Agricultural aieas, for example, may secure 
representation, whereas in the general ticket plan it may 
easily happen that, in highly industrialized countries, the 
town interests will always outvote the rural interests. The 
district method thus secures variety in representation, and 
as such is a better method of representing the will of the 
people than the general ticket method. 

Another advantage of the single district plan is simplicity 
of organization and ease in counting votes. 

The disadvantages of the single district plan are, firstly, 
the fact that population changes rapidly and the basis of 
representation may become unjust. This can be 
Diaadvan- remedied by frequent revision of areas. This 
Diatrict * he defect applies equally to the general ticket 
Mctfrod method. Secondly, it is often said that election 
by single districts leads to particularist views in 
politics. To secure votes members tend to look after local 
interests more than general interests. This is more an 
academic than a real argument, as local interests tend more 
and more to become matters for local bodies, and members 
of the central legislature are judged by the electors according 
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to the opinions the members hold on matters of general 
policy. Members do look after local interests, but in modem 
governmental organization, this, far from being a defect, is 
a positive advantage of the district plan. Thirdly, the 
single district plan, it is said, restricts the choice of the 
electors, with consequent loss of man-power in the legislative 
assembly. Here, again, facts prove the argument fallacious. 
Most electoral areas may choose their candidates as they 
wish. Where, as in some municipal elections, thq candidates 
must reside in their electoral areas or wards, a more general 
method of election may secure better men, but in central 
politics, electors, as in Britain, may choose any one they 
please. Often the member is a native of or resident in the 
electoral area, but in that case he is usually one of the most 
prominent inhabitants. But frequently it happens that non¬ 
natives or non-residents are elected. In modern democracies, 
where every man and woman is educated, it is not easy for 
second-rate men or women to be elected. The normal civic 
sense of the people is strong enough to prevent inferior men 
from even contesting elections. 

The single district plan has proved a fairly satisfactory 
basis of election. That it has drawbacks is obvious, but all 
plans of representation have drawbacks. The 
single district method requires careful control 
and management, especially in periodical revision, to pre¬ 
serve the balance of numbers. On the whole it is the most 
favoured electoral method for central government at the 
moment, though the general ticket plan, with proportional 
representation, is making rapid headway against it. In 
local government a combination of the single district and 
general ticket methods seems to be most satisfactory. 

In all democratic elections the principle of the ballot, or 
secret voting, has come to be recognized.. The ballot, both 
in principle and procedure, may best be explained 
by the following extract from the English Ballot 
Act of 1872 :— 


Conclusion 


The Ballot 


“ In'case of a poll at an election the votes shall be T^iven 
by ballot. The ballot of each voter shall consist of a paper, 
showing the names and description of the candidates. Bach 
ballot paper shall have a number printed on the back, and 
shall have attached a counterfoil with the same number 
printed on the tace. At the time of voting, the ballot paper 
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shall be marked on both sides with an official mark, and 
delivered to the voter within the polling station, and the 
number of such voter on the register of voters shall be 
marked on the counterfoil, and the voter having secretly 
marked his vote on the paper, and folded it up so as to 
conceal his vote, shall place it in a closed box in the presence 
of tlffe officer presiding at the polling station. 

After the close of the poll the ballot boxes shall be sealed 
up, so as to prevent the introduction of additional ballot 
papers, and shall be taken charge of by the returning officer, 
and that officer shall, in the presence of such agent, if any", 
of the candidates as may be in attendance, open the ballot 
boxes and ascertain the result of the poll by counting the 
votes given to each candidate, and shall forthwith declare 
to be elected the candidates or candidate, to whom the 
majority of votes have been given.” 

3. METHODS OF VOTING AND PROBLEMS OF SUFFRAGE 

In all systems of election, the candidate chosen is the 
one who receives the majority of the votes cast. But it is 
clear that if A. B. C. and X.Y.Z., two candi- 
Minority dates for a legislative assembly who represent 
ation*** 11 " opposed political ideas, receive respectively 5,000 
and 4,999 votes, the 4,999 voters will not be 
represented as they wish. A.B.C. is elected by a majority 
of one, but he cannot be said to represent all the voters in 
his constituency. 

Many political thinkers hold that no true democracy can 
exist where mere majority election of this type prevails. 

Lecky and John Stuart Mill, in particular, are 
J^hn Stuart s t r0 ng advocates of minority representation. 
Statement Mill in his Representative Government devotes 
considerable attention to this aspect of the 
representative system. “ A completely equal democracy,” 
he says, “ in a nation in which a single class composes the 
num££ical majority, cannot be divested of certain evils; but 
those evils are greatly aggravated by the fact that the demo¬ 
cracies which at present exist are not equal, but systematic¬ 
ally unequal in favour of the predominant class. Two very 
different ideas are usually confounded under * the name 
democracy. The pure idea of democracy, according to its 
definition, is the government of the whole people by the 
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wnole people, equally lepresented. Democracy, as com¬ 
monly conceived and hitherto practised, is the government 
of the whole people by a mere majority of the people, 
exclusively represented. The former is synonymous with 
the equality of all citizens; but strangely confounded with 
it is a government of privilege, in favour of the numerical 
majority, who alone possess practically any voice in c the 
state. This is the inevitable consequence of the manner in 
which the votes are now taken, to the complete disfranchise¬ 
ment of minorities,” and, after saying that the majority will 
prevail in a representative body actually deliberating, he 
goes on to say : “ But does it follow that the minority should 
have no representatives at all ? Because the majority ought 
to prevail over the minority, must the majority have all 
votes, the minority none ? Is it necessary that the minority 
should not even be heard ? Nothing but habit and old 
association can reconcile any reasonable being to the need¬ 
less injustice. In a really equal democracy, every or any 
section would be represented, not disproportionately, but 
proportionately. A majority of the electors would always 
have a majority of the representatives ; but a minority of the 
electors would always have a minority of the representatives. 
Man for man they would be as fully lepresented as the 
majority. Unless they are, there is not equal government, 
but a government of inequality and privilege : one part of 
the people rules over the rest: there is a part whose fair 
and equal share of influence in the representation is withheld 
from them, contrary to all just government, but, above all, 
contrary to the principle of democracy, which professes 
equality as its very root and foundation.” 

Many expedients have been suggested for the represent¬ 
ation of minorities, the most important of which is propor¬ 
tional representation. The aim of proportional 
Method* of representation is to give every division of 


Minority 
Represent¬ 
ation : 
Propor¬ 
tional 
Represent¬ 
ation 


opinion among electors corresponding re¬ 
presentation in national or local assembles. 
A distinction is sometimes drawn between 
proportional representation and minority 
representation. The latter gives representation 
df some kind to minorities, whereas proportional 


representation gives representation in proportion 


to voting strength. 
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The scheme most commonly connected with proportional 
representation is called the Hare or Andrae system. This 
system was first proposed in 1851, by an English- 
S*tenT re m &n named Thomas Hare, in a book called 
the Election of Representatives. It was strongly 
supported by John Stuart Mill (in his Representative 
Government), by Lord Avebury, Lecky, and Lord 
Courtney, it was introduced into Denmark in 1855 by 
Andrae. 

There are many variations of the Hare system, but they 
all have the same underlying principle. The scheme is also 
known as the preferential system, or transferable vote 
system. The basis of it is that each electoral district or 
constituency shall have a minimum of three seats. No 
maximum is necessary. Lord Courtney suggested a fifteen- 
membered constituency as a reasonable limit. The candi¬ 
dates stand on the “ general ticket ” (oi, in French, the 
scrutin de liste). The elector may vote for only one candi¬ 
date, or for a limited number, and on the ballot paper he 
may write also 1, 2, 3, or more, indicating his first choice, 
second choice, and so on. To secure election the candidate 
need only have a certain number of votes. The number is 
fixed by dividing the total number of votes cast by the number 
of seats vacant. This number (known as the “ quota ”) 
secures election as soon as a candidate reaches it. At the 
first count of votes, only first choices are taken into account. 
As soon as a candidate receives a sufficient number of first 
choices to give him the “ quota ” necessary for election, ho 
receives no more votes. The surplus votes which otherwise 
would have gone to him are given to the second choices. 
If these second choices do not bring up the necessary 
number of candidates to the electoral quota, then the 
third choices are counted, and so on till all tlie seats are 
filled. 

Proportional representation has made rapid progress in 
lecent years in both central and local Government. It has 
also Ofeen used in some provinces or “states” of federal 
unions, though not adopted for the federal unions them- 
selVes. It is also in vogue in certain constituencies in 
India. 

In some countries, e.g. Finland, a special type of propor¬ 
tional representation is in force, known as the list system, by 
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which candidates are grouped in lists, and all votes given to 
I * t individual candidates on the list are counted first 
System* as votes f° r the list itself. Each voter may cast 
as many votes as there are seats vacant, but he 
cannot give more than one vote for one candidate. The 
number of votes necessary for election is, as in the Hare 
system, decided by the total number of votes cast by each 
party and is then divided by the electoral quota, which 
gives the number of seats to which each party is entitled. 
If there is any deficiency, it is made up by the parties 
which have the largest fractional quotas. 

In spite of the evident leasonableness of the principle of 
proportional representation it has not found universal favour. 

It was proposed in the draft of the South African 
Arguments constitution, but ultimately given'up. It was 
for and proposed and rejected in England in 1918. The 
K fatl . chief difficulty of proportional representation is 
tionai r * its complexity. Where constituencies have a 
Represent- large number of seats, the minds of electors may 
ation become confused. Thus in Belgium the largest 

constituency has twenty-two members, and 
electors find it difficult to,sort out their various choices. 
The process of counting is also very difficult. The 
practical difficulties of the scheme have hitherto prevented 
its wide adoption. Recently proportional representation 
has been strongly supported as a means of countering the 
claims of small minorities, such as Trade-Unions, to 
control Government. By proportional representation such 
minorities would be‘ placed in their proper perspective in 
the voting strength of the country. At present they claim 
to represent the whole of one class of men and women; 
whereas actually they may represent only a minority ot 
that class. Over a whole country it would make the 
results of elections correspond more closely with the actual 


public opinion of the time. 

Some writeis point out that minority representation of 
this kind tends to produce a type of " minority thinking ” 
resulting in class prejudice and class legislation. Not only 
so, but it is argued that, by such schemes, the ablest men 
in the country are excluded by those who pander to a 
particular class. It may also be mentioned that the 
supporters of the Hare scheme argue that it makes more 
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room for able men, insomuch as, though party supporters 
give their first choice votes to their own* candidates, they 
give their second choices to the best men of other 
parties. 

The chief argument against minority representation in 
general is that by dividing up political opinion it encourages 
sectarianism in politics at the expense of the general welfare. 
Ultimately minorities have only one right—the right to 
convert themselves into majorities. If their opinions are 
acceptable to others, they may be able to convert these 
opinions into actual law. If, however, minorities were 
represented there would be no end to subdivisions in society. 
Further, sometimes an opinion is unfitted for the times in 
which it is voiced but may be adopted under other conditions. 
It might also happen that any set of what is known as 
“ cranks ”, people who hold very peculiar opinions, might 
demand representation. Government by discussion depends 
on the power to convince. 

Other methods of voting have found favour for the 
representation of minorities. The Limited Vote system 
provides a method of securing minority, but not 
proportional representation. The limited vote 
system requires a constituency of at least three 
members. The voter in the district is allowed a 
smaller number of votes than there are seats, and 
he may not give more than one vote to any candidate. If there 
are five seats the voter may be allowed only three votes, the 
minority thus having a reasonable chance of getting two 
seats. In practice representation is secured only for fairly 
large minorities, and that is unsuitable for a party system 
where there are three or more parties. This method has been 
used at various times by Great Britain, Italy and Japan for 
elections to lower houses, but it no longer prevails. It is 
still in vogue in some countries, but it is not generally 
used as a prevailing method for parliamentary elections. 
It is used for special purposes, e.g. in Brazil, for constitu¬ 
ents with three to five seats, in both local and national 
elections. 

Other methods that may be mentioned are, substitute 
voting, by which candidates may cast surplus votes, that is, 
votes over and above what is necessary for election (the 
electoral quota), and insufficient votes, those under the 
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electoral quota, and thus fill up the places not filled by the 
Substitute voting of the electors; and proxy voting. 

Voting : by which a representative may cast as many 

Proxy votes as he receives multiples of the electoral 

Voting quota. 

The cumulative vote system allows each elector to have 
as many votes as there are seats vacant, and to cast^his 
votes as he wishes. Thus if there are five 
Cumulative representatives, he may give all his five votes 

System to one member, or four to one and one another, 
and so on. This system, known popularly also 
as “ plumping ”, when all votes are given to one candidate, 
is successful in giving representation to small minorities* 
These minorities must be well organized in order to ensure 
the election of their candidate. The cumulative system does 
not secure proportional representation, and it is wasteful 
insomuch as candidates for minorities often receive far more 
votes than are necessary to elect them. The system is in 
vogue chiefly in local areas, when different interests require 
representation. Thus in the old School Board in Scotland, 
it enabled small communities representing the Roman 
Catholic and Scottish Episcopal church interests to secure 
representation, and it frequently happened that the candi¬ 
dates for these minorities, though the minorities were 
very small, were returned at the top of the list. In this 
way the system engendered sectarian ill-feeling and 
strife. 

Another plan for securing a just electoral system is the 
second ballot. Where there is one seat and only two 
candidates, the simple majority system is 
, sufficient, but where there are more than two 
Ballot candidates it may happen that the candidate 
elected may secure only a relative majority, not 
an absolute majority. Thus in a three-cornered election A 
may receive 5,000 votes, B, the second candidate, 4,000, and 
C, the third candidate, 3,000. A has secured a majority over 
B and C, but B and C between them have 2,000 more v«tes 
than A. The second ballot makes a new vote necessary 
between A and B, C dropping out of the contest. Those 
who voted for C may then redistribute their votes, and if 
they all voted for B, then B, not A, would be elected at the 
second poll. 
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The second ballot (there might be a third or further 
ballot where there were many seats) secures a more just 
reflection of the opinion of the electorate where three or 
more candidates seek election. In pre-war British elections 
it often happened that Liberal, Labour and Conservative 
candidates contested a single seat, and the Conservative 
•candidate succeeded because the general or progressive vote 
was split between the Liberal and Labour candidates. The 
second ballot, of course, does not secure proportional 
representation. 

In many countries there are arrangements which allow 
for the representation of special classes or interests. The 
most notable modern example is pre-war Prussia, 
Sion°of nt ' * n electors were divided into three classes 

Interests according to the amount of taxes paid. To each 
class was given a third of the seats in the 
Assembly, so that the richest class, which had fewest 
members, had the same representation as the poorest class, 
which was most numerous. The class system prevails in the 
•composition of upper houses, such as the British House of 
Lords. The British system is the historical descendant of 
what used to be universal representation by classes. In the 
early stages of representative government in the mediaeval 
and early modern world there used to be three classes or 
“ estates’*, each of which had its own representatives. The 
French parliamentary organ was known as the States- 
General, and the origin of both the British Houses (Lords 
and Commons) is, both in name and fact, due to class 
representation. The old classes were the nobility, clergy 
and commons, and the House of Lords is really the descen¬ 
dant of the greater nobles and clergy, and the House of 
Commons of the lesser nobles and common people. Repre¬ 
sentation of interests, known as communal representation, 
prevails in India. 

Class representation is objectionable from many points 
of view. In the first place, it is impossible to draw a satis¬ 
factory line of distinction between one class and another 
for purposes of representation. Secondly, if each trade, 
profession and industry were to be represented, the legis¬ 
lative assembly would be an assembly of individual interests, 
not of the common welfare. Each class would be at variance 
with every other class. The best way of securing class 
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representation is for the government to ask the views of 
classes or interests before they make laws which affect 
them. 

By means of plural voting certain individuals receive 
more than one vote. Thus men with sufficient pioperty in 
more than one electoral area—if property is a 
Piwml qualification—may vote in each area in wliich 

° ,n * they are qualified. This is possible only where 

the areas are sufficiently near each other to allow the 
candidate to go from one place to another in time to vote. 
Sometimes the qualification for plural voting exists but is 
neutralized by elections being held on one day, thus 
preventing one man from recording votes m widely scattered 
constituencies. 

Another form of plural voting is what is known as the 
■* weighted ” vote, which was strongly supported by John 
Stuart Mill. Weighted voting means that the 
, . persons who have greater interests at stake or 

Vote * persons better qualified to vote receive more 
votes than those less qualified or who have 
smaller interests in the country. One type of this is the 
university vote, by which a university graduate receives a 
vote as a university graduate in addition to a vote on other 
grounds. It may be argued that rich men have more 
interest in elections than poor or that the more educated are 
better fitted to voice their opinions than the less educated. 
Against this are the arguments that the poor have more 
need of protection, and that the educated classes are as much 
ruled by self-interest as the uneducated. 

The chief difficulty in weighted voting is the absence 
of any standard of judgment. Thus, while a university 
graduate may receive a special vote, the civil- 
Difficulty engineer or architect, who is as highly qualified 
■ K' ” 212 particular branch of work, may justly 
Y ot *** in * complain that he has no extra vote. It is 
absolutely impossible for any man, however wise, 
to “ weigh ” the claims of either financial or intellectual 
interests. Everyone, for example, who was left out of the 
educational added vote, would justly resent the omission if 
he were an efficient man at his own work. In countries 
where everyone can read and write, it is impossible to say 
that a graduate school teacher deserves two votes and an 
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•efficient coal miner only one. Not only so, but against the 
statement that an employer should receive more votes than 
an employee, it may be said that the employee may be more 
interested in political matters and have a better under¬ 
standing of them than his employer. A 11 weighted " system 
would give satisfaction to few. 

An actual example of plural and “ weighted ” voting 
exists in Belgium. Every male citizen of twenty-five years 
of age and above is allowed one vote. An additional vote 
is allowed to certain landowners and to men of thirty-five 
years of age and over if they pay five francs in taxes and 
have legitimate children. Two additional votes are allowed 
to male citizens of twenty-five years of age and over who 
receive certain educational certificates, or who hold certain 
offices. No one has more than three votes. 

It is sometimes held that each citizen qualified to vote 
should be compelled to vote. In Spain and Belgium there 
is actually a legal obligation on citizens to vote ; 
certain punishments follow failure to do so. 
Few governments, however, compel electors to 
vote. If an elector does not vote, it may be 
taken for granted that the country is better without his 
vote. If he did vote he might vote wrongly, or vote for a 
candidate because of a bribe. It is the moral duty of every 
citizen to interest himself in affairs of government, but to 
compel voting by law would be to take away the stimulus 
rising from the public good. Compulsory voting, however, 
teaches the citizen his duty, and what is compulsory in one 
generation may become moral duty in the next. 

The question of female suffrage nas solved itself. Half 
.a century ago, John Stuart Mill’s book on The Subjection of 
Women was considered far beyond its times, yet 
Female Nlill himself prophesied that before a generation 

u rage h a< j passed the political disabilities of women 

would be removed. Though not literally correct as to time, 
he was correct in principle. One by one the democracies 
of the modern world have admitted women to the vote, the 
last notable example being Great Britain, in 1918 and 
1928. 


Compul' 

•ory 

Voting 


The question of female suffrage has been, like all 
innovations, hotly debated. In favour of women's suffrage 
it is held that sex is no criterion for giving the vote. 
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Where women are educated in the same way as men, where 
they have proved intellectually fit for the exercise 
For amf nt * vo ^ e » ** * s ridiculous to refuse it. History 

Agalmi shows us examples of great queens, authoresses 
and social workers ; why should women such 
as these be debarred from the vote when relatively ignorant 
male labourers are given the privilege ? Women need 
protection against unjust legislation. Up to now laws have 
been made for men by men, and women have been subjected 
to many civil disabilities. To remove those disabilities 
women must be represented. 

Women have proved their value in public life in local 
bodies—for women, lllogically enough, in many states have 
been allowed votes in local government but not in central 
government. In Australia, and other countries, where 
women vote on equal terms with men, they have not exer¬ 
cised any sinister influence. It might be proved that the 
advent of women into politics has helped to purify public life. 

The usual argument against woman’s suffrage is that 
political life is not woman’s proper sphere, and to entice her 
from her home is to endanger her proper functions as a 
woman. It is argued too that women cannot serve in the 
army, and that the suffrage depends really on the ability to 
serve as soldiers. It is also argued that to allow women to 
interest themselves in politics may bring discord into the 
home. It is also said that women do not deserve the vote 
because the majority of them do not want it. 

All these arguments are somewhat puerile. Experience 
has proved that women can both vote and fulfil their 
functions in the home. The Great War has proved that 
women, as nurses and workers in all kinds of employment, 
are as necessary as soldiers in war, and in Russia there were 
even female battalions. That the granting of the vote to 
women will bring discord to the home is as true of the man 
as of the woman, and that women do not interest themselves 
in politics is untrue, and even if it were true it was eqfially 


true of many men enfranchised by the Reform Acts in 
England. In advanced democratic countries, moreover, 
women are recognized as legal persons with similar rights to 
men. In the West only in comparatively recent years have 
the many mediaeval legal disabilities been removed in the 
case of women, and with their increasing legal status there 
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follows a natural demand for a recognized civil status. For 
many years in western countries women were regarded as 
unfitted not only for civil rights, but also for education ; but 
the spread of universal and compulsory education to both 
men and women has completely altered the previous notions 
on female suffrage. For many years now women have proved 
their capacity not only for exercising minor civil privileges, 
but for holding high and responsible offices ; and the proof 
of this capacity has broken down the old prejudice against 
granting them the right to vote. 


Repreaent- 
aion an 
Approx¬ 
imate 
Instrument 


The various devices which have been proposed for voting 
all go to show that a representative system of government 
can only approximately represent Lhe will of the 
people. No scheme of election can be perfectly 
satisfactory. Direct democracy allows every 
opinion to be heard, but even in direct demo¬ 
cracies the laws must be made by majority votes. 
No satisfactory method can be devised to give a 
due position to every phase of political opinion. But it is 
questionable if every type of opinion deserves representation. 
Many individuals hold theories which they consider in piae- 
tice would be the salvation of society, but however good 
these opinions may be when judged by absolute knowledge, 
they may fail completely to appeal to the common con¬ 
sciousness of the time. There will always be unheard 
minorities. If they wish to be heard they must convince 
others. If a man with a new message is able to convince 
others, then in time his opinion will be regarded as better 
than other opinions. 

The electorate increases with importance as democracy 
advances. So important is it, that it is sometimes looked 
on as a special branch of government. In modern legislation, 
and, where election prevails, in both the executive and the 
judicial departments of government, the electorate is the 
continuous “ power behind the throne Though it does 
not actually legislate, it ultimately controls legislation, and 
consequently both the execution of and the interpretation of 
the laws. For the success of democracy it is essential that 
the electorate should be as highly educated as possible, and 
in modern democracies we actually find that education 
always ranks very highly as a basis of government. Only 
by education (in its widest sense) can the people attain the 
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necessary enlightenment, mental and moral, which guaran¬ 
tees democracy against its terrible enemies, ignorance and 
passion. 


4. INDIRECT ELECTION 


In some states election is indirect. In direct elections the 
electors choose representatives by individual voting ; blit in 
indirect election the electors choose an inter- 
mediary body which ultimately chooses the 
Election representatives. Indirect election prevails in 
few states. In France the second Chamber 
(Senate) is elected by electoral colleges in the departments. 
Theoretically indirect election holds for the presidency of 
the United States, though to all intents and purposes the 
election is now direct. The old Prussian three class 
system was indirect. 

Indirect election helps to check popular passion. Where 
electors do not have the final choice there is likely to be a 
filtering of popular feeling. Those elected by the 
Purpose of electors may be expected to be freer from the 
Election waves of passion than the electors themselves. 

The intermediate body, too, may also be expected 
to contain men of more intellectual force than the average 
elector. The system introduces the element of delay in 
elections, which means that the final election is more passion- 
less and calculated than is direct election. 

The system was tried in France after the Revolution till 
1830, when it was abandoned for direct election, save for 
the Senate. Lower houses are elected directly, and many 
publicists support indirect election for second chambers. 
Such indirect election is more likely to secure men of mature 
judgment and more conservative temperament, both of 
which are qualities of prime importance in second chambers. 
In modern democracies, with party systems, the lower houses 
are usually elected on a party basis, and the indirect system 
has been supported as a means to avoid party elections in 
second chambers. 

Where, however, the party system is highly developed, 
the indirect elections are likely to become party elections 
ust as are direct elections. An excellent example of this 
exists in the elections for the President of the United States, 
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Arguments 

ag&iiftt 

Indirect 

Election 


■where the party system, in spite of indirect elections, is 
supreme. 

The greatest argument against indirect election is that it 
tends to make the people apathetic. In direct elections each 
representative feels that his vote counts for 
something, because the representative chosen by 
his constituency is a member of Parliament. 
Where his vote is only for an elector to elect the 
member of Parliament, the citizen cannot but 
feel that his vote is comparatively unimportant. He is got 
sure how the intermediate elector may act, and his interest 
will naturally be lukewarm. In modern democracy if direct 
elections excite popular passion, they also stimulate interest 
in political affairs. It is for these reasons that the system 
of direct election has been adopted for the Indian Legislative 
Assembly and Council of State in preference to the system 
of indirect elecLion which prevailed under the Indian Act 
of 1909. It may be said tnat if an elector may elect an 
elector he may also elect a representative directly. There 
is not the same objection to indirect election where it co¬ 
exists with direct election, as in France. The interest 
of the people is kept alive by the direct elections for the 
popular house, while the indirect elections for the Senate 
help to introduce those elements of reason and passion¬ 
less consideration which are so important in second 
chambers. 


5. IENGTH OF OFFICE AND INSTRUCTED REPRESENTATION 


Tie purpose of representation is the expression of the 
will of the people. In order to secure this, it is necessary 
to provide means whereby changes in popular 
S* 1 ^?** * n °Pmi° n may be represented in legislatures. 

pl , on Were representatives elected for life, it might 
•easily happen that they were representatives only in name, 
not in fact. The term of representation therefore must be 
■definite. The term varies from country to country, and also 
in the same country according to the type of body elected. 
In Great Britain, for example, the maximum statutory 
/ength of tenure for the House of Commons is five 
^ears, but in local elections three years is a common term. 
/Four or five years are the most favoured terms in modern 
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legislatures. In second chambers tenure is usually longer. 
In the House of Lords tenure is hereditary and for life ; but 
in elected second chambers tenure is usually longer than in 
popular assemblies. 

Annual elections, it is sometimes held, are necessary 
for a real test of popular feeling. The objections to annual 
elections, however, are overwhelming. In the 

Elections ^ rst pl ace » there is no real necessity for them. 
iuu Popular opinion changes quickly, it is true, but 

not so quickly as to justify the dissolution of the legislature 
every year. Normally the legislative process extends over a 
considerable period, and there is ample time for the legis¬ 
lature to consider the opinions of the people as expressed on 
the platform, in the press, in memorials, and such like. 
Annual elections, moreover, would seriously interfere with 
the work of legislation. In the short space of a year few 
important measures could be passed, and to elect new legis¬ 
latures every year would mean a certain unwillingness on 
the part of a legislature to start measures which it might not 
be able to pass finally or which it might have to submit to 
the next body. The loss of energy and time would be 
enormous. Apart from these objections, there is the most 
serious drawback of all, namely, the repeated excitement 
of the people caused by elections. In modern democracies, 
with party government, elections mean much agitation 
throughout the country. An equally strong objection may be 
advanced from the opposite point of view, that frequent 
elections might tend to make the people disinterested. The 
agitation caused by canvassers, party agents, etc., might so 
disgust the masses by its frequency, that elections night 
pass into the hands of cliques and factions. In some form 
the electoral agitation would disturb the country and lead 
to evil. Moreover, representatives of the best type would 
not submit to the ever recurring strain and excitement—and 
expense—caused by annual elections. 

Annual elections, therefore, are essentially bad. T!hey 
lead to dislocation of public business, unhealthy ptrty 
agitation and excitement, and cause an undue strain on the 
representatives. Nor do representatives change their 
opinions so suddenly' as to demand the censorship of th* 
voters every year. 

Another theory is that electors should have mandates front 
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their constituents. This is sometimes known as “ Instructed 
Representation ”. Representatives, it is said, 
Instructed! s j lou id receive instructions from their con- 

ation*** 1 * " stituents, and if they do not obey these instruc¬ 
tions, the representatives should be recalled. 
The«idea behind this is that the very meaning of representa¬ 
tion is that the elected representative should record the 
will of his constituents, not his own will. He is in a sense 
a servant, and must do what he is told. 

Few responsible writers support this view. It will.be 
remembered that Austin, the English law writer, looked on 
the representatives as “ trustees ” of the people. 
Objections The meaning of this is that the representative 

Instructed norma My does voice the feeling of the majority 
Represent- °f h * s constituents, but If he does not, the only 
ation remedy his constituents have is to eject him at 

the next election. They cannot take legal steps 
against him for changing his opinions or breaking his 
fl trust ”. The objections to instructed election are manifold 
and strong. In the first place, the system of election and 
re-election, with a leasonable maximum term for the life of 
the legislature, is sufficient guarantee that representatives 
will not to any dangerous extent misrepresent the feeling of 
their constituencies. With modern party government, the 
opinions of both electors and elected are to a great extent 
made for them by party leaders. If a sitting member 
changes his party, he may continue to sit till the next election 
or he may submit to re-election if his conscience urges him 
so to do. Changes of party in this way are very infrequent, 
and if they are frequent the likelihood is that the party in 
power (if the change is from it) will be beaten, and the 
legislature dissolved in order to appeal to the electors. 

Secondly, representatives for central legislatures are not 
elected for local but for general interests. Local matters are 
dealt with by local bodies, of which, as a rule, the life is 
shorter than those of central legislatures. Central legis¬ 
latures exist for the whole, not for the parts, and instructed 
representation would result largely in the representation of 
local interests. 

Thirdly, able men could hardly be expected to serve in 
legislatures where they could only say what pleased their 
constituents. Every representative to a certain extent must 
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consider the will of his constituents, especially if he desires 
re-election, but to bind him absolutely would be to deprive 
a nation of the best mind force in it. The very essence of 
representative government is government by the people for 
the people, but the representative system is quite sufficient 
for this without instruction. « 

Fourthly, were instruction necessary, it is not clear how 
instruction could be provided. How could a constituency be 
so organized, and how could the interest of the people be 
so kept alive, that real instruction could be given on every 
proposed law ? The instruction would be mere repetition of 
party formulae or the opinions ot local factions who took the 
trouble to record an opinion. The average elector is not 
interested in every law that is proposed, and on many laws 
the average elector is incompetent to give an opinion. In 
local organizations for instructing representatives, the 
opinions of the few experts in a constituency on a special or 
technical law might easily be drowned by the voice of 
factions. 

Fifthly, it may be argued that, as the representative is 
usually an abler man than the electors, it is as much his 
duty to give instruction as to receive it. In election 
campaigns the best efforts of candidates are put forward to 
persuade electors. No body of electors is so unreasonable 
as to expect a representative to be a mere cork on the ocean 
of popular opinion. A representative is respected by his 
constituents not for supineness but tor strength, and if his 
ability is shown by disagreement with the electors on certain 
points, the electors regard it not as weakness but as 
strength. 

Sixthly, it is difficult to see how the work of legislation 
could proceed at all if every representative had first to 
receive instructions. It would take a long time to secure the 
opinion of a constituency and the necessity for a particular 
measure might have passed before the representatives could 
vote. - Instructed representation is thus not only unnecessary 
but bad. There is, however, one case in which instruction 
may be reasonable. This is in a federal government, where, 
as in the old German Bundesrath, the representatives were 
lepresentatives of individual states and had to vote accord¬ 
ing to the instructions of their own governments. The 
representative in such a case is really a kind of ambassador. 
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Such instruction, however, though more defensible than 
instruction in ordinary legislatures, is by no means good. 
It preserves provincial or 11 state ” differences at the 
expense of the unity of the state. In other federal unions 
the representatives of state are also representatives of the 
common interests, and thus help to complete national unity. 
In a^ederal system of government there is a continual tug' 
of-war between central and state governments, and it is 
better to place the common welfare in the first place, and 
not to keep separatism alive by needless separatist 
organizations. 


6. THE QUALIFICATIONS OF REPRESENTATIVES 


Quaff i ca¬ 
tions 


Citizen¬ 

ship 


In all states certain qualifications are* 
necessary for election as representatives. These 
are : — 

1. Only those who are citizens of a state either by birth 
or loyalty can be elected to legislatures. Clearly aliens, 

whose sympathies belong to another state, 
should not become law-makers in a state. Were 
any alien to seek election in a legislature, his 
aim would either be persona] in order to push his own 
interests, or to secure favourable legislation for his financial 
interests, or political, in order to secure legislation favour¬ 
able to his own country, and in all probability, against 
the interests of the country in the legislature of which he 
served. 

2. Legislation being vital for the interests of the people, 

it is necessary that only mature or relatively mature people 
. be chosen as representatives. Twenty-one or 

A * e twenty-five are common age limits in the West. 

For second chambers often a higher age limit is necessary. 
Belgium, France and Italy require forty as the minimum 
for the second chamber. 

3. In many states a property qualification is necessary 

for election. Where members are not paid, the property 
p qualification though not necessary by statute 

rc*p«rty becomes necessary in tact, as only men with 
leisure can become members of the legislature. The property 
qualification is rapidly disappearing, though it still holds 
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even in advanced democratic countries. In Canada member¬ 
ship of the second chamber is reserved for those who have 
4,000 dollars worth of property. In England Members of 
Parliament are now paid from public funds, so that poor 
men, if they can succeed in the elections, may sit in the 
House of Commons. 

There is a theoretical justification for a property qyalifi- 
cation. The possession of property shows that the represen¬ 
tative has a stake in the country and is therefore likely to be 
cautious in legislation. Possession of a considerable amount 
of property, if it is not inherited, may also argue for busi¬ 
ness ability in the possessor, and, whether inherited or not, 
it provides him with leisure for legislative work. 

Modern opinion favours the equal chances of citizens for 
election to the legislature, whether they have property or 
not. The lack of property of considerable value should not 
deprive the country of the services of able, but property less 
men. Further, the labourer is worthy of his hire. The 
modern work of legislation is so heavy that it can scarcely 
be held that the mere honour of being a Member of Parlia¬ 
ment is sufficient payment, especially for those who have 
difficulty in affording the honour. Payment of members is 
now common. The payment often combines a fixed salary 
and free travelling. 

4. In every state, holders of certain offices are ineligible 
for election to legislatures. In the United States, where 

the theory of the separation of powers governed 
the creation of the constitution, the executive is 
divorced from the legislature. In Cabinet governments the 
heads of the chief executive departments of government are 
also members of the legislature, but the permanent officials 
are not. Judges cannot be members of the legislature. In 
Great Britain, previous to 1925, when a Member of Parlia¬ 
ment (that is, a member of the House of Commons) was 
selected for a Cabinet post, he had to be re-elected by his 
constituency. 

5. a Religious disabilities exist chiefly in countries where, 
for historical reasons, it was necessary in the interest of 

the public to exclude from the legislature 
individuals holding certain religious opinions. 
Thus the Jews and Roman Catholics were excluded till the 
nineteenth century in England, and even to-day ministers of 


Office 


Religion 
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the established churches in Britain cannot be elected to the 
House of Commons. The clergy of the Roman Catholic 
Church, though it is not the state (or established) church, 
are also excluded. 


7. THE LEGISLATURE 

• 

The relations of the legislative, executive and judicial 
have been compared to the major and minor premises and 
conclusion of a syllogism. The legislative 
The Legis- authority forms the major premise ; the judiciary, 

^Executive t * ie m * nor » and the executive, the conclusion. 
n *j CU ,ve The legislative lays down general laws appli- 
Judicial cable in all cases ; the judicial says whether 
particular cases may be treated according to the 
rule; the executive carries out the decision of the judicial. 
A simple example will illustrate. The law says all that 
trespass on private grounds will be prosecuted: A is 
declared by the law courts to be a trespasser, and the 
executive punishes him. The syllogism makes more de¬ 
marcation between premises and conclusion than acts of gov¬ 
ernment do between the legislative, executive and judicial 
functions. Every executive act involves the three 
aspects of law, execution and judgment, whether separate 
authorities are involved or not. But the syllogism analogy 
is useful in showing one important point, viz., that the so- 
called three powers do not stand to each other in the relation 
of equality. As the major premise is more important than 
the minor and conclusion, so the legislature is more im¬ 
portant than the executive or judicial. Laws must exist 
before judgment can be given or the executive take action. 
The legislative is the more important—indeed the funda¬ 
mental—function of government; without it the executive 
and judicial cannot exist. Whether a government be a stable 
or unstable one, whether or not laws are observed in their 
letter or spirit, every executive act involves primarily a legis¬ 
lative act. Save in cases where sheer unreason rules, every 
executive and judicial act logically involves legislation. 

In our analysis of the three powers, we must therefore 
analyse the legislature first. The legislature is the law¬ 
making power. It includes two kinds of work which are 
sometimes looked on as separate “powers”—the purely 
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law-making and the deliberative. It is really impossible 
to separate these two functions. The purely law-making 
may be taken to include the actual mechanism of 
Legislative ma ki n g laws—drafting, etc.,—a not unimportant 

Uberative function. John Stuart Mill considered this 
function so important that in his scheme of 
government he recommended a special committee for it. 
But the mechanism of law-making is a duty for specialists in 
that particular work. The wording, formulating, etc., of 
laws is not of the most vital importance. The content and 
end of the law are the most important things, and it is the 
delibeiative function which has to decide these. The 
deliberative function does not belong to any particular 
branch of government: it is the thinking of a nation and 
that is done by various agencies, such as the pulpit, press 
and platform. In order that this thinking may become 
definitely formulated, it is necessary to have some central 
organization to act as a focus for it. That organization is 
the legislature, or, as the English call it, Parliament. 
Parliament comes from the French word parlement , which 
means originally a meeting for discussion. Parliament 
being, as it were, the epitome of the nation, expresses its 
centralized thought, and that thought, when formulated in 
proper language and “ passed ”, becomes the law of the 
state. Parliament thus performs the double function of 
deliberation and law-making, but in neither does it act by 
itself. The sum total of the thinking forces of the nation— 
as given in books, newspapers, speeches, advice by experts— 
moulds its deliberation. In the actual drafting of laws 
Parliament uses the services of expert officials. 

In modern states the organization of a legislature or 
Parliament presents many problems. Even in the smallest 
state there exist a multitude of interests, each 
Organ- Q f yyhfch as k s to b e heard. In Greek city-states 
LegUiaturc" ^ ar ^ arnent included all interests ; but in modern 
nation-states only representatives can attend. 
All interests had an equal chance of being heard in the old. 
city-states, but now we have only an approximation. Legis¬ 
lation affects everyone in the state, and laws necessarily* 
must be made with much caution. The chief problem in the 
organization of modern legislatures is to represent the will 
of the people, and, at the same time, prevent hasty legis- 
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lation. Laws should, as Aristotle said, be “ reason without 
passion ”, but men often give way to momentary impulses. 
Passion is dangerous in law-making. The experience of 
ages had led most modern legislatives to adopt means to 
avoid the dangers of hasty legislation. These, and other 
considerations have to be taken into account in organizing 
the legislative. What aciuall} happens will be sten when 
we examine the constitutions ot individual states. At 
present we give a short account of the chief means adopted 
by modern legislatures to secure haimony and unity in the 
state. 

One of the most common chaiacteristics of legislative 
bodies is that they are divided into two bodies or houses— 
the upper and lower. This is known as the 
bicameral system (caw. a a is the Latin for 
'* chamber ”). The bican eial sjstem is all but 
universal in modem governments; in only a few 
cases does the unicameral or one-chamber 
system exist. Modern examples of states that 
have, or till recently have had the unicameial system are 
Greece, Serbia, and several units of biggei states, e.g., some 
of the old Gern an states, some of the Swiss cantons, and 
the Canadian and Indian provinces. None ot these is typical 
insomuch as they aie all subordinate law-making bodies. In 
modern independent states the bicameral system is the rule. 
The constitutions analj sed in this book show scveial types of 
the tw f o-chamber system—the House ot Lords and House of 
Commons in the United Kingdom ; the Senate and House of 
Deputies in France; the Reichstag and Rundesiath in pre- 
War Germany, the Reichstag and Reichsrath in the present 
German constitution ; the House of Representatives and the 
Senate in the United States ; and the Legislative Assembly 
and Council of State in India. 

The unicameral system has, generally speaking, been 
weighed in the balance and found wanting. The most con¬ 
spicuous histoiical examples of it are furnished 
by France. The National Assembly of 17yi, 
System*** after the Revolution, decided in its favour, but 
the experiment did rot last many years : the very 
conditions. of its existence foreshadowed its failure. A 
unicameral system leads to hasty legislation, internal strife* 
class struggles, and general instability. These self-same 
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conditions allowed it to live in Prance and caused it to die. 
Another example of how unsettled political conditions 
brought about a single chamber is furnished by the English 
Commonwealth which followed the Great Rebellion. In this 
case the House of Lords was abolished in England, soon, 
however, to be restored. Unicameral systems result fjrom 
unstable conditions of government and, once existent, are a 
cause of them. 

Political experience condemns the unicameral system, and 
even the most rampant champions of popular rights hesitate 
before condemning the bicameral system. The 
J! 1 * . House of Lords in England is very frequently 

System condemned not because it is a second chamber 
but because it is an anomalously constituted 
second chamber. What the enemies of the House of Lords 
want is not a single house of legislature, but two houses 
properly constituted. 

The reasons for the existence of a two-chambered system 
of legislature are many. The chief one is the prevention of 
hasty legislation. It is one of the three methods 
Reasons for such prevention, the other two being a con* 

for the stitution and procedure. The electorate also is 

if ToPre- a preventative of hasty measures, but it also can 
▼ent Hasty be the chief compelling force behind them. 
Legislation Where a second chamber exists there is less 
likelihood of ill-considered measures becoming 
law, because they are more carefully considered. A single 
chamber, specially in the modern days of popular 
government, is liable*to be carried away by momentary 
impulses or persuaded by the powerful rhetoric of one man ; 
but where there is another house to consider a measure, a 
brake is added to the wheel of legislation. Ill»considered 
legislation has thus less chance of passing. On the other 
hand, the fact that one chamber feels that its responsibility 
is not final may lead to less considered and balanced action 
than might be the case did final responsibility rest with it* 

Another reason for the existence of second chambers is 
the representation of interests and minorities. In modern 


nations suffrage rests on a wide basis with the result that 
there is a constant tug-of-war of interests, of class against 
class, or trade against trade. In the days of autocracy there 
was no place for representation beyond the expression of 
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.opinion to the autocrat by leading men in any particular 
interest. With the expansion of the suffrage the first or 
. lower chambers have become more and more 
ltuiirc»ont “ popular," i.e., representative of the proletariat 
ation of as distinct from the moneyed or upper classes. 
Interests These “ upper " classes must have their 
. interests safeguarded, hence their claim to be 
mon ies re p rese nted in the second chamber. A second 
chamber is—and in fact should be—conservative in 
temperament. As we have seen, the ideal of political progress 
is “ conservative innovation." The popular houses are 
always ready to innovate and the conservative element should 
be supplied by the second chambers. From this point of 
view it may well be argued that the second chamber should 
be as free as possible from party bias. The actual facts 
of political life, however, show quite as strong party divisions 
in second as in first chambers. Special measures are often 
adopted to prevent such bias—special methods of election, 
special qualifications of the representative, special periods 
•of tenure and special periods of election for part of the house, 
as in the French system. 

One of these points—special qualifications—suggests 
another of the main reasons for the existence of a second 
chamber, viz., the necessity of choosing specially 
3. P° r the able and experienced men for the work of legis- 
pf able° n tefiom A popularly elected house might con- 
Men ceivably elect a number of men, who, though fit 

enough in one path of life, are not fitted for the 
work of general legislation. The deficiency must be supplied 
by a fitter selection in an upper house, which is less liable 
to be affected by passing political whims. Upper houses 
should be placed as far away as possible from the tempest of 
popular elections, so that the members of them may consult 
not their own interests at the next election but the interests 
•of the nation as a whole. 


It is only in this way that the tyranny of popular 
majorities can be avoided. Were second chambers composed 
dn the same way as lower chambers—dissolvable in the same 
way, elected in the same way, having the same tenure, etc.— 
then the upper would be merely a reflection of the lower 
•chamber, and there would be no rational justification for 
dts existence. 
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There is still another reason, which is a result 
4 Repre- mo ^ ern development—the representation of 
•entation individual states in a federal union, e.g., 
of States the United States of America. The Senate is 
in a Federal composed on a state, not on a population 

GDT.rnn.ent bas j s . 

No general rule can be set down which regulates the 
relations of first and second chambers. The first chamber 
initiates legislative measures; the second 
oHFirstto chamber is usually a revising, criticizing body. 
Second ° But that 1S by no means universal, as some 
Chambers, second chambers can initiate legislation by 
The Second themselves, thus reversing the ordinary legis- 
Chamber iative process. Generally speaking, ihe second 
Body™* 1 ”* chamber is a revising and criticizing body, its 
composition being, as we have just seen, directed 
to its fitness for this end. 

Second chambers have considerable influence in criticiz¬ 
ing ordinary legislation, but in one kind of legislation— 
financial—the lower or first houses have as a rule 
Financial supreme control. In the United Kingdom, for 
lathin' example, the House of Lords has practically no 
power in financial legislation. The power of the 
purse in modern democracies belongs to the people, and 
though the second chamber represents capital and land—the 
wealthy classes generally—yet it has no say in financial 
matters. Too much stress, however, must not be laid on the 
wealth element in second chambers. In newer countries— 
such as the United States and Australia—there is no social, 
line of difference between the lower and upper houses. The 
trend of development of modern democracies is to abolish 
such a line, though other means (especially the method of 
election) are used to make the second chambers serve their 
real purpose. 

Legislative bodies, as a rule, have powers of 
Internal internal organization by themselves. Sometimes. 
Organ- the constitution determines the main lines of 
ization of organization, as inthe American Senate, where 
Legislative the Vice-Piesident is the constitutional Chairman 

|M of the Senate. The permanent officials of legis¬ 
lative houses are, as a rule, appointed by the Houses, 
themselves. 


Legis¬ 

lation 


Internal 
Organ¬ 
ization of 
Legislative 
Bodies 
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All legislative houses have organizations for the despatch 
of business. Certain types of organization are common to 
modern legislatures. Firstly,' and most 
'Organ- important, is the committee system. Com- 

Despatch of mit f ees are appointed to examine more 

business closely than the full legislature could, measures 

• proposed in the house. Sometimes the com¬ 

mittees are temporary : they are appointed for a special 
.temporary purpose and cease when the purpose is served. 
Sometimes they are standing or permanent committees. The 
•committees are as far as possible representative ot all 
opinions. There is a tendency in some modern states to 
appoint party committees, but these really defeat the very 
objects for which they exist. In the new German Consti¬ 
tution the committee system is carried further. By it 
permanent committees are formed, which continue in spite 
•of dissolution of the lower house. 

In all law-making bodies rules for the conduct of business 
■are necessary. These rules or procedure of the various 

Procedure P ar ^ aments of the world have two opposing 
r ce ure 0 foj ects . one to p reV ent hasty legislation ; the 

other is to prevent delay or confusion. The most important 
part of procedure is the number of readings through which 
a bill must go ; this prevents hasty legislation. The pro- 
ceduie which prevents undue delay relates to length of 
speeches, the end of debates and similar subjects. In large 
.bodies unlimited discussion on measures would make the 
.actual work of legislation almost impossible. 

The general course of legislation in modern legislatures 
shows certain similarities. Laws may be initiated in either 
the upper or the lower house. The assent of both houses is 
necessary for the passing of a law; and a quorum or 
minimum number of members must be present before a vote 
is valid. The number of a quorum varies from house to house 
and state to state. A majority vote, provided a quorum is 
^present, is decisive in ordinary legislation. In modern states 
\the lower houses of the legislatures are ever increasing their 
•control of financial legislation. 

8. MODERN METHODS OF DIRECT LEGISLATION 

The theoretical and political difficulties of the repre¬ 
sentative system have led to the desire on the part of many 
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Modern 

Direct 

Demo¬ 

cracy 


to make the citizens as a whole responsible for legislation. 
The theory of modern direct democracy comes from 
Rousseau, and is implied in his doctrine of the 
General Will. In practice the representative 
system has often proved very unjust. Minorities 
as a rule are unrepresented ; legislatures elected 
r or a period of time sometimes lose touch with £ the 
electorate, and before the members can be dismissed by new 
elections, new and undemocratic laws are passed. These and 
similar facts and arguments have led to a demand in many 
quarters for the initiative and the referendum, or as the 
French call it, the plebiscite. One of the chief reasons of 
the modern agitation for the referendum is the example of 
Switzerland. 

The initiative is the system by which a certain number 
of voters (the number being fixed by statute) may both 
petition and compel the legislature to introduce 
Th® a certain type of law. In one kind of initiative, 

*« v® sometimes called the formulative initiative, 
voters may draft a bill and compel the legislature to con¬ 
sider it. After the legislature considers and passes the 
bill, they must resubmit it to the popular vote. 

Literally the word “ referendum ” means “ must be 
referred,’* and the full meaning is “ must be referred to the 
people.** In plain words the referendum is a 
^ popular vote on law's or legislative questions 

j un f ren “ which have already been discussed by the 

representative body ol the nation. The 
principle underlying any foim of referendum is the demo¬ 
cratic ideal of going behind the interpretation of popular will 
by delegates or representatives to the fountain of authority 
*—the will of the people as expressed by a direct vote of the 
majority of citizens qualified to vote. The referendum may 
be ( a ) facultative or optional—that is, it may be brought 
into action on the petition of a certain number of voters ; or 
(£) compulsory or obligatory, in which all laws must be 
submitted to popular vote. 

The idea of the referendum is no new one. The people 
of Rome used to meet together and exercise their 
sovereign authority ; the Greeks, the Macedonians and the 
ancient Franks held councils of the people. In his writings 
Rousseau did not hesitate to declare that the happiest 
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people were a company of peasants sittirg tinder the shade 
of an oak tree “ conducting the affairs of the nation with, 
a degree of wisdom and equity that do honour to human 
nature.” The idea of direct government by the people he 
also favoured. Some will perhaps think that the idea of 
people assembling is a mere chimaera,” he wrote, “but if 
it is so now, it was not so two thousand years ago, and I 
should be glad to know whether men have changed in their 
nature.” The theories of popular rights, derived mainly 
from these and similar teachings of Rousseau, are largely 
responsible for the modern vogue for the referendum. , 

The home of the referendum, Switzerland, the most 
democratic countiy in Europe, is a small state, organized as 
a federal union in which the individual states 
The are known as cantons. The supreme legislative 

Referen- and executive authority is vested in a parliament 

dam in of two houses, namely, the State Council and! 

f W *| lZCr- National Council. The upper house has 44 

***■’ members, two for each canton; the National 

Council, chosen by direct election, has one 
member for every 20,000 inhabitants. A general election 
takes place every three years. Both chambers taken 
together form the Federal Assembly, which is the supreme 
power in the state. The chief executive authority is the 
Federal Council (Bundersrath), consisting of seven members 
and elected for three years by the Federal Assembly. These 
members must devote their whole attention to their execu¬ 
tive work. The executive body introduces all measures 
into the legislative councils and takes part in the proceed¬ 
ings. The President and Vice-President of the Council are 
the first magistrates. Both are elected by the Federal 
Assembly for one year and are not re-eligible for the same 
office till after one year’s interval. 

The unit of local government in Switzerland is the 
canton, in which there is full popular control. In the 
smaller cantons the people meet together as a whole and 
make laws for themselves (Landsgemeinden). In the larger 
cantons a legislative body is elected, but the initiative and 
referendum are also in force. 


The practice of referring proposed laws to the people 
prevailed in the cantons before it was applied to the central 
government. It was applied in the cantons primarily tp 
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constitutional tnatters and afterwards to ordinary laws; 
The Swiss thus had a long tradition of popular local govern¬ 
ment behind them before the referendum became an 
instrument of national government. 

In the federal government of Switzerland the referendum 
is compulsory for constitutional amendment; it is facultative 
or optional, at the request of 30,000 citizens or the legis¬ 
latures of eight cantons, for ordinary laws. For constitu¬ 
tional amendment the initiative may be used at the request 
of 50,000 citizens. No federal initiative exists for ordinary 
laws. In all the cantons the referendum is compulsory for 
constitutional changes. In all the cantons save one 
j(Freiburg), and those with direct assemblies (Lands*- 
.gemeinden) the referendum, either compulsory or facultative, 
exists; the number of votes (in the case of the facultative) 
necessary for demanding a referendum depends on the 
population. In all save one canton the initiative may be 
used for constitutional amendment, and in all but three for 
-ordinary legislation. 

The actual cases in which the referendum has been used 
in Switzerland show the rather surprising result that the 
people are more inclined to reject than to pass laws. It has 
proved a conservative, not a radical or revolutionary 
measure : it is thus a type of veto on legislation. Whereas 
in many modern states the veto or partial veto lies with the 
head of the executive, in the referendum the veto lies with 
the people. 

The referendum has been adopted in several states in 
the United States for particular purposes. There is no 


In the 

United 

States 


national referendum in America ; it is applied 
only in state governments for particular 
purposes, or in local government (as in munici¬ 
palities). It is in use in several other countries 


tor constitutional amendment. 


The supporters of the initiative and referendum usually 
bring forward the following merits of such direct 


Arguments 
for and 
against 
the Re¬ 
ferendum 


legislation : (1) that it makes the sovereignty of 
the people a reality, compelling reluctant legis¬ 
latures to act in a certain way ,* (2) that it 
destroys party and sectional legislation, the 


people as a whole being less likely to split up into 


parties when they are given individual proposals to consider 
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<(3) that, in the case of local government it leads to harmony— 
all interests being taken into account; (4) that it arouses 
public interest in legislation as distinct from politics, or 
■general political interests ; and (5), one of the most powerful 
arguments in favour of a referendum, that it compels men 
-carefully to think of the laws that govern them, for it saddles 
them with their share of national responsibility. 

Against the referendum is the important objection that 
it submits laws to the most ignorant classes. Represen¬ 
tatives are usually better educated men than the mass of 
electors, and as such aie fitter to control legislation. Actual 
■experience, moreover, shows that the percentage of votes in 
a referendum is small. The referendum does not create 
interest in legislation, but it opens the way to party 
influences because parties are better organized than 
electorates. It also encourages agitators. Again, if legis¬ 
latures are compelled to obey electorates in every law, they 
may lose their standing and responsibility. Able men would 
prefer to be electors, not representatives, in such a system. 
Further, it is impossible so to draft laws on complicated 
subjects, such as the tariff, to make them easily understood 
by the masses. It is claimed that the adoption of the 
referendum in Switzerland has resulted in a complete 
■destruction of parliamentary government in the English 
sense of the word and has reduced the National Chamber of 
Switzerland to a mere collection of “ registering ciphers.” 

Finally, the Swiss example is misleading. The cantonal 
•councils are really responsible for legislation, and their laws 
are rarely amended by the people. The Swiss referendum 
is successful because of the traditions of the Swiss people. 
It is also conservative, whereas ordinarily advocates of the 
referendum support it as a measure of radical reform or 
revolution. 



CHAPTER XIV 


THE EXECUTIVE AND JUDICIARY 
A. THE EXECUTIVE 

I. MEANING AND APPOINTMENT OF THE EXECUTIVE 

The executive is that branch of government which carries 
out or executes the will of the people as formulated in laws. 

In its widest sense the executive includes all 

of e *Execu« 0 ^ c ^ s en £aged in carrying out the work of 
J* ive .» xecu ' government except those who make or interpret 
laws, i.e., the legislative and the judicial. In 
this wide sense, the executive includes everyone from the 
highest official to the lowest menial, from the Governor- 
General to the policeman or village chowkidar. The word, 
however, is used in a narrower as well as in a wider sense. 
In the narrower sense it denotes the heads of the executive 
departments, for example, the President and the ministers 
in the United States, and, in England, the Prime Minister 
and Cabinet. Thus when we speak of the executive in 
Great Britain we may mean either the Prime Minister and 
the members of the Cabinet, or all the executive officials 
from the highest to the lowest. Sometimes the highest 
officials are called the executive proper, while the others, 
that is, those who carry out the details of a policy laid down 
by the heads, are called the administration or the 
administrative officials. 

. A distinction must be made between nominal and real 
executives. In Great Britain and India—in fact, in all 
the British Empire—the executive work is carried 
No-n,I out j n name 0 f t h e Crown. The familiar 

Executive* lett ers O. H. M. S. always indicate the head of 
the executive in the British system. The King,, 
however, is the nominal head : the real head in Britain is 
the Cabinet. * 

The most essential quality for an executive is unity. 
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Every executive act involves a single act of will. Unity of 
purpose, secrecy, quickness of decision and action 
are better secured by one than by many. 
Essential For deliberation and legislation two heads are 
Qualities^ better than one; for execution one head is 
J" ve ecu better than two. Unity, finality, quickness, and 
Worlf secrecy, the essentials of good executive work, 
all require an executive organization where one 
voice is finally supreme. Thus in the United States of 
America, the President is the final executive authority. In 
Great Britain, where there is the Cabinet or a body, of 
executive officers, the Prime Minister dominates. In a 
plural executive time is spent in argument and discussion. 
The members check each other, and, particularly in times of 
war or civil trouble, when quick decision is necessary, this 
is dangerous. The executive is not a proper body lor 
discussion. Discussion should take place in the laying down 
of general principles of action or legislation. Once laws are 
enunciated or passed, it is the duty of the executive to carry 
them out as quickly and efficiently as possible. It is also 
the duty of the legislature to make laws as clear as possible 
in order to prevent subsequent discussion by the executive. 

In existing governments there is no uniform method 
of appointing the executive ; but three general ways 
may be enumerated : (1) by hereditary succes- 
The sion ; (2) by election, which may be of three 

Appoint- types; (a) directly by the people ; (£) indirectly 

Executive * by the people; ( c ) by the legislature; (3) by 
selection or nomination. 

Hereditary executives exist in the older countries of the 
world. According to this system, office goes according to 


1. Here¬ 
ditary 
Executives 


the law of primogeniture. The tenure is life¬ 
long. In newer countries the hereditary 
principle has- invariably been replaced by either 
the elective or selective principle. Where the 


hereditary executive does exist, it has the merit of 
long historical traditions behind it, and the very length 
of its historical connection gives it a stability which elected 


executives frequently do not have. The real stability of 
hereditary executives, however, does not depend upon their 
'historical antecedents, but upon the extent to which they 
rest upon the will of the people. In many cases hereditary 
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•executives are nominal and not real executives, for example, 
in Great Britain, Italy and Belgium. In Great Britain, 
particularly, the hereditary principle rests on the will of the 
people. The Great War showed in a most remarkable 
way how deeply rooted the hereditary principle is in the 
English constitutional system. Whereas the War was 
responsible for the fall of the hereditary executives in Russia, 
Austria-Hungary, the German Empire and German states, 
and Bulgaria, it established the English Crown more firmly 
both in the English constitutional system and in the hearts 
of the people. 

Another merit of the hereditary principle is that it gives 
a certain amount of national and international glory to the 
executive. There is something more dazzling and more 
impressive in the ceremonies surrounding royalty than there 
is in the simplicity surrounding an elected executive. In the 
case of the king of England this is particularly true, for the 
king is not only the executive head of Great Britain, but 
ultimately the supreme executive in the largest Empire the 
world has ever known. 

The general argument against the hereditary principle in 
the executive is that heredity provides no criterion for the 
choice of an able executive. History abounds with examples 
where hereditary executives have ruined their governments. 
'The recent examples ot both Russia and Germany show how 
•the hereditary head of an executive may be either incapable 
<of conducting the affairs of government or may pursue a 
policy which is destructive of the very foundations of govern¬ 
ment. In both these cases, it is to be noted that the 
hereditary executive w%s not responsible to the legislature. 
Where, as in Great Britain, the executive is responsible to 
the legislature, the danger of revolution is at a minimum. 
The hereditary executive is nominal, not real. It combines 
' in itself the merits of the hereditary principle with those of 
an elected or a selected executive, i.e., responsibility to the 
legislature or, ultimately, to the people. 

(a) In several governments the executives are elected 
directly. For example, in Brazil the president and the vice- 
president are elected by direct popular vote. History also 
gives examples of elective monarchies. There are elective 
executives of this type in the United States of America. 
The idea underlying popular election is that the executive 
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should have the confidence of the people. An elected! 
president or governor must feel a certain amount of 
responsibility, even though when once elected he 

Executive* 0 may * iave ver y powers. Supporters of the 
(^Direct* Principle of election hold that the exeicise of the 
Election vote for the executive, just as for the legislature, 
creates ail interest m public affairs on the 
part of the masses. No doubt the people do receive a certain 
amount of political education by electing the executive, but 
experience has proved the disadvantages of election to be 
tar greater than its advantages. In the first place, the 
people, unless the area of choice is small, are not as a rule 
fit to judge the executive capabilities of a candidate. In 
the second place, the elective system involves intrigue, 
corruption and ill-feeling, not only during the period of 
election, but at all times. As soon as one candidate is 
elected those who aspire to succeed him proceed to canvass 
the people. Party feeling is perpetuated, and at election 
times it often becomes veiy bittei ; it may lead even to 
foreign intrigue. Because of the evil of popular election, 
and the power brought to bear on the election by foreign 
governments, in France in lh04, hereditary monarchy was 
reinstituted; and it is well known that during the Great. 
War, German intrigue was lampant in America during the 
presidential elections. 

When election applies to the lower as well as to the 
higher executive posts the evils of election are more marked. 
In the state governments in America, where election is 
common, it sometimes happens that technical skill and 
personal capacity, the chief qualities necessary in an. 
executive officer, are completely obscured by party feeling. 
The party system in America, with its complete organi¬ 
zation, combined with the short periods of tenure of office, 
has done a great deal of harm. 

(, b ) Indirect election is common. In the United States 
of America, the president is elected by an electoral college 
_ , in which every state has as many repiesentatives 

Election”” as has in Congress. In the Argentine Re¬ 
public, the procedure is similar. In Chile, the 
president is elected by delegates nominated by ballot by the 
people. The aim of indirect election is to restrict the 
choice to persons who are better qualified' to judge than are. 
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the masses, and to a certain extent this prevents the 
rancour and ill-feeling which accompany direct election. In 
theory there is little to be said against indirect election. 
But in practice the delegates or electors tend to become 
mere party puppets with no independence of judgment. 
The elections are indirect only in name. In the United 
States of America, for example, election for the president¬ 
ship is nominally indirect but really direct. In the early 
days of the presidential election the delegates acted 
independently, but now they vote as members of a party. 
The party system thus combines the principles of direct and 
of indirect election. 

(() Election by the legislature is a type of indirect 
election. The National Assembly, consisting of the two 
Houses of the Legislature sitting together at 
b^the Ctl ° n Versailles, elects the French President. The idea 
underlying this type of election is that the legis¬ 
lature lature is the best qualified body of electors. In 

most modern democracies, election of all types, 
direct or indirect, tends to become a matter of party 
oxganization. Legislatures are divided into parties, and 
their elections are party elections. The chief point in favour 
of this system is that the executive so elected is of the same 
party as the majority in the legislature and will thus be 
able to work smoothly with it. According to the theory of 
the separation of powers, the legislative and the executive 
functions in the United States were so sharply cut off from 
each other as to endanger the smooth working of govern¬ 
ment. The party system with its almost direct method of 
election of the president grew up to secure harmony, for in 
actual practice government is very difficult if the legislature 
and the executive do not agree. The same is true in Britain, 
and in other countries with Cabinet governments, where the 
head of the real executive, the Prime Minister, although 
technically appointed by the King, is virtually elected by 
the party in power in the House of Commons, for he must 


be the recognized leader of that party. 

Selection for or nomination to executive posts is 


applicable particularly to subordinate officers. It applies to , 
all the subordinate governments in the British Empire. The 
Governors-General of India, Canada, Australia, etc., are 
selected by the British Government. The value of selection 
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3. Selec¬ 
tion or 
Nomi- 

nati<jn 


is that personal qualities can be taken into account. 
Before appointment, the record of work and qualifications 
of officers fitted for the post are carefully 
examined: the appointment takes place in a 
judicial manner. Past work and personal qualities 
are judged in relation to the work to be done. 
Selection is particularly necessary for lower 
executive or administrative posts. Different offices require 
different qualifications. Some require general administrative 
ability ; some require special or technical qualifications. For 
tpaking such appointments men who have passed through 
the offices themselves, or who have a definite knowledge of 
the work to be done, are the fittest judges. The official 
superiors of executive officers are best qualified to judge the 
abilities of their inferior officers, and, therefore, to recom¬ 
mend or withhold appointments. 


2. PLURAL AND SINGLE! EXECUTIVES 


A distinction 
The P lural 


is often made between single and 
executives. In a single executive, the 
Meaning final control belongs to one individual. In a 
of Plural plural executive the control lies with two 
Executives individuals or with a council of several. 

There are many historical examples of plural executives. 
In Sparta there was double kingship; in Rome there were 
two consuls. In France at the time of the 
Revolution, the Directory was a plural executive. 
Several of the revolutionary executives of 
France were plural. Plurality, it was reckoned, 
prevented tyranny. France had a long history of 
despotism, and not unnaturally the French people 
thought that the chief safeguard against despotism was the 
abolition of a single executive head. Experience has proved 
that where plural executives have succeeded, the cause of 
success has been either personal or due to the fact that the 
functions of government were so subdivided that each 
function had practically a single executive head. In other 
words, plural executives have succeeded where they have 
adopted the underlying principle of the single executive. In 
Switzerland, ac the present time, there is a plural executive. 
'The chief executive in Switzerland is a board of 


Examples 

and 

Working 
of Plural 
Executives 
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seven persons called the Federal Council. This board is.' 
elected for three years by the two legislative houses sitting 
together. One of the seven members is elected president, 
but his powers are only the powers of a chairman of a. 
meeting. In practice, the members of the council divide 
their work into departments ; each member is in charge of. 
a department. Thus the Swiss executive indirectly adopts 
the principle of the single executive. The existence of plural 
executives m Switzerland is due mainly to the history of the 
Swiss people. They have been used to this type of govern¬ 
ment for generations in both central and local government. 
Another noteworthy point in connection with the Swiss plural, 
executives is the control of the executive by the legislature. 
In a responsible government, the executive is responsible to 
the legislature, not only because their duty is to carry out 
the laws passed by the legislature, but also because by 
questions and interpellations the legislature exercises a. 
continual supervision over the executive. It is, therefore, 
difficult to understand why the manifest advantages of single 
executive government should be sacrificed in responsible 
government to the dubious advantage of the plural executive- 
The unity, directness and swiftness of action which is 
possible in a single executive is impossible in a plural 
executive, save where the executive adopts the underlying 
principle of a single executive. 

The plural executive must not be confused with the sub¬ 
division or delegation of powers. In modem government 
. no man can carry out all the executive work by 

of Powers* himself. \Vork must be divided. This division 
of work may be made in various ways. The work 
may be sub-divided amongst subordinate officials but the 
ultimate responsibility rests on the man at the top. Or the 
work may be delegated to subordinate officials. Final 
powers of decision may be given to subordinate officials 
according to their position and to the importance of the 
question. Where work is subdivided in such a way that 
ultimately every matter must be referred to the head, there 
is little distinction between this and a plural executive. In 
fact this method has often more evils than the plural execu- 
tives, because of the enormous waste of time it involves.. 
In the system of government in India the decentralization; 
of powers to subordinate governments and subordinate 1 ; 
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officers is not yet sufficiently complete to prevent the very 
cumbrous process by which even minor questions have to be 
referred to higher officials before they can finally be decided. 
The process by which colleges used to be affiliated to the 
University of Calcutta, when the University was under the 
jurisdiction of the Government of India, illustrates the evil 
of nfultiple authorities. The process started by an application 
from an individual college to the University. The University 
inspected the college, and if it recommended affiliation, it 
sent its recommendation to the Government of India* 
The recommendation had to proceed first fiom the Govern¬ 
ment of Bengal and in its process through the Government 
of Bengal, the case had to pass thiough three or four 
distinct authorities—(1) the office of tie Director of Public 
Instruction, (2) the General Secietary. (3) tht Men her of the 
Executive Council inehaige of education, (4) the Governor. 
Finally, it vent to the Government ot India, to go through 
a similar piocess there. If any difficulty arose on its way,, 
the process became even more intricate : the case had not 
only to be refened back to the original authorities, but it 
had to go through the same process all over again. 

The delegation of powers, v hereby powers of final decision 
are given to subordinate officers, is essential in all modem 
governments. Officials may have powers to regulate their 
work, within limits, by departmental orders. These orders- 
are of the nature of bye-laws. In a responsible government* 
the actions of all officials, high and low, are liable to be 
questioned at any time by members uf the legislature. In 
a plural executive the acts are the acts of no one individual, 
but of several. In government-by-council of this type the 
chairman is usually responsible for the conduct of the council, 
but the chairman may be compelled to accept a majority 
vote. In such a case it is impossible to hold the chairman 
responsible for the action of his council. In a single 
executive, responsibility can be definitely brought home to 
one individual, and this fact alone makes all officers careful 
in the conduct of their duties. 

The plural executive is also to be distinguished from the 
system by which the chief executive officer has associated 
with him an advisory council or a board. This council or 
board, in many cases, is merely nominal, such as the Boards* 
ot Education and Agriculture, and the old Local Government 
20 
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Board (now Ministry of Health) in England. Some¬ 
times the board has certain powers of control over the 
executive. In Great Britain, the Prime Minister, 
AdvUory although he is head of the Cabinet, must really 
* suit his views to the views of the Cabinet: he 
must act along with them. In the United States in matters 
such as the making of treaties and the appointment of jhdges 
and other high officers, the Senate shares the executive 
authority with the president. In France, the ministers have 
•considerable control over the President—not as ministers 
but as a Cabinet. In the German Empire, the Bundesrath 
had certain executive powers. 

In these cases the principles of the single and the plural 
•executive are combined. The efficient working of the 
system has been evolved by experience. A single executive 
has the advantage of unity, decision, quickness and secrecy : 
a plural executive prevents arbitrariness, oppression and 
encroachment upon the rule of law. A combination of the 
merits of the two is the most advantageous system. The 
organization which does so, as a rule gives a single executive 
ultimate responsibility and at the same time provides it 
with an advisory council. It is to be noted that in the 
examples quoted the councils which work with the chief of 
the executive are not merely advisory: they share in 
executive control according to the constitution. In the 
British system, the Prime Minister must take into account 
the views of the Cabinet. An advisory council without 
powers of control gives strength to executive officers without 
impeding them. W*ith modern specialization it is perfectly 
impossible for any man to be expert in every branch of 
administration. He must seek the advice of experts, and 
in receiving advice he is able to gauge not only the various 
bearings of particular problems, but to receive support when 
criticized. By an advisory council, the executive head is 
able better to interpret the temper of the people. The 
council also helps him to understand local conditions and to 
-judge how proposed measures will affect the areas of which 
he himself has no knowledge. Thus the advantages of single 
and plural executive are combined. 

In Great Britain nominally the chief executive council is 
the Privy Council. The Privy Council used to have wide 
executive, legislative and judicial powers. Its legislative 



THE EXECUTIVE 


307 


powers have passed to Parliament. Its judicial powers are 
now very much restricted, and its executive powers are only 
nominal. The nominal assent of the Privy 
Executive Council is necessary for the issue ot proclamations, 
’ oanc * » ordinances or orders in council. The Cabinet is 
the real executive. The Cabinet is a non-legal body : the 
Privy Council is a legal body. The members of the Cabinet 
are created Privy Councillors and only as Privy Councillors 
can they issue ordinances, though the actual decisions are 
made in the Cabinet. 

In France there is the Council of State which is appointed 
mainly by the President. This Council of State is divided 
into four administrative sections and each section acts as an 
advisory body to an administrative department. It has also 
a judicial section for the administration of administrative 
law. This Council of State gives advice to Cabinet ministers 
on proposed bills. It is thus partly advisory and partly 
executive. 

In the United States of America the Senate has executive 
power in respect to (a) the making of treaties, and ( b ) the 
appointment of ambassadors and federal judges. In the 
state governments in the United States councils are common, 
and sometimes the executive government is conducted 
according to the majority vote in these councils. 

In the German Empire the Bundesrath had extensive 
powers in connection with appointments, treaties, and 
. finance. It was also chief executive for the enforcement 
of federal law among the individual states in Germany. 

In India, associated with the Governor-General and with 
the provincial Governors, there are executive councils 
with definite constitutions, procedure and powers. These 
councils are composed of leading officials, each in charge of 
a department, and Indian non-service members, who also 
take charge of a department when appointed. 

3 . THE TENURE AND ORGANIZATION OF THE EXECUTIVE 

The period for which the executive holds office varies 
considerably from government to government. In heredi- 
D tary executives, the tenure is for life. In the case 

-ofOffice minors it is usual to appoint regents. In 
elected or nominated executives the term varies 
from one to seven years. In the majority of the states of 
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the United States of America the term is one or two years.. 
In the case of the President of the United States it is four 
years, the Swiss President three years, the President of 
Brazil four years, the Presidents of France and Germany 
seven years. The tenure of cabinets depends on how long 
they can command the support of the majority in the lower- 
house of the legislature. In the British dependencies the- 
tenure of the head of the executive is usually five years, as- 
in the case of the Governors-General and Governors of the* 
Self-governing Dominions and of India. These Governors 
may be recalled by the British Government before the 
expiry of their term of office, or their period may be extend¬ 
ed under special circumstances. The members of the 
Executive Councils, both in the Government of India and. 
in the provincial governments, are appointed for five years. 
During their tenure of office they are subject to different 
rules from the rest of government servants. 

There is very little to be said for the short tenure of' 
office that prevails in the state governments of the United 
States of America. In the first place, it is 
Short obvious that if a man holds office for only one* 
Tenure year he cannot carry out any policy, even if he 
had one. In the second place, it frequently happens that* 
those appointed to the post have little experience, and the 
space of one year is not sufficient to enable a governor to- 
acquire experience. In the third place, frequent elections- 
for a governor are a very disturbing element in public life.- 
They lead to abuse and corruption. In the fourth place, 
the governor, if he wishes re-election, must pander to the- 
people. This leads to lack of independence in action arid! 
timidity in policy. The only argument in favour of the- 
short tenure is the security against abuse of power. This 
security can be achieved by other methods. If an 
executive head is to be at all efficient, he must have nob 
only adequate powers, but also adequate time in which to 
make his powers felt. No man can be efficient with a one or-' 
two years* tenure of office. 

The question of re-eligibility for office is very frequently 
debated, especially in America, where short tenure is com¬ 
mon. In some constitutions it is impossible for one in¬ 
dividual to be re-elected to office. In other cases, thought 
there is no constitutional limit to re-election, there is asu 
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xin writ ten rule; for example, no President of the United 
States may be re-elected more than once. Re-eligibility 
tends to make the executive head court popular 
® L i°"?or iW- favour, whereas the impossibility of re-election 
* Office* gives him strength and independence. For 

example, in his first term of office the President 
•of the United States cannot be unaffected by the consider¬ 
ation that he may seek re-election and that his re-election 
►depends on the popular vote. In his second term he need 
have no such fear and may pursue as vigorous a policy as he 
»cares. Re-eligibility, of course, secures the continuance of 
good men and good policy. It also secures the responsible 
^behaviour of the occupant of the executive office. It may 
•well happen that if the executive head cannot be re-elected 
►he may look upon the tenure of his office as a period in 
•which he may do the maximum for his own interests. Re- 
►eligibility, of course, depends largely upon the length of the 
term of office. In France, where the President continues in 
office for seven years, the question of re-eligibility scarcely 
•arises. Seven years’ occupancy of the Presidency of France 
usually satisfies the occupants. Not only so, but the Presi¬ 
dent must take into consideration the fact that the honour 
must pass to others. 

The executive work in modern states is wide and complex. 
It is sub-divided into various departments, and each depart¬ 
ment has its own organization. Various classi- 
Th« ^ * fications of the departments of government are 

'Or*ani- possible, but the following five show generally 
rlbMoutive * the sections into which modern governments are 

* divided : (1) Foreign; (2) Internal, Home, or, as 
’it is sometimes called. Administrative, which includes various 
financial, commercial and agricultural and educational sub¬ 
divisions ; (3) Military ; (4) Judicial; and (5) Legislative. 

• These headings are general. They indicate only the func¬ 

tions of the executive, not the individual depart- 
Ebounple* ments into which executives in modern govern- 
jL? rgMlS * meQ ts are divided. In Britain and other countries 
SlZder* with Cabinet government, at the -head of the 
Executives executive stands the Prime Minister, and the 
Cabinet. Besides the Prime Minister, the other 
executive officials in the British Cabinet are the Lord Privy 
Seal, the Lord President of the • Council, the Chancellor of 
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the Exchequer, seven Secretaries of State (Home, War* 
Foreign, Dominions and Colonies, India, Scotland, and Air), 
the First Lord of the Admiralty, the Presidents of the 
Boards of Trade and of Education, the Ministers of Health, 
of Agriculture and Fisheries, and of Labour and the First 
Commissioner of Works. The Lord Chancellor, who 
is head of the judicial organization of the United Kingdom,, 
is also included in the Cabinet. Several heads of depart 
ments (e.g., the Minister of Pensions and the Postmaster- 
General), although not included in the present Cabinet, have 
at times been regarded as of cabinet rank. The Cabinet 
usually includes several sinecure posts and one or two legal 
posts, the Lord Chancellor, and Attorney-General; but the 
actual construction of Cabinets varies from Prime Minister 
to Prime Minister. Better examples of the division of 
executive work are the governments of newer countries,, 
such as the United States, or of newer organizations, such 
as India. In the United States the President is the head 
of the executive. He appoints his own officers, namely, the 
Secretary of State (who deals with foreign affairs); the 
Secretary ot the Treasury ; the Secretary of War; the 
Secretary of the Navy; the Secretary of the Interior, whose 
functions include the Census, Pensions, Education, Rail 
roads, Public Records, Public Lands, Patents and Indian,, 
affairs, each having its own office; the Secretary of 
Agriculture ; the Secretary of Commerce ; the Secretary of 
Labour ; the Postmaster-General and the Attorney-General. 
In India the Governor-General is the head of the executive 
and he is also in charjge of foreign affairs. In his executive 
council are the Commander-in-Chief, who is in charge of 
the army, the members in charge of the Horae, Finance, 
Commerce, Industries and Labour, Education, Health and. 
Lands departments, and the Legal Member. In the pro¬ 
vincial governments in India usually there are two to* 
four members of the Executive Councils, the arrangement 
of whose functions depends on the individuals selected 
and the work to be done. 

(1) The Foreign Department .—Every individual state has- 
relations with other political communities and to regulate 

- these relations there must be an executive 

oreign department. This department draws up treaties,, 
agreements, etc., and advises in all matters of foreign affairs- 
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Sometimes the legislature co-operates with the executive in 
foreign affairs. In the United States, for example, the 
Senate theoretically shares with the President the appoint¬ 
ment of ambassadors. The conduct of foreign affairs requires, 
high technical skill, accuracy of information, personal tact, - 
and secrecy, all of which can best be achieved by the exe¬ 
cutive. It would be impossible to preserve the secrecy 
necessary in diplomatic matters, were they subject to discus¬ 
sion in a legislative assembly. Sometimes the legislature 
must pass special laws for the legal execution of measures 
recommended by the executive in foreign matters, but, as a 
rule, the departments of foreign affairs conduct their 
business as far as possible without the intervention of the 
legislature. Foreign politics, as a rule, are not party 
politics. Legislative bodies change with the change of 
political parties, but foreign politics must be continuous. 
Sudden changes in diplomatic matters would be disastrous. 

In most modern constitutions the legislature has a voice 
in the ratification of tieaties. The Senate in the United 
States may amend or reject treaties (as it did in the case of 
the Peace Treaty following the Great War), although the 
President has power to make certain treaties by himself. 
The French chambers can accept or reject but not amend 
treaties involving peace, commerce, or financial or territorial 
readjustment in the state, or the personal property of 
Frenchmen in foreign states. In Germany under the old 
system the Houses had the right of assent to treaties which 
embodied matters falling within the domain of legislation. 
As the lower houses in modern democracies control finance, 
treaties involving financial considerations must, to some 
extent, be influenced by them. 

The appointing and receiving of diplomatic representatives 
usually lie with the executive. This is a most important 
matter, as much depends on the personality of ambassadors 
or envoys. Legislatures are not capable of selecting men for 
delicate posts of this kind, although, indeed, in the United 
States the technical consent of the Senate is necessary for 
diplomatic appointment, which, however, is made by the 
President. 

(2) Internal Administration —Tbe chief duty of the 
2 Ho executive in internal administration is to carry out 
mmm a jj j aws . p or this purpose there may be one or 
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several departments, the executive heads of which must 
have considerable powers of appointment, dismissal and 
supervision, of issuing ordinances, and of making bye-laws. 

(3) Military and Naval .—Under this head comes the 
supreme command of the army and navy. Sometimes, as in 

the United Kingdom, the power to declare war 
3 ’5*ii ,ta V belongs to the executive. In France, Gernfany 
or Defence an ^ the United States the legislature must 
concur in the declaration of war, except in the 
case of sudden attack. In war, the executive becomes 
practically supreme. The legislature, unless indeed there is 
a complete deadlock, must be subordinate to the executire 
and obey its directions. Unity and quickness of decision afe 
of paramount importance, and demand one directing head 
which gives final orders. In the Great War the executive 
in all countries involved completely dominated the legis¬ 
lature, and nowhere was this more marked than in the Unit¬ 
ed States where theoretically there is complete separation. 

(4) Judicial .—Under this head comes the power oi 
appointing judicial officers and the power of pardon. In the 

4 Judicial a PP°uitment of judges and judicial officials 
u cia genei ally, the best method is appointment by the 
executive, although it is by no means the universal method. 
In the matter of pardon the judicial authorities, as a rule, 
advise the executive, but it is the executive which gives the 
final decision. 


(5) Legislative .—The legislative powers of the executive 
include the right of assembling, dissolving and adjourning 


5. Legis¬ 
lative 


the legislature, the right of veto and the right 
to initiate legislation either directly or indirectly. 
Under this head also comes the duty of the 


executive of promulgating the law. Usually the legislative 
functions of the executive are regulated by statute or 


common law. 


In Great Britain there is also the executive power known 


as the royal prerogative, which is, in the words of John 
- Locke, 11 the power to act according to discretion 
for the public good without the prescription of 
r * 1 law.” In other words, it is the discretionary 
authority left in the hands of the Crown. The prerogative 
applies to those things for which the law does not make 
provision. Such residuary powers, i.e., those powers the 
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■exercise of which is not provided for in the constitution, are 
left in the United States to the state legislatures and the 
state executives. In France they are left to the legislature. 
In the United States, Germany and France, the head of 
the executive has definite statutory powers ; in England the 
Crown has general powers over all things not definitely 
regulated by statute or common law. 

4. THE CIVIL SERVICE 


The Civil Service consists of the paid officials serving in 
government administrative departments; it does not include 
judges, officers of the army and navy and law- 
J! 1 *! makers. Properly speaking, not all government 

Service officers are in the Civil Service, although the 
term is frequently used in a general way to 
•designate all those paid from government funds. In India 
the term is used in a special sense : The Indian Civil Service, 
together with the provincial Civil Services, is used narrowly 
to designate the number of officers appointed on special 
terms of service for various functions. These functions are 
partly administrative in a general way (such as those of 
district magistrates), partly judicial, partly fiscal or 
financial, and partly political. In other governmental 
systems the Civil Service includes what in India compose 
the clerical establishments of the various departments. In 
most countries it is divided into two classes : (1) the higher 
or class I, which includes heads of departments, and those 
who may rise to be the heads of departments, and (2) the 
lower or class II, which includes the clerks and minor 
officials. All these are officers of the central government, 
but the system varies according to the type of executive 
machinery adopted. There are two systems of organization: 
<I) the centralized system where the chief official head is at 
the capital and his subordinates are spread over the 
districts; (2) the system whereby local bodies may elect 
their own officers, but to a certain extent these bodies work 
under central supervision. Officers are responsible to the 
local bodies and are under the central government only in 
-so far as the central government controls the local bodies. 
The officials of local bodies are not properly speaking 
civil servants, though they may be controlled by central 
Civil Service officials. 
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The examination system has proved the most satisfactory- 
method of selection for the Civil Service. The examination 
system is now almost universal. The type of 
The examination system most commonly in use is 

Euuni- the afreet system, i.e. without nomination; but 
System sometimes nomination is combined with examina¬ 
tion. The pure nomination system has proved 
itself liable to abuse and is therefore unsatisfactory. This 
was particularly noticeable in America in the days before the 
reform of the Civil Service, when executive posts were given 
as rewards for help in elections. The whole executive 
department was liable to be changed after the periodical 
elections. No good work was possible under such a 
system. In most modern governments there is continuity 
and security of tenure in the Civil Service. In countries 
with responsible government the political heads of the 
departments change with the change of the cabinet. In 
the United Kingdom, the cabinet member for any depart¬ 
ment and Ins parliamentary under-secretary change with 
every change ot government, but the permanent under¬ 
secretary, who is a civil servant, does not change nor do 
the officials under him, so that the continuity of action so- 
necessary in executive work is secured in spite of party or 
political changes. In India the custom has grown up of 
high officials, such as secretaries to government, changing 
periodically—three years is the common length of tenure. 
The office staff of these officials is permanent. 


B. THE JUDICIARY 

I. MEANING OP JUDICIARY, AND JUDICIAL APPOINTMENT ' 

The term “ judiciary ” is really an Americanism used to- 
designate those officers of government whose function it is- 
to apply the existing law to individual cases. 
To a judge it is a matter of no importance- 
Judiciary whether in his opinion the law is good or bad i 
his duty is to apply it. He is primarily an 
interpreter of law. No law, however, when it is made, can 
possibly foresee all cases that may arise under it, and 
frequently judges have to decide cases in which no direct 
law is applicable. Such cases are decided on various- 
principles, such as equity or common sense, and thus what 
is known as precedents are formed. These precedents are; 
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Essential 
Qualities 
in a 
Judge 

means. 


followed by other judges in similar cases. In this way 
judges are law-makers as well as interpreters of law. 

Two qualifications are supremely necessary in a judge— 
(a) knowledge of law, (0) independence. He must be a 
fair-minded, reasonable man whose pecuniary 
prospects and personal comforts are not 
dependent on his judgments, and must, therefore, 
be free from any outside pressure or temptation 
to better his pecuniary circumstances by illicit 
The method of selection and the tenure of judges in. 
every government are matters of the greatest importance. 

There are three methods for the appointment of judges. 
Method of and the goodness or badness of these methods 
Appoint- is to be judged according to the amount of 
ment freedom and independence secured for the judge* 

(1) Election by the legislature, which is not a common 
method. In fact, there is only one European example, 

Switzerland. Very little can be said for this 
method. In the first place, modern party govern¬ 
ment is so highly organized that election by 
the legislature usually means election of party 
candidates. This in its turn leads to the usual 
party intrigue and interest. In most cases the peculiar 
qualifications necessary in a judge take second place to party 
interests. To be a party candidate at all a judge must 
show strong bias in one direction. Such party election 
encourages a type of judge far removed from the ideal of 
fairness and reasonableness which judicial decision demands* 
Again, election by the legislature is not in accordance with 
the spirit of the separation of powers, particularly that part 
of it which demands the separation of the legislature and 
judiciary. After the American Revolution this method was 
actually employed by some of the American states, because 
the makers of the constitution feared that both executive- 
appointment and popular election might fail to secure the 
proper type of judge. Except for one or two states, the 
system is now dead in America. 

(2) Popular election, which prevails chiefly in the 
individual states of the United States of America. The- 

executive appoints federal judges in tlie United 
2. Popular States. Popular election is the worst method 
conceivable. In modern democracy popular 


1. Election 
by the 
Legis¬ 
lature 


Election 
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-election means party election. Party election means the 
subservience of the individuals seeking election to a 
section of popular opinion. Candidates have to pander to 
the prevailing opinions. In no way can they show that 
independence of attitude or freedom from fear or favour 
which are essential in a good judge. Further, the electorate 
-cannot possibly appraise the qualities necessary for judicial 
office. In the United States there are innumerable 
examples in which good candidates have been beaten at the 
elections. Popular election is still worse where the tenure 
is short and the judge is eligible for re-election. Where 
re-election depends on popular favour no judge can be 
independent. 

(3) Appointment by the executive is the most common 
and most satisfactory method for the choice of judges. The 
executive government is the agency best able to 
3. Appoint- judge the personal qualities necessary for 
by the judicial office. The executive can always ask for 

Executive the advice of the highest experts as to the 
qualities required for a particular post, and they 
can search about until they find the proper type of man for 
it. It may be pointed out that where the executive is 
responsible to the legislature, freedom from party politics 
cannot be expected from the executive any more than from 
the legislature or the electorate. In actual practice, however, 
.appointment by the executive is free from party politics. 
The appointments are made according to the recognised 
requirements of honest judicial work. 

The tenure of judges is as important as the method of 
appointment. The almost universal rule for tenure is during 
good behaviour. In some of the American states 
Tenure of where election by the people prevails, there are 
ment* ,n " short periods of tenure with the possibility of 
re-election. Tenure of this kind is as vicious as 
the method of popular appointment. Independence in a 
judge demands security in his post. Removal must be a 
■ difficult“process, but not impossible, as it would be intoler¬ 


able to allow a corrupt judge to continue to hold office for 
life ; it sbpuld be a process involving much consideration, 
.and should pass through the hands of more than one person. 
The sytem which once prevailed in Great Britain, whereby 
the King could remove judges at will, proved very bad. By 
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removing judges he did not like and by appointing those he 
did like the King was able to have cases decided at his 
pleasure. In Great Britain now a judge can be removed 
by the King only on an address from both Houses of 
Parliament. In the United States of America, the method 
of removal by impeachment prevails, that is to say, the 
Lower House accuses the judge and the Upper House tries- 
him. To pi event party trials, a large majority is necessary 
for conviction. In Germany, the court which tries a judge 
is one of which he himself is a member and the same court 
may recommend his dismissal. In India, Judges-hold 
office during the pleasure of the Crown. 

It is obvious that if judges are to be independent they 
must be made as fiee as possible from pecuniary temptation. 
They must be given good salaries and their salaries should; 
not be alterable during their tenure of office. This rule is 
prevalent in most modern governments. 

2. ORGANIZATION OF THE JUDICIARY 

Certain features are common to the organization of 
courts of the world. In the first place, courts are arranged- 
on an ascending scale with a right of appeal from 
Common the lower to the higher. Ultimately there is a 
•* supreme court with powers of final decision- 
Or*«n- CI The higher courts may review, revise or break 

ization the decision of the lower. In the second place, 

they are divided, although this division is not 
universal, into sections according to the woi k done. The 
most usual division is civil and criminal ; but courts are 
frequently set up for particular purposes, such as land, 
acquisition. In the third place, in federal governments 
there are usually two sets of courts, the federal and state 
courts. Thus in the United States of America, each state 
has its own judicial organization and its own law and pro¬ 
cedure. The fedeial government also has a judicial organ¬ 
ization. The state judges have to take an oath that they will 
faithfully follow the laws and treaties of the United States, 
and that they will enforce the greater law, i.e., the law of 
the United States, in cases of conflict. In Germany, there 
is only one system of courts, procedure and law. This 
system was organized by the Empire, with an imperial code. 
Although the government of Germany is a federal one, the* 
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Organ¬ 
ization 
•in Modern 
Govern¬ 
ments 
4. England 


federal principle was not applied to the judicial organiza¬ 
tion. There is one central court, the Reichsgericht. There 
are state courts, with state officials, but the procedure and 
law are those of the central court and government. 

(1) For a full description of the organization of the 
judicial system in England, the student must refer to the 
chapter on the constitution of the Ufiited 
Kingdom. From early days the administration 
of justice in England was centralized. The King 
was the source of both law and justice, but as 
no king possibly could carry out all the functions 
of a judiciary, his work was sub-divided. Judges 
went on circuit from London, and the Court of 
Chancery, which remained permanently in 
London, controlled the courts. During the nineteenth 
century, from 1873 to 1879, the jurisdiction of the courts was 
reorganized. A certain amount of decentralization was 
introduced, and county courts were established. These took 
upon themselves many of the duties of the old circuit 
judges. At the present time in England the House of Lords 
is the last court of appeal. Technically, the whole House 
of Lords is a judicial body, but in practice the judicial work 
is done by the Lord Chancellor, law-lords specially created 
because of their proficiency in law, and peers who have held 
high judicial office. Next to the House of Lords comes the 
Supreme Court of Justice, divided into two parts which are 
really two distinct courts, viz., the Court of Appeal, and 
the High Court of Justice, an appeal lying from the latter 
to the former. The High Court of Justice is sub-divided into 
three parts: (1) the Chancery division, consisting of five 
judges, and the Lord Chancellor; (2) the King’s Bench 
division consisting of fifteen judges, of whom one, the Lord 
Chief Justice, is the President; (3) the Probate, Admiralty 
and Divorce division, with two judges of whom one presides 
over the other. Judges of these courts go on circuit to 
various parts of the country for what is known as assizes. 
Beneath these courts are the county courts and the justices 
of peace. The J. P. acts singly and conducts preliminary 
examinations or issues warrants. Two or more J. P.’s may 
hold what is known as petty sessions of the justices of the 
county, and may meet four times a year for more important 
judicial work in quarter-sessions. 



THE JUDICIARY 


319 


The jury system is universal in England lor all criminal 
»cases, excepting petty offences. In civil cases the jury 
is not so common although any party may demand a 
jury. 

The Lord Chancellor, who presides over the House of 
Lords, is the head of the legal system in England. He is a 
mfember of the Cabinet and is appointed by the King on the 
recommendation of the Prime Minister. The Lord Chief 
Justice, who presides over the King’s Bench, is also appoint¬ 
ed by the King on the recommendation of the Prime 
Minister, but all other judges are appointed on the recom¬ 
mendation of the Lord Chancellor. 

(2) In France there are two sets of courts : ( a ) ordinary, 

for the trial of private individuals; and ( b ) administrative, 
9 _ for the trial of officials. The Cassation Court 

France Paris is the final judicial authority in the 
case of the ordinary courts. Below this there are courts of 
appeal which hear cases brought from the lower local 
courts. There are also justices of peace who have certain 
powers in petty cases. The administrative courts are 
headed by the Council of State ; below this Council of State 
is a number of courts all of which are directly subordinate 
to it. There is also a Tribunal of Conflicts to decide 
disputes as to whether the jurisdiction in a particular case 
belongs to the administrative or to the ordinary courts. 
The jury system in France is used for criminal cases only. 
An important official in the French judicial system is the 
examining magistrate, who conducts preliminary examin¬ 
ations in criminal cases. This examining magistrate (or 
juge d'instruction) may dismiss a case, or he may send it to 
the ordinary courts to be tried. 

Judges in France are appointed by the President and the 
Minister of Justice. Their tenure is for life or during good 
behaviour. 

(3) In Germany, the supreme court of appeal is the 
Reichsgericht, which sits at Leipzig, not at Berlin. Beyond 

_ this court there is no federal judiciary in Germ any. 

. rmany courts Q f the various states are subject to 
the states, but the procedure and law are those of the 
Reichsgericht. The judicial districts are determined by the 
judges, who are appointed by the individual states. The 
•organization and procedure of the courts are decided by 
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federal statute, so that, in spite of the many states, there is. 
uniformity of legal organization. Administrative courts,, 
and a court of conflicts to decide the jurisdiction, also formi 
part of the system. Juries are used only for serious 
criminal cases. 

(4) In the United States there are two series of courts, 
fedeial and state. Each state has its own courts for both- 

civil and criminal law. These are arranged in 
u grades with appeal from the lowei to the higher. 

States The naethod of appointment of judges varies 

from state to state. Sometimes they are 
appointed by the executive, sometimes they are elected. In. 
the federal courts, judges are appointed by the President 
with the consent of the Senate. The Federal Court consists 
of a Supreme Court, two sets of circuit courts and several' 
district courts. 

(5) The judicial system in India is centred in the Highs 
Courts established at the capitals ot provinces. Appeal 

S India ma >' ma< ^ e f rom a High Court to the Privy 

* * m Council. The present system dates from the 
Indian High Courts Act of 3861. By this Act the Crown 
was empowered to create High Courts of Judicature for 
Bengal, Madras, and Bombay, and, later, for the United] 
Provinces, Bihar and Orissa, Burma and the Punjab. The- 
jurisdiction of these courts is fixed by the Crown. In 
Bengal the High Court is vested with ordinary original! 
jurisdiction in regard to all suits except small cases within 
the presidency town. Appeal may be made from a judge 
on the original side to a bench on the appellate side. By 
its extraordinary original jurisdiction, the High Court may 


try any suit on the file of a subordinate court on the- 
application of the parties or in the interests of justice. The 
High Court is also a court of appeal from all the lower 
civil courts. It has, in regard to the persons and estates of 
infants, idiots, and lunatics, the powers which had previous¬ 
ly been invested in the Supreme Court. The Supreme Court 
was the result of the Regulating Act of 1773. * It consisted 
of a chief justice and puisne judges, who were professional' 
lawyers. The High Court also has jurisdiction over the* 
relief of insolvents and cases between Christian subjects. 


and the King. It also has the jurisdiction over admiralty,, 
ecclesiastical, and testamentary matters which belonged to* 
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the old Supreme Court. It has ordinary criminal jurisdic¬ 
tion within its own area, and extraordinary original criminal 
jurisdiction over all persons within the reach of what is 
known as the old sadar adalat, or court of the head- 
Quarters area. Trial by jury is the lule in original criminal 
cases befoie the High Court, but juries are not employed 
in civil suits. 

After the creation of the High Courts, the Chief Court 
of the Punjab was established. It was recently abolished 
in favour of the Punjab High Court. The system of 
appointing Judicial Commissioners, who virtually take the 
place of High Courts in areas where High Courts do not 
exist, was also adopted. 

The constitution of the inferior criminal courts is fixed 
by the Code of Criminal Procedure. The courts are called 
sessions courts, and, outside a presidency town, magistrates’ 1 
courts. Bach province is divided into sessions divisions* 
which may comprise one or more administrative districts. 
For every sessions division there must be a sessions judge* 
and, if the work demands it, there may be an additional or 
an assistant sessions judge. The functions of these sessions 
courts are similar to those of the judges of the High Court 
in England when they go on circuit. They can try all 
persons duly committed for trial, and can inflict any punish¬ 
ment allowed by law. But every sentence of death must 
be confirmed by the higher court of criminal appeal in the 
province. Sessions judges are usually members of the 
Indian Civil Service, but, particularly in Bengal, additional 
and assistant sessions judges, and sometimes sessions 
judges, are recruited from the provincial service or the bar* 
Below these courts are the magistrates’ courts, at the head of 
which is the district magistrate, who is a member of the 
Indian or Provincial Civil Service. The magistrate’s courts 
are divided as a rule into three classes according to their 
jurisdiction. The local government has powers to invest 
magistrates with powers of the first, second or third class. 
There are also honorary magistrates with statutory powers 
both in urban and rural areas. 

Beyond these courts are the presidency small cause courts* 
invested with power to try suits up to two thousand rupees 
in value. In Madras there is a city civil court with power to 
try suits up to two thousand five hundred rupees value. 

21 
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Other judicial institutions are revenue courts, which deal 
with cases connected with the land revenue, courts for land 
acquisition, coroners' courts, and courts for special purposes, 
such as insolvency. 

The supreme court of appeal for India is the Judicial 
Committee of the Privy Council, which was constituted by 
Parliamencary statute in 1833. This statute requires that 
the Committee shall be composed of those privy councillors 
who are, for the time being, Lord President of the Privy 
Council and Lord Chancellor, those who fill or have filled 
high judicial offices, two other councillors specially 
designated by the Crown, and two councillors with Indian 
and colonial experience (of whom one is now an Indian). 
The members of this Committee are appointed as Privy 
Councillors by the Crown, and are subject to dismissal by 
the Crown and to impeachment by Parliament. 


3. THE RELATIONS BETWEEN THE JODICIARY AND THE 
LEGISLATURE AND BETWEEN THE JUDICIARY AND THE 

EXECUTIVE 


The normal relation prevailing between the judiciary and 
the legislature is that the legislature makes the law and 
the judiciary interprets it in individual cases. In many 
states the legislature itself or one of the houses of the legis- 
ture retains judicial powers. In England the House of 
Lords is the highest court of appeal although in practice its 
legal work is performed by the law-lords and the Lord 
Chancellor, all of whom are highly qualified lawyers. In 
the United States of America, although the theory of the 
separation of powers prevented any considerable judicial 
power being given to the legislature, Congress has the 
power of impeachment. The German Bundesrath had, and 
.the Reichsrath, the modern successor to the Bundesrath, 
still has, considerable judicial powers. The French Senate 


has the power of impeachment. 

In. states with rigid constitutions, courts exercise enor¬ 
mous powers over both the legislature and the executive, 


In Rigid 
Consti¬ 
tution 


because they can declare any law unconsti¬ 
tutional. In England the only type of law which 
the courts can declare ultra vires or beyond the 
powers of a law-making body are those made by 


subordinate legislative bodies. In the United States of 
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America, the courts may declare the laws made by the 
supreme law-making body unconstitutional. Thus the legis¬ 
lature must always keep in mind the fact that if the laws it 
makes clash with constitutional law the courts will declare 
them null and void. What actually happens in a case of 
cpnfiict is that the courts simply declare the law 
inapplicable. In other countries with rigid constitutions the 
courts do not determine the constitutional character of law 
passed by the highest legislative authority. In Germany, 
which is a federal country with a'written constitution,-the 
Reichsgericht decides whether laws passed by the states are 
in harmony with the federal law, but it does not declare a 
federal law ultra vires if that law is not in harmony with 
the constitution. The German legislature decides for itself 
whether a law is constitutional or not. The same is true 
in France. The theory underlying this practice is that, if 
the representatives of the people wish to make a law, the 
constitution should not stand in the way. 

In the English system parliament is its own judge. 
Every law passed by parliament in England is constitutional. 
In the British Colonies and India laws passed must be 
in harmony with the constitutions, which are based on 
parliamentary statutes. 

The relation of the judiciary and the legislature is also 
seen in case-law or judge-made law. Judges not only 
^ , interpret the law: they also make law. Every 

,mm aw j aw j s general, and in drafting a law, a law¬ 
maker cannot possibly foresee all the cases or circumstances 
that may arise under his law. Judges have to decide all 
disputes which arise under the law, and in cases where it 
does not give clear and adequate provision, the judge must 
dll in the gap. Such decisions are followed by other judges. 
Judges, both by their position and by their training, are the 
fittest people for such interpretation. The executive has 
■often considerable powers of deciding and interpreting 
matters in which there is no definite rule, but in all 
important and final matters the duly constituted judges 
should be the deciding authorities. 

The relations of the judiciary to the executive are 
various. In the first place, the executive itself has always 
considerable powers of adjudication. In the second place, 
the judiciary has considerable powers of administration, and 
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control over the executive. In the third place, the executive 
as a rule controls judicial appointments, and also is- 
responsible for the carrying: out of judicial 
decisions. In the fourth place, there are various- 
kinds of executive courts, especially for govern¬ 
ment servants, e.g., the court-martial. There is 
now a tendency to give statutory powers to courts 
of this type in order to prevent the arbitrary use of power. 
In the fifth place, the pardoning power belongs to the 
executive. 


The 

Judiciary 

and 

Executive 


4. ADMINISTE ATIVE LAW 


The most important relation between the executive and 1 
the judicial exists on the continent of Europe in what is 
known as the system of administrative law. In 
Meaning of (j rea t Britain, the United States, and in India, 
trative 1 *" every citizen of* the state is subject to the same 
Law law and to the same process of law. The ordinary 

law courts deal with private individuals and 
public officials in both their private and their public 
capacities. Every one in England, from the Prime Minister 
to a police constable or to a pauper, is subject to the same 
law. Even soldiers are subject to the ordinary process of 
law although, for matters of military discipline, they are 
subject to military courts. On the continent of Europe the 
system of administrative law prevails. By this system special 
law and special machinery exist to deal with government 
officials in their relations both with private individuals and 
between themselves* All controversies arising from the 
public duties of these officers are settled in these adminis¬ 
trative courts. 

The existence of the administrative courts is partly- 
explained by the theory of the separation of powers. 
Executive officers, according to the theory, should be free to 
carry out their duties without interference from the ordinary 
courts of the land. Expert courts, composed of men who 
have experience in civil administration, are the best courts 
for dealing with administrative cases. Courts of this type do* 
not, like the ordinary courts, hamper, or mar the efficiency 
of the administration. Judges of the ordinary courts of the 
land have a bias in favour of private citizens against govern¬ 
ment officials, which means a lack of justice in official cases' 
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•as well as less efficiency in administration. According: to this 
theory, therefore, the administration possesses a special body 
of rights and privileges as against private citizens. Special 
rules and laws are made for officials. The law is made by 
government officials, and, as it is largely case-law, is very 
•elastic. Ordinary tribunals have no concern with adminis¬ 
trative law. Remedies can be exacted by administrative 
decisions, but these remedies can be obtained only through 
the administrative courts themselves. 

The system of administrative law is contrary to the whole 
spirit and practice of the administrative system prevalent 
throughout the British Empire and in the United States, 
According to English ideas, the liberty of the individual 
is far more secure if the official as well as the ordinary 
person is subject to the ordinary courts of the land. The 
judges of the ordinany courts are looked on as capable of 
giving absolutely fair judgments in all cases. Their appoint¬ 
ments are secure from interference by the executive. In 
France, on the other hand, the administrative judges have 
no security of tenure. They are appointed and removable 
by the executive itself, and not unnaturally their judgments 
■are sometimes biased in favour of officials. To English 
ideas administrative courts are unjust and undemocratic : one 
law for all is better than one law for the privileged class o f 
government servants and another for private individuals. 
It is true that in times of national crises, such as war, the 
administration may be more efficient if the executive officials 
.are free from judicial interference ; but in England, where 
parliament is supreme, it is easy to secure temporary 
immunities for such occasions by legislative enactments. 

Where administrative courts exist alongside of the 
•ordinary courts of the land, conflict of jurisdiction must arise. 

. In France a Tribunal of Conflicts determines 
JurUd**- 0 * whether cases belong to the ordinary or to the 
-cion* ,C " administrative courts. A great deal depends 
upon the constitution of this Tribunal of 
Conflicts. Professor Dicey, in surveying the French system 
•of administrative law, concludes that the French Tribunal of 
Oonflicts is more an official than a judicial body, and that its 
•decisions as a rule are made in che interests of the adminis¬ 
tration. As Professor Dicey points out, the natural idea of 
-Englishmen is that conflict should be tested by a normal 
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judicial court, a court composed of the ordinary judges of 
the land. This is diirectly opposed to the French principle- 
that administrators should never be disturbed by the judicial 
power in the exercise of their own duties. In England 
the judiciary often interferes in executive matters, some¬ 
times with far-reaching results. In some cases it actually 
has happened that the executive has been very seriously 
hampered by the courts in the execution of its duties, but 
this very principle is regarded by Englishmen as one of 
the chief guarantees of individual liberty. The independence- 
of the judiciary in England thus is in accordance with the 
spirit of the Separation of Powers. Administiative courts,, 
though in origin they may be explained by the theory of 
Separation of Powers, are really a negation of the theory. 



CHAPTER XV 


PARTY GOVERNMENT 


1. THE MEANING OF POLITICAL PARTY, PARTY DIVISION, ANI> 
THE MERITS AND DEMERITS OF THE PARTY SYSTEM . 

One of the most notable developments of modem 
democratic government is the rise of political paities. So 
universal are they that it may fairly be said that 
General parties are essential to democracy. In its widest 
Q fParty* sense party means a number of people joined by 
common opinions on a given subject. There are 
parties in a church, a municipality or a university. As a 
rule parties recognize someone as leader, who usually is the 
ablest exponent of the particular views held by the party,. 
Behind party is the idea that union is strength. Whereas 
individuals acting alone cannot secure victory for their 
opinions in councils, they can do so when united. Often it 
is advisable for individuals to sacrifice their own opinions in 
order to join a party leader or organization. 

Political parties resemble in principle parties in munici¬ 
palities or universities. People holding similar opinions on 
a a political questions form a party. In political 
Political matters often a great variety of opinions exists,. 

m mm an d theoretically there may be as many parties as> 

there are opinions. In actual practice, however, opinions 
tend to flow into a few more or less definitely marked 
channels. The necessity for organization in matters affecting- 
government is even more marked than in smaller councils,, 
and parties tend to be organized as broadly as possible* 
Each party tries to gain numbers, so that if there is a certain 
general agreement among members in important matters, 
disagreement in matters of detail does not count. A political 
party may thus be defined as an organized group of citizens 
who profess to share the same political views and who, by 
acting as a political unit, try to control the government* 
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The chief aim of a party is to make its own opinions and 
policy prevail. To do so it is necessary to control the legis¬ 
lature in the state. To control the legislature means that 
party representatives must be in a majority in the legis¬ 
lature. Parties, therefore, are highly organized in order to 
manage elections ; the more members they can command the 
more control they have over legislation. Sub-division in a 
party is disastrous; introduction of any sort of cleavage 
immediately splits the vote and gives opposing parties an 
•opportunity. 

The best system to secure party ends is the minimum 
number of parties—or the two-party system. This is the 
type in the United States, and till recently, it 
System* was t * ie *yP e * a Britain. In the United 

y * em States there are the Republican and Democratic 

parties ; in Great Britain there are, or rather used to be, 
the Conservatives and Liberals. In both countries a new 
party, the Labour Party, has appeared in recent years. In 
Britain the Labour party at one time used to vote with the 
Liberal party. Now it is a strong independent party, and 
the Liberals are weak in numbers and disorganized. On the 
•continent of Europe the two-party system does not prevail : 
the multiple-party system is the rule there. The lines of 
cleavage are too many to admit of a clear-cut division into 
two parties. Germany used to have about a dozen parties 
and France five to seven, with various sub-divisions. 

The party system in all countries is an extra-legal growth. 
It has grown up gradually outside the legal system of 
•democracies, but is as indispensable as law itself. It is not 
too much to say that the whole machinery of government 
depends on it. In America the election of the President and 
of the members of Congress depends on party organization. 
The party system is really the method whereby the too great 
rigidity of the American constitution has been broken down. 
In Great Britain the central fact of government, the Cabinet, 
depends on the party system. 

It has been pointed out by some writers that party 
division is a natural outcome of government by discussion. 

Party cleavage, it is said, is the result of.the 
I?p fact ^at l ^ ere is a Yes and No to every question, 

° ar fm This would be true were all parties divided on 
particular questions. What is found in practice is that 
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parties divide on various grounds. Some parties are formed 
to further class interests. The Labour parties of various 
modern countries exist to represent the interests of labour. 
'Other parties are based on particular theories of the ends of 
the state. Socialists believe that a socialistic organization 
•of society is better than the individualist type at present 
prevalent. Other parties exist for particular political 
purposes. The Irish Nationalist party existed to secuie 
Home Rule for Ireland. Once the object of such parties is 
•secured, they automatically cease to exist. Other parties, 
again, arise for the defence of a sect or branch of the church. 
Such parties, though many of them have lost their original 
^character, are common in continental politics. Economic 
interests frequently lead to the formation, or alteration of 
existing parties in such a way as to make them practically 
mew parties. The question of free trade versus protection in 
Britain, for example, materially altered the composition of 
the old Liberal and Conservative parties. Race is another 
basis of party division. This is common in countries where 
•there are several antagonistic races—e.g., the late Austro- 
Hungarian Union, or where one race (e.g., the Jews in 
"Germany) has to organize itself as a party in self-defence, or 
for the promotion of its interests. 

Except where general tendencies are obscured by in¬ 


dividual questions, it is generally possible to recognize at 


Four General 
Type* of 
Party 


least four types of social or political thought: 
( d ) Radicals those who wish the present in¬ 
stitutions to be altered root and branch (the word 
radical comes from the Latin word radtx t which 


means a root) ; (6) Reactionaries, those who wish to return 
to the older state of things. These are the extremes ; the 


means are—(r) Liberals, those who wish reform of present 
institutions, and ( d ) Conservatives, those who wish to 
41 conserve ” or keep existing institutions as they are. These 
four classes shade off into one another. In each class the 


■same four classes might be detected. Thus in the Liberal 
party there are some who are very near to the Conservatives 
on the one hand, and some very near the Radicals on the 
•other. There is also a number of Moderates, with leanings 


to one extreme or the other. The essence of political parties 
is organization to attain control of the government, and this 
necessity keeps minor differences of opinion in check. It 
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often happens that members of widely different opinions on 
all other matters will unite on particular questions. They 
agree to sink their other differences for the sake of 
unity on one question. Thus, when the Irish Home 
Rule question split Mr. Gladstone’s Liberal party in 1886, 
several members of the Liberal party went over to the 
Conservatives (who after that were usually called Unionists) 
and, becauLe of one important difference with the Liberals, 
cast in their lot for ever with the Conservatives. 

In federal systems of government another line of distinc¬ 
tion maybe drawn, viz., centrifugal and centripetal, i.e.,the 
parties which support concentration of authority 
ht Federal j Q t he central government, and the devolution of 
y * em * authority to the provincial or “ state ” govern¬ 


ments. 

Although the party system has become essential to modem 
democracy, it is not without its critics. Much may be said 
for it, and much against it. During the Great 
Merits and patty differences were as a rule sunk to- 

Party" *° secure national unity in the struggle, but even 
Government before the end of the war the old party differences* 
began to reappear. Many hoped that the war 
would kill the old party system, but it has been resuscitated! 
in its pre-war vigour, though not on pre-war lines. 

The most serious objection to party government, especially 
the two-party system, is that it destroys individuality. It 
tends to make the political life of a country machine-like 
or artificial. The party isf opposition or, as it is sometimes- 
called, the Outs, is always antagonistic to the party in power* 
or the Ins. It does not matter what the question may be : 
the proposed law may be perfectly good, but it must'.be 
opposed as a matter of party principle. On the other hand* 
it is claimed that this artificial antagonism always ensures- 
every aspect of the question being taken into account. It 
is the business or the opposition party to criticize and to 
find as many faults as possible in any proposed law. This- 
makes the party responsible for the law eager to avoid 
mistakes and to try as far as possible to meet every 
reasonable point of view. 

The destruction of individuality follows really from party 
organization. For party government party unity is essential* 
There is therefore no room for the "independent” member* 
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The “ independent ” member, who prefers to hold his 
opinion even if it varies with party opinion, is a danger as- 
he destroys its unity. It therefore must either pacify him 
by promising or giving him office when in power, or it must 
get rid of him. Parties are so highly organized that they 
can easily get rid of a recalcitrant member by refusing him 
recognition. Such refusal means that he cannot be adopted' 
as the official party candidate at the elections, which is 
tantamount to his being'unable to secure a seat. 

It may also be said against the party system that it tends 
to pass into the hands of caucuses, or private cliques, which 
arrange matters to suit themselves. Thus frequently the best 
men of the country are excluded from the chief posts in 
government. This is true in two ways : first, as in America, 
where the party machine is so powerful as to exclude all 
from power who do not work with it; and, secondly, because- 
the best men of the party in opposition cannot be given 
office in a system of cabinet government. It is an open* 
question, however, whether these men do not perform even 
a better function by being in opposition, that is, the function* 
of responsible critics who may be called upon at any moment 
to shoulder the burdens of government. As critics their 
functions are not wholly destructive, and they undoubtedly 
secure carefulness in the constructive work of those in power. 
And the party in power must put its ablest men in office in 
order to survive against the opposition. 

Party government, its enemies point out, means excessive- 
pandering to the people. This results in popular legislation, 
not for the good of the country but to catch votes. Popular 
legislation is usually unscientific, bad legislation. But 
government really rests on public opinion, and to reflect that 
opinion in laws is really the aim of government. Party' 
government therefore is really a powerful instrument for the 
fulfilment of the purposes of the state. 

Electors, again, it is said, may be mis-educated by party 
organization. Parties try to impress on them the truth* 
of their own views and the falsity of those of others. In 
this way parties are often guilty of the sins of suppression 
vert and suggestio falsi . But each elector is well supplied 
with the views of all parties, however distorted they may 
be, and he is left to draw his own conclusions. 

The party system, further, raises artificial difficulties for 
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the executive. In Britain, where the cabinet is formed from 
the party in power, and where it is the head of both the legis¬ 
lative and the executive branches of government, party- 
feeling often raises difficulties for the executive departments 
which need not be raised. On the other hand, the party 
system means strict supervision of the executive, for the 
opposition is always on the alert for any executive blunder 
or scandal, a fact which cannot but have a good influence on 
the executive. 

One ot the oldest and most frequently quoted draw-backs 
■of party government—that it encourages loyalty to party at 
the expense of loyalty to state—was partially disproved 
by the Great War. At the beginning of the war the leading 
parties immediately sank their peace-time differences and 
loyally co-operated to secure victory. This co-operation 
'resulted ultimately in a coalition government, which was 
representative of all parties. In normal times, the party in 
opposition sometimes adopts means which are disloyal or 
dangerous to the public peace in order to embarrass and 
•discredit those in power. 

One of the worst features of party government is the 
bitterness of feeling, rancour, and spiteful, undignified 
■speeches which result, especially at election times. Party 
elections excite people. It is not uncommon to find men 
who have never before seen each other, enter into the most 
heated arguments at meetings or on the streets. Among 
the lower classes, it is not an unusual thing to see a free 
'fight result. Such incidents do not lend dignity to public 
■life. 

Summarily, it may be said that the dual party system 
tends to diminish the instability that attaches to parlia¬ 
mentary government, and to render the criticism of govern¬ 
mental measures more orderly and circumspect; but it also 
tends to make party spirit more comprehensive and absorb¬ 
ing, party criticism more systematically factious and 
the utterances of ordinary politicians more habitually 
•disingenuous. 

2 . TH^ MODERN PARTY SYSTEM 

No two countries have the same party system, but a 
.general distinction can be drawn between those which have 
.the two-party system, and those which have the multiple- 
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party system. Of the two-party system the chief example is 
the United States. In Britain till recently it was in vogue, 
but it is probable that in the future there may be 
more than two parties. It must be remembered that this 
system may exist even though more than two parties nomin¬ 
ally exist. Thus in Great Britain the two main parties used 
to be the Liberals and Conservatives, and in pre-war days 
the Irish Nationalists and Labour party, really separate 
parties, voted with the Liberals. 

A short analysis of the party systems prevailing in Great 
Britain, the United States, and on the Continent of Europe 
will illustrate the party systems of the modern world. 

1. The party system of Great Britain dates back to the 
Elizabethan age, when the Puritans opposed the Crown. The 
Puritans represented the current desire to secure 
The Party constitutional government as against the 
Britain m arbitrariness of the royal prerogative. With the 
increasing arbitrariness of the first two Stuart 
kings, James I. and Charles I., the Puritans gained in 
strength. They were united, and were able to secure seats 
in parliament. Their opposition to the Crown became very 
marked in the Long Parliament of 1641. In this parliament 
we have the first example of real parliamentary parties. The 
one party supported the Crown and prerogative, the other 
supported constitutional government. The opposition 
resulted in the Great Rebellion or Civil War, which ended 
in 1649 with the execution of Charles I. The parties were 
known as the Cavaliers, the supporters of the king, and 
Roundheads, the supporters of parliamentary government. 
These names, like the later names of Whig and Tory, were 
given in derision. 

After the Restoration, in 1660, of Charles II, the Cavaliers 
were complete masters in political matters, but party 
divisions again became marked in the debates on the 
Exclusion Bill in 1679. The purpose of the Exclusion 
Bill was to prevent the King’s brother (later 
James II.) from ascending the throne. The names 
“Abhorrers”, those who abhorred petitions sent to the Crown 
for the summoning of parliament, and “ Petitioners”, those 
who petitioned the King to summon parliament, were given 
to these parties. These names were soon supplanted by the 
well-known nicknames of Tory (an Irish word meaning 
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highwayman) and Whig (a word meaning whey-face). The 
Tories were the supporters of the royal prerogative; the 
Whigs were advocates of parliamentary sovereignty or 
constitutional government. 

The names Whig and Tory continued for a century and a 
half, one of them indeed, Tory, still being used derisively 
for the present Conservative party. The present party 
system however did not take root till the reign of George I., 
when Walpole became the first Prime Minister and the 
modern cabinet system started. William III. had chosen 
his minister from the more numerous party, the Whigs, a 
ministrj 7 known in history as the Junto. This Junto did not 
resign, like a modern party ministry, frhen it was not in a 
majority in the House of Commons. 

With the change in the political complexion of the country 
the views of the parties changed. After the Revolution of 
1688, when the Stuart dynasty was ejected, many Tories who 
were supporters of the Crown became Jacobites, or 
supporters of the Stuarts, as against the Houses of Orange 
and Hanover. The death-blow was dealt to the Stuart 

• cause in 1745, and, with the disappearance of the Jacobites 
as a political force, the Tories entered into the national life 
as it existed under the Hanoverian kings. The parties 
became divided on general principles of government. With 
parliamentary supremacy a realized fact, the old distinction 
no longer applied. The Tories came to be looked on as 
upholders^)! the present condition of things, of stability and 
order; the Whigs were regarded as the promoters of reform 
and progress. In the nineteenth century the party names 
changed to the more intelligible ones of Conservatives 
(Tories) and Liberals (Whigs). With the union, in 1801, of 
Great Britain and Ireland, there came another party element 

• which grew in strength as the century advanced. These 
were the Irish Nationalists, who demanded 11 Home Rule ” 
for Ireland. In Mr. Gladstone’s ministry of 1886 a Home 
Rule Bill was introduced which completely broke up the 
Liberal party. Those who refused to accept the Bill went 
over to the Conservative party, which from then onwards was 
also called the Unionist party. The term Liberal-Unionist 
was used for many years to designate those who previously 
had been Liberals but who refused to continue in that party 
after the Home Rule Bill. With the creation of the Irish 
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Free State in 1922, the Irish Nationalists disappeared from 
British politics. 

Another party—Labour—has come to the front in the 
present century. It came into existence to support the 
interests of the working classes. It is to be distinguished 
from the Socialists of whom there is also a party in England, 
which as yet has not secured appreciable representation in 
the House of Commons. 

Thus, at present, the British system has three organized 
parties—the Conservatives (also known as Unionists, and 
sometimes derisively called Tories), the Liberals, 
and the Labour Party. Up to the beginning of 
the Great War the Liberal, Labour, and the now 
-defunct Irish Nationalist parties worked together, and by so 
doing preserved the two-party system of government. Within 
these two there was considerable variation of opinion, 
•especially marked among the Liberals, who were composed 
■of two types—the less progressive (or Liberals proper) and 
the more progressive (or Radicals). Some of the less 
progressive Liberals have joined the Conservative and 
some of the Radicals the Labour party. 

Though the general dividing line between Liberals and 
Conservatives is the desire for progress and reform and the 
desire for the continuance of the present scheme of things, 
it is to be noted that this line of division is somewhat 
illusory. Conservatives have been responsible for social and 
political reform as well as Liberals. The extension of the 
basis of suffrage, for example, in the Reform Acts, was 
mainly the work of the former. 

The theory of parties in England is well stated by May 
dn his Constitutional History “ The parties in which 
Englishmen have associated have represented cardinal 
-principles of government—authority on the one side, popular 
rights and privileges on the other. The former principle, 
pressed to extremes, would tend to absolutism, the latter to a 
republic; but, controlled within proper limits, they are both 
-necessary for the safe working of a balanced constitution. 
When the parties have lost sight of these principles, in pursuit 
of objects less worthy, they have degenerated into factions.’ 1 

In Britain the organization of the party machinery is 
centred in the leaders in Parliament, particularly the House 
•of Commons. One man is definitely recognized as the head 
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and his views form the prevailing views of the party. The- 
leader does not act alone, butin conjunction withi 
Part y ^ other leading men. The parliamentary organi¬ 
zation 1 * zation is centred in an official known as the- 
Whip, whose duty it is to secure the maximum 
vote possible for his party in the House of Commons. Bach 
party has central office (e.g., the Central Conservative- 
Association and the Central Liberal Association), with an 
executive committee as the central organization. Its main 
object is to win seats at elections, and for this end it issues- 
propagandist literature, such as Year Books [the Liberal 
Year Book and the Constitutional (Conservative)Year BookJ 
and electioneering pamphlets. The central office also keeps, 
a list of names of members who wish seats in Parliament. 
The actual choice of candidates for seats is left to local 1 
associations, but the central organization often asks (though 
it cannot compel) the local associations to adopt a candidate, 
nominated by the Whip. The central organizations have also- 
considerable command of funds which are spent in pro¬ 
paganda work and in paying the expenses or part expenses- 
for the candidates who cannot afford to pay. The accounts, 
of these organizations are kept strictly secret, but it is com¬ 
monly believed that the funds are augmented by those who* 
expect to receive either office or honours from the party when 
it is in power. 

Besides the actual executive organizations there are many 
other party organizations. Most important among these are 
the great London social clubs—the Carlton (Conservative) 
and National Liberal---the membership of which is exclusively 
political. All party leaders belong to these clubs ; thus the 
clubs are important centres of political opinion. Working 
men’s clubs exist m constituencies where political meetings 
are held and where an active part in elections is taken* 
Other organizations, such as the Primrose League (Con¬ 
servative) and the Eighty Club (Liberal), are important 
political bodies, though they are not so continuously active 
as thfe others. 


2. The party system of the United States, like that in. 
Britain, has passed through various phases. Before the 
American War of Independence the parties in America were 
similar to those in England. After the Declaration of 
Independence, a purely American type grew up. The first 
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line of division was between the Federalists and Anti¬ 
federalists. The basis of this division was the 
The Party form of government. The Federal party desired 
the ^United the establishment of a strong central govern- 
State* ment; the Anti-federalists wished to retain state 
rights. With the adoption of the Constitution, 
the Anti-federalists were beaten, and disappeared, but 
their place was taken by the Republicans, who 
favoured the restriction of the powers of the central 
government. The Republicans, basing their theories 
on the general theories of rights which were, so 
popular at the time of the French Revolution, gradually con¬ 
quered the Federalists, or supporters of centralization. They 
called themselves Democratic Republicans and were helped 
by dissensions among the Federalist leaders and by the 
passing into law of certain unpopular acts. Coming into 
power in 1801, the Republicans adopted the most popular of 
the Federalist doctrines, which led to the extinction of the 
Federalist party. For some time there were no distinct 
parties (from about 1816 to 1830)—a period known in 
American history as the era of good feeling. About 1830 
new parties began to arise, one, the Democrats, led by* 
Andrew Jackson, the other, the Whigs, led by Henry Clay. 
The Democrats, successors of the Democratic Republicans, 
held extreme individualistic views of the rights of the 
people, and strongly opposed the protective tariff, the 
national bank, and national improvements in roads and 
canals, all of which were supported by the Whigs. 

The next party controversy was slavery. This, ending 
in the American Civil War, split up the Whigs. The holders 
p, . of anti-slavery opinions came together as Re¬ 
position publicans. After the Civil War, and the abo¬ 
lition of slavery, the party basis of slavery was 
destroyed, but the organizations continued. The present 
party organization, though the same in name, is not divided 
by any clearly marked difference of opinion. The chief 
element in the system is the party organization, which is all 
powerful. It is impossible to say clearly what doctrines a 
Republican or a Democrat holds. They are divided on 
questions as they arise. Thus while the Republican party 
favours-protection, the Democrats do not oppose it. The 
gold standard is favoured chiefly by the Republicans, but 

22 
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also by many of the Democrats. As a matter of practice each 
party seizes on the opinion that is likely to be popular, and 
the only way to distinguish them is by their organization. 

In America there are several smaller parties such as the 
Prohibitionists, who are temperance reformers, and the 
Labour party. These, however, have as yet made no mark 
on American national life. 

The organization of the American party system is the most 
thorough-going in the world. Several reasons have con* 
tributed to this. Firstly, the separation of the 
Party legislative and executive branches of govern- 
ization ment, and the difficulty of amending the constitu¬ 
tion have necessitated some method of co¬ 
ordinating them, both in central and state governments. 
Secondly, the frequency of elections, and the large number 
pf elected officials, have helped to strengthen organization. 
In America, also, re-election is unusual. Fourthly, the large 
area of the United States, as well as the existence of two 
governments, federal and state, makes it necessary for the 
expression of the popular will that the machinery of election 
be highly organized. Fifthly, in America there is no central 
authority like the cabinet which is representative of the 
party in power and acts as a focus of party opinion. 

The central fact of American party organization is the 
convention or meeting of representatives to choose can¬ 
didates for offices. These representatives are selected by 
the political parties. The actual working of the system starts 
at the primary election or caucus. This 11 primary M is a 
meeting of the qualified voters in the smallest electoral area, 
ft selects a local party committee, makes nominations for 
the local offices open tp election, and sends delegates to the 
next highest meeting. In the primary elections only a small 
number of electors as a rule take part. The main body of 
citizens stay away either from lack of interest, lack of 
technical qualifications to attend, or because of unfair means 
adopted by party leaders. 

In the larger electoral areas it is physically impossible 
for all qualified voters to attend. The business of these areas 
is thereforedone through bodies of delegates, or conventions. 
The duties of this convention are similar to those of the pri¬ 
mary convention. It .appoints a committee, nominates pajpty 
candidates and sends delegates to the, state, convention, which* 
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in its turn,* nominates the party candidates for the state 
governorship and sends delegates to the national convention. 

The national convention is the head of the whole organi¬ 
sation. It is composed of twice as many members for each 
state as the state has members of Congress. Two delegates 
are sent from each congressional electoral area, and from 
each state at large. Each territory sends six delegates. 
As a rule, reserve members, or “ alternates ”, as they 
.are called, are chosen to replace members falling out. 
The national convention makes the party nomination for 
the presidentship and vice-presidentship, and decides 
matters of policy. The national convention is held once 
in four years. There are differences in procedure in the two 
parties. In the Republican party the delegates sent from 
a state may vote as individuals for different candidates ; in 
the Democratic the delegates must vote in a body for one 
person.. For election the Republican party requires only 
.a simple majority ; in the Democratic party a two-thirds 
majority is necessary. 

. The party system in America, though complete and 
symmetrical in its organization, has unfortunately developed 
many abuses. The frequency of American elections has 
proved too severe a tax on both the time and interest of the 
•electqrs, and the elections have passed into the hands of 
party organizations. Hence have arisen what are known in 
America as the party “ machine,” the party “ ring,” and the 
11 boss.” The 44 boss ” is the party leader who manages the 
election for his own friends or his own particular interests ; 
the 14 ring ” is composed of his followers who help him in 
flections and expect to share in the benefits flowing from 
success in the elections. The 44 machine ” is the party 
organization by which the 44 boss ” is able to carry out his 
purposes. The 44 boss ” is not primarily interested in 
general political issues. His business is to win elections, 
•and to do so he must be a master of intrigue and persuasion. 
His chief enemies are those of his own party who try to 
weaken his power, as, particularly in municipal elections, 
ibe can.often make a ‘‘deal” with the “bosses” of the 
qpposite party to share in the final distribution of offices, 
f Elections, from the 44 primaries ” upwards, are, accord¬ 
ingly i m.ose or less farcical. The voters, aware of the system, 
•do: not attend,, and the selection of candidates takes place, 
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at the bidding of an inside •• clique ” which prepares before¬ 
hand the names to be adopted (known in America as a. 
11 slate ”). The very existence of the “ machine ” system 
keeps voters away; they know that their individual votes- 
are of no avail against the machine. In the primary 
elections only a very small number of the qualified voters 
take the trouble to attend the meetings. 

One of tne evil results of the American system is known 
as the 11 spoils ” system, by which government offices are 
given to party supporters. The close connexion of politics- 
with industrial and commercial life results also in the evil 
of what is known as “ graft ”, by which business bodies, by 
helping “ bosses M or party leaders with money, are able to 
secure legislation favourable to their own interests. 

During recent years many methods for the reform of the 
American system have been proposed. The fundamental 
difficulty is really the apathy of the electors themselves, but 
the 11 machine ** is now so perfect that it is questionable 
even if increased interest in politics by the masses would be 
able to amend it. Another suggested reform is the abolition 
of elective administrative posts. For the “ spoils ” system 
reform in the civil service is necessary. Some states have- 
drawn up laws to prevent abuse in primary elections. 
Another method, adopted in the state of Minnesota* is to- 
allow every qualified voter to name his candidate, and, 
ultimately, by the double-ballot system, to elect the man 
who has the final majority. 

3. Parties on the Continent of Burope. The system pre¬ 
vailing in Europe is the multiple-party system. Instead of 
two parties, there are several, not one of which, 
Partiea in a& a ru j e> j s a bi e to control the others. Where 
the party system co-exists with cabinet govern¬ 
ment, the multiplicity is particularly dangerous. 
The cabinet is liable to be beaten at any time, as it can 
never count on the support of any group or groups. To this 
the frequent changes of cabinet in continental countries 
possessing cabinet government are due. 

In France after the 1928 elections there were no less 
than ten parties represented in the Chamber of Deputies, 
of which six had forty or more members. The French' 
party divisions are by no means clearly marked, end the- 
lack of organisation has prevented unity. For long the 
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•divisions were decided by the questions of the form of 
government—monarchical or presidential. Among the 
monarchical party were sub-divisions representing the 
claims of different royal houses to the throne, the Bour¬ 
bons and Buonapartes. The monarchical basis has died 
-out and other theories of government have taken its 
place. The Conservatives are the successors of the old 
monarchists, while the Republicans, Socialists, and Radi¬ 
cals form other divisions, with sub-divisions of their own. 
The instability so characteristic of French political life is 
helped by the system of interpellations, by which 'a 
member of the Chamber of Deputies may ask a question 
•of a member of cabinet, raise a debate, and demand a 
vote. This often results in unexpected defeats of the 
cabinet and consequent resignations. 

The method most favoured in France to secure stability is 
the two-party organization. On the Continent party organi¬ 
sation is not highly developed, and this lack of organization 
is largely accountable for the weakness of the system. 

Italy, which used to have about six parties, has secured 
stability through the dominance of the Fascist party. In 
■Germany, before the War, of about a dozen parties re¬ 
presented in the Reichstag, five were very strong. But as in 
Germany there was no cabinet government, the party system 
did not affect the stability of the executive government. In 
the National Assembly elected after the end of the Great 
War six parties were represented by twenty or more 
'members. Under the new constitution Germany has adop¬ 
ted cabinet government, so that the executive now depends 
on party support. Eight parties (besides minor parties) 
were represented in the Reichstag after the 1928 elections. 

It may be remarked in conclusion that the party system 
has been adopted in all the British Self-governing Dominions. 
In Canada the Conservative and Liberal, in Australia and 
New Zealand the Liberal and Labour, are the chief parties. 
In South Africa there are several parties, owing to the peculiar 
political complexion of the country : the chief parties are the 
South African, Unionist and Nationalist parties. In India 
no distinct party lines are yet discernible. The most 
general division is that of Moderates and Swarajists, but 
attempts have been made to found other parties, e.g«, 
-Liberals and Constitutionalists. 
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FEDERAL GOVERNMENT 

1. THE VARIOUS TYPES OF UNION BETWEEN STATES ,* INTER¬ 
NATIONAL ALLIANCES, INTERNATIONAL ADMINISTRATIVE 
UNIONS, PERSONAL UNIONS, REAL UNIONS 


Federalism 


The word federalism is derived from the Latin word: 
fa-ctus, which means a treaty or agreement. The essential 
feature of a modern federal state is that two or 
more hitherto independent states agree to form, 
a new state. Federal states are a species of a genus, the 
genus being unions, or states which exist in virtue of 
some form of governmental union or agreement. Before 
analysing federalism, it is necessary first to differentiate it 
from other types of union. 

Union between states varies in completeness, from in¬ 
ternational alliances (such as an agreement between 
independent states to guarantee certain rights or 
* nt f‘ . territoty) on the one extreme, to federalism on- 
Alliances *h e other.* In the case of international alliances- 
the individual states concerned have to carry out- 
the agreement; there is no organization to compel any of 
the states that may fail to fulfil its guarantee. Alliances 
.entail no organization beyond the governments of the 
individual states themselves. They are the weakest type 
of union. 

Most unions have some sort of organization definitely 
marking the union. These organized unions may be 
Types of divided into ( a ) International Administrative* 
Organized Unions ; (b) Personal Unions; (c) Real Unions ; 
Unions Confederations ; ( e ) Federations. 

International administrative unions differ from interna* 
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tional alliances in having a definite organization for thd 
. carrying out of the purpose for which they are 

natio nal established. Such unions exist only for a definite 
Adminia- administrative purpose—such as the manage- 
trative ment of the Suez Canal by Britain and France, or 
Umona the j 0 j n t administration, by the same powers, of 
certain Pacific islands. 

Personal Union and Real Union (both these terms are 
taken from the German language) are very much alike. In 
Personal Personal union two distinct states come under one 
Union"* ruler ,* the states are independent, each having 
its own constitutional laws and organization : the 
only bond of union is the common ruler. Choice, succession 
or any other casual circumstance may be the cause of 
personal union. Each state preserves its own identity, sends 
its own international representatives to other states, and 
receives theirs. The common ruler may have difieient 
functions in the several states of the union. He may be a 
constitutional ruler in one and absolute in another. He has 
different personalities for each unit. As soon as the ruler 
ceases to exist, the personal union ends. In a personal 
union, therefore, the only bond of union is the person of 
the ruler, and when it ceases to exist, either by death or 
by legal extinction, the union ceases. An example of such 
persona] union was the Union of England and Hanover from 
1714-1837. The Hanoverian kings of England were at one 
and <the same time Kings of England and of Hanover. 
This relationship ceased with the accession of Queen 
Victoria, because the Hanoverian laws did not permit 
female succession to the throne. 

Real Union goes further than Personal Union. In Real 
Union there is a common tuler but the individual states, 
Rea l while preserving their own constitutional lawe 

Union and local institutions, create a common authority 
to secure certain common ends. The states are 


closely united, and act as one in international matters. The 
old Austro-Hungarian Union is an example. In Austria- 
Hungary there were two units—the Austrian Empire and the 
Kingdom of Hungary. The Emperor of Austria was also 
the King, or, as he was officially known, the Apostolic King 
of Hungary. The Compromise of 1867 settled that each state 
should preserve its institutions, with its own legislature and 
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executive departments. In foreign, military and naval 
affairs, and in financial matters relating to these common 
affairs, there were common administrative agencies. With 
certain small exceptions, the Union had entire control of 
these subjects, though the executive agency for the assess¬ 
ment and collection of the financial contributions of the units 
was the individual governments. In commercial matters 
there was an agreement, renewable at intervals of ten years, 
by which the two states were practically one in customs, 
coinage and weights and measures. The legislative power 
in common matters was vested in the parliaments of the 
states, but the Delegations, nominated from the Legislative 
Houses of each state, decided the requirements of the com¬ 
mon services. These Delegations were summoned annually 
by the Emperor and King, and met alternately at the capital 
of Austria (Vienna), and the capital of Hungary (Buda- 
Pesth). The three common ministries (Foreign Affairs, 
War, Finance) were responsible to the Delegations, not to 
the Austrian and the Hungarian Parliaments. 

Another modern example of Real Union was the union, 
from 1815 to 1905, of Norway and Sweden. This union was 
not so complete as the union of Austria and Hungary. 
Foreign affairs were managed by Sweden, not by a separate 
organization. Each country preserved its own parliament 
and flag. There was no joint legislature or joint ministry. 
The desire for separate foreign representation by Norway 
led to the disruption of the union in 1905. 

2. .CONFB DKRATION 

Though the words Confederation and Federation comb 
from the same root, the two are distinct in meaning. Con¬ 
federation both historically and logically is prior 
to federation ; but the latter is the more com- 
^federation plcte form of union. In a federation states 
hitherto sovereign lose their statehood, they give 
up thejr sovereignty to another state, the federal state. In 
a confederation union is only partial. Each state preserves 
* its original sovereignty, and only for certain common ends 
% new organization is established. The confederate organ of 
government binds each state with the consent of the state 
concerned. No new state is formed, though there is a new 
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organ of government. This new government is, as it were, 
the result of a treaty between independent States, except 
that the treaty has no definite duration and creates a 
separate organization merely to recommend or parry out 
-certain common ends. Any state in a confederation can 
secede if it wishes. The only restraint is the fear that the 
other states of the confederation may enforce the original 
-treaty from the idea that they have been endangered by the 
secession. 

In a confederation the central organ of government deals 
with the individual governments, which it controls only so 
far as its statutory powers permit. A confederation does 
not deal with the citizens of the individual states. In a 
federation, however, a new citizenship is created. The 
federal government has direct relations with the citizens. 
In a confederation each citizen is a citizen of his own state ; 
in a federation he is a citizen in a double sense, of a “ state ” 
-(which is only nominally a state in a federal union) and of 
the state, the federal state. To take a simple example, 
suppose India were united in a confederation, there would 
be a government, at Delhi, which would control Bengal, 
Bombay, Madras and the other provinces in certain matters 
agreed upon by all provinces. Yet the provinces would 
remain independent of each other. A Madrassi would 
remain a Madrassi, a Bengali a Bengali. Bengal or Madras 
could secede from the union it either felt that it could no 
longer consent to it. In a federal union, however, Bengal,. 
-Madras, Bombay and the others could not secede from the 
union. Each Bengali and Madrassi, in addition to being a 
Bengali or Madrassi, would be also an Indian. He would be 
a Madras si-Indian or Bengali-Indian, for the state to which 
he owed his chief allegiance would be India. Bengal, 
Bombay, Madras, etc., would no longer be independent 
states, but provincial governments with certain guaranteed 
powers. 

The distinction between confederations and federations 
may thus be summed up : first, a federation makes a new 
state ; a confederation is a union of existing states; second, 
a federation has a body of federal law which is the law of 
the new state. This law represents the will of the federal 
community. In a confederation there is only a joint govern- 
Jtneut for certain purposes. The continued existence of this 
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government depends on the consent of the states. Third, in* 
a federation a new sovereignty is created. The sovereignty 
rests in the federation, not in the states, as in a confedera¬ 
tion. Fourth, the states, or more correctly, provinces, of 
a federation, cannot secede, for a federation is pei petual; 
in a confederation, the consent of each state being essential 
to union, secession is possible. Fifth, in a federation a new 
nation is formed, the central government dealing with both 
provincial governments and citizens; in a confederation the 
common organ of government deals only with state govern¬ 
ments. 

In the German language the distinction is well brought 
out by the words Staatenbund , meaning union or system of 
states (confederation), and Bundestaat , a unified state 
(federation). Confederation is a weaker type of union than 
federation. It often precedes federation ; the conditions 
leading to confederaiion may ultimately bring about a 
stronger form of union. In the modern world the United 
States, Switzerland and Germany are outstanding instances 
of federal states, and in each of these federation was pre¬ 
ceded by confederation. Confederation, however, often 
results from a temporary emergency, and experience has 
proved that as soon as that emergency is past, the 
confederation may break down. Federalism must rest on 
something more secure than temporary exigencies. 

There are many historical instances of confederations- 
Unions of this type (called “ systems “ groups “ joint- 
states ”, or ” commonwealths ”) were common 
Example* amongst the Greeks. In ancient Greece there 

federation • was a * arge n um b er of independent cities, and 
In Greece 1 * from time to time the needs of defence or the 
demands of commerce led to leagues or con¬ 
federations. Certain conditions favourable to union existed 1 
in Greece—common language, religion and culture. Every 
Greek was proud of the fact that he was a Greek, whether a* 
Spartan, a Corinthian or an Athenian, as distinct from a. 
foreigner, or barbarian, as the Greeks called non-Greeks. 
In spite uf many all-Greek institutions, such as the religious, 
festivals, the Hellenic games, and the Amphictyonic Council,, 
the ancient Greeks never achieved unity. The mountainous- 
nature of the country, the intensely local form of govern¬ 
ment, whether democratic or oligarchic, and local! 
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jealousies, prevented complete fusion. The Boeotian, Delian,. 
Lycian, Achaean and ^tolian Leagues all flourished for some 
time, but none achieved permanence. The most notable of 
these was the Achaean League. 

The Achaean League was the result of the conquest of 
Greece by Alexander the Great. After Alexander’s death, 
the Macedonian domination over Greece con- 
J* 1 ® tinued, but the ten cities of Achaea, taking* 

League” advantage of the Macedonian pre-occupation 
with an invasion by a northern tribe, established 
their independence. They were soon joined by the whole of 
Greece, except Sparta and Athens. The government of the 
Achaean League was organized according to the type prevail¬ 
ing in the cities foiming it. There was an assembly of all 
the citizens, which met half-yearly, and a senate, of 120 
members, which was practically a committee of the assembly. 
The assembly elected magistrates to carty on the work of 
the League. These magistrates were responsible to the 
assembly. The citizens in the assembly voted by cities, not 
by head, each city having equal representation. The chief 
magistrate, or general was the equivalent of a modem 
president. The Achaean League was in many respects more 
like a federation than a confederation. Common laws, 
magistrates, coins, weights and measures, however, did not 
prevent disruption. Structurally the League was defective 
in the equal representation of unequal cities, and in the union 
of civil and military power in the generalship. The first 
led to local jealousies, the latter to defeat. Athens, more¬ 
over, and Sparta refused to join, and, though the name of 
the League existed long after the Macedonian yoke was cast 
off, its actual life ceased with the realization of the object 
which gave it being. 

The Achaean League was the most thorough-going attempt 
at federation in the ancient world. The Lycian League,. 
earlier historically than the Achaean, is notable insomuch as, 
profiting later by the experience of the Achsean, it allowed 
proportional representation to the city-states forming it. 
The Lycian League, it may be noted, attracted the admira¬ 
tion of Montesquieu, and the American, Hamilton, and 
through their influence was a stimulus to the modern federal* 
movement. 

Before the rise of Rome there were in Italy leagues withi 
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certain federal characteristics. The chief was the league of 

In Rome the thirty cities of Latium, of which perhaps 
m »■ umm Rome was one. The rapid rise of Rome, how¬ 
ever, prevented any confederations in Italy. Rome, as 
mistress of Italy, was too strong to join in any equal alliance 
and strong enough to prevent any union against her. 
Nevertheless, in the heyday of the Roman Empire certain 
principles of government were observed which have since 
been applied with great success in the British Empire. After 
her military conquests Rome usually tried to incorporate 
her provinces in the Empire by extending the privileges of 
Roman citizenship to the conquered peoples. The Roman 
dominions were allowed a large measure of self-government, 
as well as the franchise. The latter was a failure because 
of the physical impossibility of the conquered peoples taking 
a direct part in Roman elections ; and self-government really 
depended on the whims of the administrative chiefs at Rome. 
Though neither federalism nor representative government 
succeeded, Rome almost achieved success in both. 

After the fall of Rome, political organization of all kinds 
became unstable. With the feudal system, the federal 
piinciple again emerged. Feudalism, the 
Middle essence of which was a social classification 
Agea based on ownership of land, was in a sense 

federal. The king was the social head and the 
vassals were his subordinates. Instead of producing union, 
this system produced disunion. The greater landlords tended 
to become independent kings. To the protest by the cities 
against feudalism, which was essentially a land system, 
modern federalism owes its birth. Commerce and industry 
were much hampered by the exactions of territorial 
magnates, and for long there were severe struggles between 
the industrial centres and the feudal landlords. Commerce 


The 

Middle 

Ages 


and industry led to* the formation of towns, the wealth of 
which attracted the greedy overlords. Defence, therefore, 
was the first task of the towns. Several leagues of towns 
sprang up, notably the Lombard League, the Rhenish 
League, the famous Hanseatic League and the Cinque Ports 
in England. These leagues, which sprang up throughout all 
western Europe, existed to oppose the rapacity of feudal 
chiefs. They were primarily commercial, and had common 
.military organizations to guard them. They were not really 
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political unions, and in no case did the union outlive the 
commercial necessity which caused it. 

In one case, however, the basis was laid for a later con¬ 
federation and ultimately federation. In 1921 three mountain. 

Switeer- cantons * n t * le Alps leagued together against 
l an( l " the absolutism of the German king and the 
prevailing feudal lawlessness. The Swiss 
League gradually developed in strength and organization 
till the independence ot the cantons was recognized by the 
Peace of Westphalia in 1648. 

The Holy Roman Empire, by a long process of decen¬ 
tralization, gradually became a loose confederation. The 
emperors were gradually forced to give conces- 
The Holy s ions to the territorial magnates, many of whom 
Empire ultimately became independent. Till 1806 the 
Emperor continued to be elected by the Diet of 
the German Empire, which represented some three hundred 
states and free cities. The dissolution of this was followed 
by a new confederation, and later by the federation of the 
German Empire. 

One more historical confederation must be noticed, viz., 
the Netherlands. Feudalism, though there it had a firm 
hold, rapidly decayed with the rise of the towns. 
J* 1 ® _ The natural industriousness of the people, 

land*' - coupled with a flat country which provided no 

baronial strongholds, enabled the people early 
to achieve liberty. This liberty was soon to be infringed by 
the passing of the Duchy of Burgundy, to which the provinces 
(roughly Holland and Belgium) owed allegiance, to Spain. 
The Reformation, which was supported particularly in 
Holland, led the Spanish Kings, Charles and Philip, to adopt 
severe repressive measures, the result of which was that all 
the hitherto independent trading republics lost their ancient 
charters and liberties and were made completely subservient 
to Spain. Both Catholic and Protestant provinces disliked 
Spanish interference, and in 1579, by the Union of Utrecht, 
five provinces united in eternal union to oppose the foreign 
power. The articles of union show that these provinces all 
but became a federal union. The provinces decided to 
defend one another by means of the " generality ” of the 
union. The expenses of common action were to be met by 
equal levies. Peace and war were to be decided unani- 
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mously by the provinces, as also was the levy of the federal 
taxes. On other matters the majority was to decide. The 
central organ was the States-General, which represented 
governments, not individuals. No state could make separate 
treaties with a foreign power without the consent of the 
others, and any alterations in the articles of union required 
unanimous consent from the members. The States-General, 
it must be noted, represented states, not the people, and 
the votes were by states. No executive corresponding to 
the States-General was appointed till the Spanish yoke was 
• definitely renounced. 

The Dutch confederation lasted only during the Spanish 
menace. The union never went beyond a union of states : 
no new nation was formed. The individuals of the states 
were never affected by the central government. The death 
-of the menace killed the spirit of unity for centuries, and, 
when it was revived, the idea of federalism was lost. 

The two most notable modern confederations are the 
United States of America for the few years 1781-1789, and 
the German confederation from 1815-1866. The 
American confederation existed for mutual 
ation* Cr " defence. Each state reserved its independence 
except so far as the common end of defence 
demanded its surrender. A congress of delegates was 
formed to make provision for defence, but no common 
executive or judiciary was instituted. The confederation 
passed ultimately into what is the chief example of a 
modern federal state. 

The German confederation consisted of various types of 
states, kingdoms, free cities, grand duchies and principal¬ 
ities. The aim of the union was the external and 
internal security of the states. There was a 
ation 6 eF " central Diet, presided over by Austria. This 
Diet consisted of representatives of the states, 
who voted according to the instructions received from their 
own governments. The Diet had supreme control in foreiga 
affairs, though the individual states could make treaties if 
these treaties did not endanger the union or any state of 
the union. War and peace alike were matters for the Diet, 
and machinery was created to settle inter-state disputes,. 
No federal executive was established ; each state acted as 
the executor of the resolutions of the union. 
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This confederation, after various vicissitudes, including* 
severance from Austria, became the federation of the 
German Empire. 

3. FEDERALISM 

No type of government organization occupies a larger 
place at the present time in the public mind than federalism. 
Not only is it regarded as the solution of many of the 
internal problems of states, but many political thinkers look 
upon it as the key to the organization of a world-state. With 
the United States of America as a model, many modern 
states have adopted the federal system and at the present 
moment even the most conservative of all constitutions, that 
of Britain, is in danger of losing its old flexibility to meet 
•the ever-increasing demand for a federal empire. 

One of the earliest definitions of federalism is in 
Montesquieu’s Spirit of the Laws x in which he says that 
federal government is “a convention by which several 
similar states agree to become members of a larger one.” 
It is, as Hamilton says (in the Federalist , IX, though 
Hamilton did not draw an accurate distinction between 
(federation and confederation), 11 an association of states 
that forms a new one.” Federalism tries to reconcile the 
•existence of hitherto independent states with the creation 
•of a new state, to which alone sovereignty belongs. As 
Dicey says,it is “a political contrivance intended to reconcile 
national unity with the maintenance of state rights.” It 
represents a compromise between large states and small 
states; it combines small states which up to the time of 
union have been independent units, into a larger state. 
"The small states preserve as much local autonomy as is 
•consistent with the object of union. They lose sovereignty, 
for the sovereignty passes to the new state, and become 
units of provincial government with definitely guaranteed 
powers. 

It is unfortunate that the language of ordinary life 
Should so have overcome the more exact language of Political 
Science that the word state is used for both the 
un i te( * federal state, and the units which com- 
wstate” pose it. In the United States of America there 
is, properly speaking-, only one state, but Main?*, 
Massachusetts, New York, Qhip, California, etc., are called 
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“ states.” Scientifically speaking, they are states only by- 
courtesy. It would be more correct to call them provinces* 
(as in Canada), as they do not possess the essential 
characteristic of a state, which is sovereignty. Again in 
Germany there is only one state, though Prussia, Bavaria,, 
etc., are called 11 states In Switzerland the word canton 
is used, a use uhich prevents confusion. It must also be 
remembered that by the words “ federal state ” is really 
meant federal government. “ Federal ” applies to govern¬ 
ment, not to state. A federal state is not a compound state 
with divided or dual sovereignty. The state is one and 
sovereign; the form of government is federal. Both ordinary 
and scientific language are inconsistent and it is necessary 
to keep these caveats in mind. 

Certain favourable conditions are necessary for the-’ 
success of a federal union. The first is geographical 
contiguity. It is hopeless to make a federal 
The Basis system real if the component parts are widely 
of Fedor- separated by land or sea. Federal government 
demands that each province should take part not 
graphical only in its own affairs but in the affairs of the 
Contiguity central government. Distance leads to careless¬ 
ness or callousness on the part of both central 
and local governments. National unity is difficult to attain 
where the people are too far apart. Thus, while federalism 
is possible in Australia, Canada, South Africa or India, it 
could never be real in the whole British Empire, where 
London would be the federal centre of countries so far apart, 
as Canada, South Africa, India and New Zealand. 

A second essential is community of language, culture,, 
religion, interests and historical associations. These, it will 
be remembered, are the usual elements of national- 
(6) Com- ity. The aim of federalism is to produce a 
xnunity of unified nation, and complete unity demands that 
Cultura**’ the boundaries of state and nationality coincide, 
and Federalism makes a new state, and the new state, 

lato#o«t» if it is to be successful, must have behind it the 
national force of the people. In Germany, 
Prussians, Bavarians, Saxons, etc., became Germans; in 
the United States the American nationality co-exists with, 
the local patriotism of the “ states M . Federalism implies 
two types of allegiance, a smaller and & greater, and the; 
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ment of 
Unity 


smaller must never come before the greater. Discordant 
states, states that do not “ pull with ” the central govern¬ 
ment, weaken it. Success in federal union depends on 
agreement: discordant elements must, therefore, be exclu¬ 
ded or won over. There should be opposition of will on the 
part of neither individuals nor governments to the union. 
Federal government is most likely to be successful where 
conditions are favourable to the development of a new 
nationality, or the resumption of an old one. 

The third essential of federalism, viz., a sentiment of 
unity, flows from the second. This basis implies a common 
purpose, a purpose which finds its fulfilment in 
IfLfi ?f ntl " common political union. The sentiment of unity 
is the index of a common national mind. The 
first attempts at the organization of such; 
national fellow-feeling may not always be successful, but 
the likelihood is that in the course of time the various local 
jealousies will be lost in a common loyalty. 

To prevent local jealousy, as far as possible, there should 
be equality among the component parts, both between them- 
selves and in relation to outside powers. A. 
(d) Equality i< s t a te " markedly larger or more powerful than 
the°Unito the others may be too proud and domineering for 
smaller ones. Because of its strength, it may be 
selfish or regardless of the interests of the others. This, 
for example, was true of Prussia in Germany. A strong 
state may endanger the union by its ability to resume its- 
own foreign relations. For an ideal federal union perfect 
equality of the states in size and power is desirable. Such 
exact equality is, of course, impossible. Only a rough 1 
equality is attainable. Proportionate representation on the 
federal organs does not eliminate the jealousy and envy 
which result from inequality. 

Fifih, federal government requires a basis of political 
competence and general education among the people. 

Because of its structure, it is the most difficult 
Ability ,Ca * systems of government, while the recogni- 

- 1 tion and appreciation of the double allegiance to 

province and state require a high level of general intelli¬ 
gence among the people. 

The federal process usually proceeds from the smaller to 
the greater, i.e., small “ states ,v combine to form a single 
23 
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large state. It is thus usually a process of centralization. 
Sometimes the federal form of government is used as an 
administrative instrument. A large state may 
J? der T. , sub-divide itself on federal principles to secure 
ization more efficient government. This is a process 
of devolution or decentralization. Mexico and 
Brazil are examples of this type, and at the present time 
there is much talk of federalizing the British Isles, if not the 
British Empire. It must also be noted that provinces or 
states should follow, as far as possible, historical boundaries. 
Germany did so, but the United States boundaries are 
matters largely of geographical and administrative con¬ 
venience. 

Given these conditions, federal government is likely to 
Fttpntinl be adopted successfully. 

Element* in In federal government there are three 

Federalism essential elements :— 

1. The supremacy of the constitution. 

2. The demarcation of powers between the central and 

provincial governments. 

3. The existence of a judicial power to decide disputes 

arising on the first and second heads. 

A little consideration will show why these three elements 
are essential. A federal form of government is a type of 
contract between certain parties, viz., the 

iitut?on° n “ states ” or provinces, and the new government. 
* £ mn The sm aller units agree to form one state, which 
must be sovereign. At the same time they wish to preserve 
as much local autonomy as they can. Obviously there must 
be an agreement defining the positions of the central or new 
government and that of the provincial governments. This 
agreement is the constitution. The constitution is not a 
moral treaty; it is the fundamental expression of the will 
of the parties forming a new state: it is the basis of the 
new state. To this new state all provinces and citizens, 
whatever their former position, have the same relation. 
The provinces now become units of provincial government 
with their position guaranteed by the fundamental consti¬ 
tution. The citizens all owe allegiance to the same state : 
they have a new citizenship. 

If the constitution is to be stable it should not be too 
easy of amendment. We have aleady seen the distinction 
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between flexible and rigid constitutions. A flexible con¬ 
stitution is one which can be amended by the normal law- 
making: process: a rigid constitution is pne in which 
amendment is possible in a way different from the ordinary 
•law-making process. The nature of a federal constitution 
is such that it must be rigid. Were the constitution 
amendable by the normal process of law-making the states 
whose rights are guaranteed by the constitution would feel 
insecure : and such insecurity would inevitably prevent the 
welding process so essential to a successful federal union. 
•If federalism were applied to the United Kingdom, the .old 
flexibility of the British constitution would have to be 
■surrendered. A new constitution with the rights of 
^England, Scotland and Wales definitely guaranteed would 
have to be made, and made in such a way that the ordinary 
legislature could not alter its guarantees. 

The second essential of federal Government, viz., the 
•demarcation of powers between the states and central 
Government, arises from the first. Theoretically 
z.Dmmmr- t jj e constitution need go no further than the 
Power. general delimitation of powers; actually all 
federal constitutions go into considerable detail 
in the matter of the division of powers. They not only 
indicate the scope of the various powers, but, as a rule, say 
how they are to be exercised. Once the general principles 
of division are laid down, there is no reason why the central 
and state governments should not work them out themselves 
According to their particular circumstances. In practice, 
however, federal constitutions give details for the guidance 


of the new governments. 

In the actual division of powers there is considerable 
'variation among existing federal governments. The funda- 


Tttke 
Division 
of Powers 


mental division is between central and local: 
affairs of common concern must be under the 
common, i.e., federal government; affairs of 
local concern should be under the “ state, " or 


provincial government. In the earliest modern federations 
defence as a rule was the immediate cause of union. Com¬ 


mon defence implies the federal management of the army 
and navy, of foreign relations, and of financial resources 
sufficient to pay common expenses. Foreign relations, war 
And peace, and the power to raise money for such purposes 
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must belong to the federal government. These functions 
are essential to the very existence of the federal govern¬ 
ment. All matters of common interest should also be under- 
common management, e.g., coinage, patents, copyrights and 
the postal service. A large number of functions relating to< 
commerce and trade require common regulation, e.g., trans¬ 
portation, including railways and tariffs. Common railway 
control is necessary, particularly for co-ordination of railway 
gauges. In Australia, for example, at present it is impos¬ 
sible to have a through railway service from Melbourne to 
Sydney, because the railway gauge differs in the two states, 
of Victoria and New South Wales. Tariffs, both internal 
and external, must come within the powers of the central 
government. Inter-state tariffs are a serious bar to federal 
unity. In the German confederation of 1815 not only was. 
each state a separate tariff area, but Prussia alone had over 
sixty separate tariff areas. Whatever the external tariff 
policy may be, free inter-state commerce is necessary. Such> 
free commerce implies federal control. 

In the national interest it is advisable that education,, 
marriage and divorce should be under central supervision. 
There is, however, considerable variation in practice in this 
respect. The modern tendency is to bring more functions 
under the supervision or general control of the central 
government. The actual management of these affairs is left 
to provincial governments. Matters of purely local interest 
should be left to provincial governments. 

In regard to the division of powers there are two general 
types of constitution: the United States or American type, 
and the Canadian. Before the union, in the 
Federal United States, each government had its own 

Unions three “ powers ”—legislative, executive and 

judicial. The creation of the federal constitution 
limited these powers in a two-fold way—first, by the federal 
constitution; second, by the new state constitutions. To- 
the central government were given the minimum powers 
necessary for the working of a federal government; the 
residue of functions was left to the states themselves. The 
functions of the central government were definitely limited 
by the constitution. Thus, in the United States, the central 
government performs certain stated functions, with such 
other functions as are implied in these ; everything else ist- 
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left to the states. In Canada the opposite policy was 
adopted. Certain subjects or classes of subjects are 
definitely given to the states. The federal government 
legislates in all matters not definitely assigned to the states. 
The legislative powers of the Canadian central government 
are thus much wider than those of the American legislature. 

In both Germany and Switzerland the central government 
has more powers than in the United States. Though the 
legislative power of the central government in Germany is 
wider, the executive is narrower, for the slates largely execute 
the federal law for themselves. This is true of both the 


pre-war and post-war German government. The more retent 
federation of Australia (1900), though its model was the 
United States, is turning towards the Canadian model. The 
modern tendency is to give greater powers to the central 
government. In most of these federal governments, use 
is made of the principle of concurrent jurisdiction, whereby, 
if the constitution does not definitely exclude certain things 
from the states, the states are free to act for themselves, 
provided the central government does not act. Of course 
the law of a state or province must not be in opposition to 
any law of the central legislature, as the less cannot 
supersede the greater, just as no law of the central govern¬ 
ment itself can supersede any article in the constitution. 

The third essential of a federal constitution is a body to 
•decide disputes. Where there are two powers, local and 
central, each with stated powers, cases of con- 
£ . flict may arise. This not only makes a judicial 
Judiciary body necessary but gives that body great power 
over both the legislature and executive. Thus, 
if either a state or central legislature passes a law which is 
not within its powers according to the constitution, that 
law becomes void because the courts will refuse to apply 
it in any given case. Such a law is ultra vires, or beyond 
•the constitutional powers of the law making body, and, 


therefore, is inapplicable. 

Federal governments show various types of judicial 
'Organization. The best provision is made in the United 
a States and the Canadian (and other British- 

an Actual colonial) constitutions, where there is a definite 
r*c sm federal judiciary which is constitutionally 
independent of the other branches of government. This 



358 


POLITICAL SCIENCE 


independence enables the courts fearlessly to enforce their* 
decisions. In Canada the Governor-General also has the 
power of disallowing a bill as ultra vires t but his decision 
does not affect the right of the Supreme Court to pronounce 
a law unconstitutional. 

On the continent, the courts have not the same poweiv 
In both Switzerland and Germany courts exist which might 
well exerch 2 the function of deciding constitutional limits, 
yet they have no right to question the legality of federal 
laws. In Switzerland, where there is a near approach to* 
direct popular government, the theory seems to be that the 
federal laws depend on the will of the people. Once passed,' 
the laws must be accepted as such, whether they are con¬ 
stitutionally legal or not. On the continent, too, the pre¬ 
valence of administrative law, whereby official acts are 
subject to a separate jurisdiction, rules constitutional 
disputes out of the sphere of the courts. They belong to 
the sphere of administrative law; the government itself 
decides on the constitutionality or non-constitutionality of 
any given law. Jn Germany the Imperial Court, or 
Reichsgericht, has pronounced laws passed by states as 
ultra vires , but it has never pronounced any Imperial law 
unconstitutional. The legislature itself decides whether or 
not a proposed law is within its own powers. 

Some turther points must be noted. In the first place,, 
there is no such thing as a model system of federalism. 

Experience has definitely proved that this or 


Other 
Points. 
There is 
no Ideal 
Federal 


that element in federal government is good or 
bad, but in no case can it be said that any given 
organization will be successful. The best type 
of federal government is that which is best 


System adapted to the people.- Although the general 


spirit of federalism is the same all the world over,, 
the details must vary according to the type of institutions on 
which it is super-imposed. German federalism, for example, 
could not be produced elsewhere, because German federal 
government was founded on German institutions, 1 When a 
federal system is established, local institutions should bo 
utilized or adopted wherever possible. To impose new idea* 
or invent a new political machinery where, the indigenous 
ideas or machinery can *be used is to court failure. As far 


as is consistent with the objects to be attained, federalism 
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should mould old institutions to new ideas without violently 
breaking with tradition and established custom. 

A secondary characteristic of federal unions is double 
representation. The bicameral principle finds here a natural 
method of division—one house for the people, 
relent- " one ^ or state governments. The American 
etion™ " principle of equality of citizens and equality of 
states has been widely followed in this respect. 
Each citizen is equally represented in the citizens’ house 
(the House of Representatives), and each state in the state- 
house, the Senate. In the German Empire, though the 
states were not equally represented, there was a rough 
proportionate equality. 

It is also to be noted that a fedeiation may exist in a 
subordinate government. The British colonial federations 
are theoretically subordinate to the Imperial 
Federalism Parliament, which can make or unmake iheir 
IB d ,#U te constitutions at will. Or, again, a federation 
Govern- m ay exist within a federation. Thus, if in the 
ment future there is a federal British Empire, the 
federal government will be supreme over the 
existing federal unions. 

The chief advantage of federalism is that union gives 
strength : it also gives dignity. To be a member of a great 
nation like the United States is more dignified 
Advantages than to continue a citizen of an independent 
Federalism Virginia or Texas. The loss of independence by 
small states is amply compensated by the fuller 
life and vigour which membership of a more powerful and 
richer state gives. Federalism gives this added dignity, 
but it preserves distinctive local features, and, in many 
cases, the existing nationality of the provinces. Economic¬ 
ally, too, there is a distinct gain. To preserve their dignity, 
small states must keep up various expensive organs of 
government, particularly their foreign offices. If such small 
states unite, one foreign representative is sufficient for all. 
Some of the smaller German states found their foreign 
relations so costly before the unification of Germany that 
they were represented in foreign courts by others. Not only 
is there a saving in expenses of management, but there is 
also the saving that arises from the abolition of ruinous tariff 
wars,and the organization of free inter-state communications* 
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There are many other savings, similar to the savings of 
large scale production. Useless duplication is often avoided, 
though there is the inevitable duplication and delay which 
a double system of government entails. Then, again, the 
demarcation of powers between central and state govern¬ 
ments makes for efficient government. The citizen can con¬ 
centrate on local affairs. The central government cannot 
interfere with the individual beyond its constitutional 
powers. The individual has more freedom in moulding his 
own destiny; his voice in his own state is more powerful 
than it could be in the state as a whole, for the population 
is less and he counts for more. In the everyday matters of 
life he is concerned mainly with his own state or province. 
At certain times he is called on to give his vote in national 
matters, but his more intimate relations are with his local 
or state government. 

Critics of federal government have pointed out many 
weaknesses. Particular forms of federalism have particular 
weaknesses. In the United States, for example, 
Pisadvan- most citizens would prefer to see’the regulation 
of marriage and divorce given to the central 
cuiar government. Weaknesses of this kind are 

Defects remediable by amendment of the constitution. 

In the United States amendment of the consti¬ 
tution is a very difficult and complicated process. Experience 
is the best guide in federal organization, and as yet the 
experience of the world in modern federalism is limited. 

There are, however, certain defects arising out of 
inherent the very nature of federalism. They are three 
Jpefects in number 

(a) Weakness arising from a double system of govern¬ 

ment. 

(b ) Weakness arising from the fear of secession. 

(r) Weakness arising from the fear of combinations of 
states. 


The expense of a double system, and the delay, irritation 
and trouble caused by two authorities come 


{a) Double 
System of 
Govern¬ 
ment 


under the first heading. Promptness in public 
business as a rule is more easily attained in a 
unitary government. In a well drawn-up con¬ 
stitution, however, the powers of the central and 


state governments are clearly defined. In matters of extreme 
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'urgency, such as war and peace, a federal government can 
act as promptly as a unitary government. A badly drafted 
or badly conceived federal constitution may lead to delay, 
but that is not the fault of the federal principle in itself. 
This weakness is often much exaggerated. The experience 
■of both Germany and the United States in the Great War 
shows that promptness in action was even more easily attain¬ 
able in a federal than in a unitary government. Not only 
so, but the other side of the question has to be reckoned— 
the saving effected by the absence of needless duplication 
of services. 

The second weakness, fear of secession, always exists in 
federalism, though against this must be set the strength 
achieved by union. Secession is much easier in 

Secession*** a ^ e( ^ era ^ state than in a unitary state. Each 
state has its own government ready made and a 
federal government would probably offer less resistance to 
secession than a unitary government. This, however, is 
more a theoretical than an actual weakness, for a recalcitrant 
state has to reckon with the other states. The southern 
states of America had to be forced by a war to remain in 
the union. But a state which wishes to secede shows that 
it is not comfortable in its surroundings. It should, there¬ 
fore, be allowed to go, otherwise it may be a centre for the 
spread of disease. Secession may thus prove useful in 
national unification, and a desire for separation may show 
that the constitutional girdle with which the state is girt 
does not fit. It may show the necessity of amendment in the 
constitution, and constitutional amendment arising from 
such a cause may be very beneficial to the union. No federal 
union can be successful if not founded on the common will. 
Theoretically a federal union is perpetual, but it would be 
a mistake for a union to keep by force m its membership a 
chafing and troublesome unit. 

The third weakness is really an aspect of the second. A 
■combination of states may force others to act as they wish. 

The combination in itself is based on the princi- 
(f) °* P^ e un i° n - Danger of revolt is a sign of mal- 

n at tan* adjustment of areas, peoples, or governments, 

and demands either a re-arrangement of states 
or an amendment of the constitution. 

Some writers hold that federalism is only a transient form 
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of government. It will be replaced, they say, by unitary- 
government, either by further unification or by 
oMSfeder- separation. Sidgwick, for example, says that 
aliam ” “ federalism is likely to be, in many cases, a 

transitional stage through which a society—or an 
aggregate of societies—passes on its way to completer union, 
since, as time goes on, and mutual intercourse grows, the- 
narrower patriotic sentiments that were originally a bar to 
full political union tend to diminish, while the inconvenience 
of a diversity of laws is more likely to be felt especially in a 
continuous territory.” History is no guide in this question. 
The Achaean League existed one hundred years and the 
United Netherlands ' over two hundred years ; but these 
instances are no index to the possibilities of modern 
federalism. Not only are the examples of federation multi¬ 
plying, but the existing federations are extremely vigorous 
governments. In several instances unitary governments have 
actually been replaced by federal governments for adminis¬ 
trative convenience. If Great Britain, with her intense 
national unity, her unitary government and her flexible con¬ 
stitution, adopts federalism, it seems that federalism is more 
than a step towards unitary government. It is a definite 
form of government, not a transitional phase of organization. 
Many thinking men already visualize the whole world knit 
together in peace and friendship by a federal bond. 

The subject of Imperial Federation is dealt with in the 
chapter on the Government of Dependencies. 



CHAPTER XVII 


LOCAL GOVERNMENT 

Most modern states are so laige that the central govern¬ 
ment cannot possibly perform all the functions which'nor- 
mally may be expected from government. Even a 
Consider* state Monaco, the area of which is only 

ations eight square miles, is divided into three areas, 
each of which has an organization to manage 
local affairs. In each state the work of the central govern¬ 
ment, with its legislature, executive and judiciary, is con¬ 
centrated in the town known as the capital. In this capital 
laws, are made and partly executed, but for their proper 
administration officials are usually spread up and down the 
country. In India, the Imperial legislative bodies meet in 
Delhi, and the Executive Council does its work mainly there 
and in Simla, but there are provincial governments at 
Calcutta, Bombay, Madras, and other capitals. In Bengal 
Calcutta is the centre where the Legislative Council meets, 
and where the secretariat and High Court do their work, but 
spread up and down the country are commissioners, judges, 
collectors, sub-divisional officers, policemen, excisemen, 
inspectors of schools, and others, whoperform in their several, 
localities their respective administrative duties. 

It is not to these, however, that the term local government’ 
applies. As Sidgwick says, the term “local government ” 
in a unitary state means organs which, though* 
completely subordinate to the central legislature. 
Govern** are independent of the central executive in 
meat appointment, and, to some extent, in their 
decisions, and, exercise a partially independent 
control over certain parts of public finance. Local officials 
of the central government do not form “ local government.”* 
The term is applied to those organs which exist at the will 
of the central government, and which, while they exist, have 







364 


POLITICAL SCIENCE 


'Certain definite poweis of making regulations, of controlling 
certain parts of public finance, and of executing their own 
laws, or the laws of the central legislature, over a given area* 
These organs are essentially subordinate bodies, but they 
have independence of action within certain stated limits. 
They represent a subdivision of the functions of government 
for the purpose of efficient administration. The sum total 
of government work is parcelled out to bodies, each of which 
has its own area of administration. 

It is impossible to give any exact definition of local 
government. It can be described, but not defined, for a 
■definition requires limits, and local government and central 
government very frequently cannot be marked off from each 
other. It is more easy to say what local government is not 
than what it is. It is not local officials of the central govern¬ 
ment. Nor, again, can a government like that of Bengal be 
said to be a “ local government *’ in the strict sense of the 
term. The units of a federal state, such as Prussia and 
New York State, are not units of local government. They are 
provinces in a federal union, with local governments of their 
own. In a sense they are local governments, for they are 
subordinate law-making bodies with powers over a definite 
area. But while organs of local government exist at the will 
of the central government, these federal provinces have a 
position definitely guaranteed by the constitution of the 
state, which cannot be altered at the will of the central 
government. This distinction, indeed, is a useful one, but 
not universally applicable, for in some American states, 
organs which usually would be designated organs of local 
government are definitely provided for in the constitution. 
And there is no reason whatever why a state, in drawing up 
a new constitution, should not give in detail the constitution 
of bodies which admittedly might be organs of local govern¬ 
ment. This distinction of constitutional position is therefore 
not a universal criterion. 

Neither the size of territory nor the number of popula¬ 
tion is of the slightest value in determining what local 
government is. The independent state of Monaco, with eight 
square miles of territory, is far smaller than the local area 
of Yorkshire in Bngland, and its population of about 23,000 
is as nothing compared with the hundreds of thousands which 
•come under the London County Council or Calcutta Munici- 
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Diatin* 
guishing 
Charac- 
teriatica 
of Local 
Govern* 
ment: 
Kinda of 
Punctiona 


pality. The only real point of differentiation between local 
and central is the kind of work done. 

A survey of the various activities of government shows- 
two broad classes of work. In the first class are activities 
of general interest. It is in the general interest 
that the central government should conduct 
foreign relations, and matters of war and peace^ 
These matters are of national importance, and all 
citizens benefit alike trom them. Similarly it is 
in the general interest that the central govern¬ 
ment should control matters of criminal law, 
contract, tariffs, marriage and divorce. If these 
matters were managed by local bodies, the 
nation’s law would be a medley. There is a 
second class of functions which benefit only a section of the 
community, and this section of the community may properly 
'be regarded as responsible for them. The lighting or water- 
supply of a town, and the upkeep of certain roads and 
bridges are definitely local matters. The citizens of Bombay, 
for example, are not concerned with how the city of Calcutta 
receives its light or water, nor are the citizens of Calcutta 
concerned with the building of a culvert over a Krishnagar 
drain. In such cases the benefit resulting from the works 
is assignable definitely to the people of the area concerned. 

Between these two types of functions, however, there is 
another, and very large class, which is partly of the first 
and partly of the second type. Take an example. Conceiv¬ 
ably the schools of Krishnagar might be placed under the 
municipality of Krishnagar; and so with Calcutta, Dacca, 
Rajshahi, etc. This would mean that Krishnagar, Calcutta, 
Dacca and Rajshahi could have any educational systems they 
pleased. This, however, might result in all sorts of edu¬ 
cational and social evils. One municipality might say that it 
could not afford education; another might say it could 
afford it, but only in a very inefficient way. Another might 
say that it was to have a thoroughly efficient system. It is 
a matter of general interest that the people be educated, and 
that they be educated on the same general plan. The central 
government, therefore, must assume control, though it may 
leave the municipalities or other local bodies to raise money, 
or spend grants given by the central government, according 
to tules and regulations approved by the central government. 
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An even more telling instance is that of sanitation. If 
there were no central control, then all the good done by an 
■ efficient local body might be undone by an inefficient neigh¬ 
bour. If, for example, bubonic plague were exterminated 
from Nadia by the efforts of the local District Board, and an 
inefficient District Board in Burdwan took no steps to exter* 
minate it, the good results secured by the Nadia Board 
would be largely neutralized by the carelessness of the 
Burdwan Board. Central control, therefore, is essential to 
produce uniformity though the actual executive work may 
be done by the local government bodies. In such matters 
the organ representing the smaller area should manage the 
practical details, while the determination of principles and 
general supervision should be left to the government of the 
larger area, i.e. f the central government. 

It will thus be seen that it is impossible to bring local 
government within the limits of a definition. Some include 
within it not only local bodies such as we have 
Local Self- mentioned, but local officials of the central 
ment government and of provincial governments m a 
federal state, or of governments such as that of 
Bengal. In India the term local self-government has gained 
wide currency, and this term might be well used in text books 
to designate what is usually meant by local government, 
leaving the term local government itself to cover all kinds 
of government which are not definitely central government. 

The reasons for the existence, and the benefits of local 
government are many. Firstly, local government is neces- 
_ sary for efficiency. In an area where the people 

for*Local are m °st interested in certain acts of government, 
Govern- it is in the interests of the people to have these 
ment. acts performed efficiently. For such efficient 
l. Effl- performance the people should be able to control 
ciency those responsible for the work by being able to 
censure or dismiss them. 


'Govern¬ 

ment. 

1. Effi¬ 
ciency 


Secondly, economy is secured by local government. If 
certain acts of government benefit only a definite area, 
2 r obviously the expense of these acts should be 

co no,ny borne by that locality. Sometimes it may be 
necessary for the central government to give grants, on 
certain conditions ; or the central government may grant 
.power to the local body to raise a loan for certain specific 
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3. As an 
Edu¬ 
cative 
Agency 


purposes; or it may have to set a limit to which the local 
foody can tax the residents in its area. Taxation, or rating, 
is the chief method of raising money in local areas. The 
people who pay rates are able to elect local boards or 
councils and thus largely control expenditure as well as 
management. 

Thirdly, local government is an important educative 
.agency in modern representative government. In normal 
modern states the citizen is called upon only 
occasionally to take a personal part in the direc¬ 
tion of national affairs, usually to record a vote 
at intervals of three to five years. This may 
lead either to apathy or discontent; font local 
government provides an actual representative system close 
at hand on the proper conduct of which the ordinary things 
■of everyday life depend. The citizen thus becomes acquaint¬ 
ed with public affairs. Local foodies provide an excellent 
school of training for the wider affairs of central government. 
A survey of any western ministry will show a considerable 
number of national leaders who first made their names as 
leaders in local government. 

Fourthly, local government takes the burden of work off 
the central government. Were there no local governmental 
4. Distri- bodies, the central government would have to do 
ibutionof the everything through its own officials. By a system 
Work of of local government the burden is distributed, 
•Govern- and in these days when government interference 
j n extending, the use of local bodies is all the 
more apparent. 

Fifthly, local governing bodies are useful as members 
of the “deliberative” organ of government. They give 


advice on proposed legislation, and for making 
known local conditions and difficulties they 
are invaluable. 

foe remembered that local bodies exist within 
definite limits laid down by the central govern¬ 
ment. They may have full powers in some 
matters, but in others they may only have to 
carry out the orders of the central government. 
Local self-government must be circumscribed, for, 
in the first place, the narrower the area of government, the 
.greater is the chance of one powerful interest swamping all 


6. As Deli¬ 
berative 
Organ* 

It must 

Demar¬ 
cation of 
Power* and 
Ana* 
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others. In such cases the central government must step* 
in, either as a vetoing power, or as regulating the local 
voting system so that all interests may be fairly represented. 
In the second place, many functions must be centrally con¬ 
trolled, though local bodies may have large executive 
powers. Education and sanitation are cases in point. 

It is a matter of the greatest difficulty for both political 
scientists and practical administrators to demarcate where 
central control should end and local control 
The Diffi- should start. The same difficulty exists in the 
culty of apportionment of functions between smaller and 
cation'' larger units of local government. In some cases- 
it is advisable to have central control with its 
uniformity ; in other cases local control is both fair and 
economical. Were all local bodies of the same moral 
standard, the apportionment of functions would be easier ; 
but the central government is continually faced with the 
difficulty that local bodies are not equally efficient. Where,, 
say, eight out of ten local bodies may be perfectly efficient, 
the remaining two may be so inefficient as to destroy the 
good work of the other eight. 

One or two examples of such difficulties may be given* 
In a municipality, the management of street lighting and 
. paving is a matter for the inhabitants of the 

amp e» t own . Visitors and others benefit by good roads- 
and a good lighting system, yet the actual townspeople are 
the chief beneficiaries. Though this is true generally, there 
are cases where inhabitants of areas outside the town benefit 
more than the townspeople themselves. Between the great 
commercial centres of Liverpool and Manchester there are 
smaller towns, the streets of which are largely highways for 
the traffic of the greater. The traffic passes through the 
towns without conferring any specific benefit upon them, yet 
the townspeople have to pay for the upkeep of the streets. 
Or suppose that there are five main roads leading into a . 
town, and these five roads pass through rural areas, each, 
with a different body for local government. The inhabitants 
of these areas benefit far less from the roads than the town, 
itself or the inhabitants of remoter areas. The cost of the 
upkeep of such roads, therefore, must be apportioned by an 
authority wider than that of the district immediately 
surrounding the town. The most difficult case of all is poor-v 
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relief. At first sight it may seem that each local area 
should be responsible for its own poor-relief. Poor-relief, 
however, means local taxation, and it would be in the 
interest of any area to make the taxation as small as possible 
in order to make the poor emigrate to other areas. The 
more public-spirited areas would suffer, and, therefore, 
some common control is necessary to give uniformity 
and prevent such unfairness. Central control should be as 
slight as possible ; to place a large part of the burden on 
the local areas not only stimulates them to take means to 
avoid pauperism but has the additional advantage of 
enlisting the co-operation of private charity. 

Experience shows that the greater the responsibility of a 
local body, the more likely it is that a better class of men 
will come forward to serve the community. 
Respons- Where a local body merely interprets and 
... executes the will of the central government, it is 
Service * C difficult to secure public spirited men of the 
proper type. To give too much power to a body 
of less able men might cause the educative value of the 
experiment to be lost in bad results. 

Experience is the only sure guide in matters of local 
government, both in the apportionment of functions and in 
the delimitation of areas. As a rule central 

■uTST/de CC is necessary at the outset, for the central 

*s 4ii e government has more ability and more experience 

at its command than any local body. As Sidgwick points 
out, “The central government has the superior enlightenment 
derived from greater general knowledge, wider experience 
and more highly trained intellects.** Gradually decentraliza¬ 
tion is possible to the limit where central and local require¬ 
ments meet. For the decision of such a limit experience 
and the prevailing ideas of the day on governmental 
interference decide. No rule of thumb exists. 

The above general considerations help us to answer the 
question, “ How far can legislation be decen- 
LegisJative tra.lize<3 or localized ? ’* When we speak of local 
traUzation government we usually have administrative work 
inmind,but local bodieshave also varying powers 
of legislation. All such is subordinate legislation, for all 
local bodies are subordinate to the central government* 
Their laws are really only bye-laws. In this respect they are 
24 
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comparable exactly to provincial governments in a federal 
system. They have their constitutions which define their 
powers. They can make laws within limits, and anything 
done beyond these limits is ultra vires , or beyond their 
powers, and therefore void. The point of difference is that, 
whereas the provincial governments of a federal state are 
guaranteed by a fundamental constitution unalterable by the 
ordinary process of legislation, local bodies exist at the will 
of the central legislature. 

The extent of powers granted depends on several factors 
Type* of —the nature of the subjects, the political ideas 
Local Con- prevalent in the country, and historical condi- 
* r °l tions. Generally speaking, there are three 

methods of control:— 

1. Legislative centralization with administrative decen¬ 
tralization, in which, for the sake of uniformity, the central 
government passes laws, leaving the local bodies to 
administer them. In such a case the local bodies have 
certain powers of making bye-laws, which are really 
administrative rules. This system prevails generally in 
England and the United States, but, in certain types of 
activities, it may co-exist with complete centralization, both 
legislative and administrative. 

2. Legislative decentralization and administrative cen¬ 
tralization, in which large powers of legislation are given to 
local bodies, but the central government administers these 
laws through its own officials. This system prevails in 
France and Germany. 

3. Part centralization and part decentralization in both 
the legislative and the administrative branches of govern¬ 
ment. This is a compromise between the first two types. 
The Prussian system is an example, and there is a marked 
tendency in England and the United States to follow in this 
direction. 

It must be observed, however, that the central govern¬ 
ment is always in the background even although the powers 
it exferts are merely nominal, as in the case of provisional 
orders in the British legislature. A body like the London 
County Council requires only nominal control, but in cases 
where local interests conflict, the central government is the 
only court of appeal. The central government preserves the 
legal power to forbid any proposed legislation of the London 
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County Council, save where final powers are legally granted 
to that body. Such ultimate control of local bodies is 
necessary for two important reasons: first, the lack of 
statesmanship in local bodies. Naturally a Parliament has 
more brains than a Parish Council, or, to give a local 
instance, a Legislative Council has greater ability than a 
local board. Second, small areas tend to become the 
centres of factions or interests, and the central government 
must act as a moderating power. It must either provide 
means to secure the representation of minorities on local 
councils, or hear the protests of minorities against- the 
-decision of majorities. 

Areas of local government vary from country to country. 
In England there are parishes, districts, counties ; in France, 
. communes, cantons, arrondissements, depart- 

Areas ments ; in the United States, townships and 
counties; in India, districts, subdivisions, and 
unions. There is no rule for the demarcation of the bound¬ 
aries of units of local governments. Several factors may be 
-enumerated. (1) Historical conditions. Each locality 
ahould be as homogeneous as possible, therefore local 
traditions should be respected wherever possible. Organic 
unity is easier where historic unity exists. Jn Britain the 
limits of counties and parishes were really determined long 
before the modern system of local government was intro¬ 
duced. Natural areas were accepted, or only slightly 
modified, for the purposes of local government. (2) Geo¬ 
graphical conditions. Often areas are marked off definitely 
by rivers or mountains. (3) Density of population. This 
■applies particularly in the case in cities. Two opposite 
ideas must be reconciled in this respect. The smaller an 
area, the more is each citizen interested in it, and, therefore, 
the more active a member of the community he is. Small 
areas are thus the best schools of citizenship. But these 
have not the same command of able men as large areas, and 
they are more liable to be controlled by local interests or 
factions. (4) Functions. Functions may be arranged in an 
ascending scale of importance. The least important duties 
are given to the local bodies of the smallest areas; i.e., the 
bodies with the more circumscribed powers; the more 
important are given to the bodies of larger areas. The 
extent to which the functions are controlled by the central 
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government depends largely on the type of body to which 
local control is given. Where such bodies are capable of 
bearing large powers and responsibilities, the central govern* 
ment usually is ready to give them large powers. It may 
also be noted that the local bodies of a larger area frequently 
have considerable powers of control over local bodies of 
smaller areas, or sub-areas, within its own jurisdiction. (5) 
Deliberate creation by the central government. This is easily 
adopted in a new country; but, as in France, it may be 
adopted as a solution to historical difficulties. 

These bases by no means coincide. Though the parish is 
the unit in English local government because of its history r 
the density of the population varies from less than tea 
inhabitants to nearly 350,000. In France the commune, an 
historical unit, co-exists with the canton, which is the result 
of deliberate creation. 

The more detailed analysis of local governments in the 
later chapters shows the working of these various principles* 
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THE GOVERNMENT OF DEPENDENCIES . 

1. DEPENDENCIES AND COLONIES 

A dependency is a country with a subordinate govern¬ 
ment, or, in John Stuart Mill’s more lengthy definition, 
dependencies are “ outlying territories of some 
Meaning of s j ze an( j population, which are subject more or 
epen ency j ess tQ acts Q | sovere jg n power on the part of the 

paramount country, without being equally represented (if 
represented at all) in its legislature.” Independent states 
are sovereign ; they own allegiance to no other state. In a 
dependency, there is no such sovereignty. The government 
in a dependency owes its existence to some superior govern¬ 
ment. The degree of subordination varies greatly ; but in 
every case there is subordination of some kind. In some 
cases it is more or less nominal, in other cases it is real. 
Dependencies are of two classes—dependencies which a 
country rules, and dependencies which it settles. The first 
class comprises those lands which either are unsuitable for 
settlement because of climate or are already thickly peopled. 
The second class includes the so-called “new” countries, 
which have plenty of room for immigrants and plenty of 
scope for development, as well as an auspicious climate and 
fertile soil. 

The second type is the colony. The Latin word 
■colonia originally meant a settlement for soldiers in some 
outlying province. Now-a-days the word colony 
Meaning of often used loosely to include all dependencies. 
Colony India is sometimes called a colony. This use of 
the word is quite wrong. Colony is a species of the genus 
dependency. All colonies are dependencies, but only some 
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dependencies are colonies. A colony, properly speaking, is 
an area in which the ruling section of the inhabitants 
originally migrated from a parent country, which continues 
to control them in some definite way. The original Roman 
idea of settlement is essential to the word in its strict sense. 
The actual settlement may have taken place many years ago, 
or it may have been a process lasting over centuries ; usually 
there is a tendency towards continued settlement from the 
same parent country. The parent country is known to the- 
colonists of any one area not only as their supreme head, 
but as the centre to which their fellow colonists in other 
areas look. The terms “ Mother Country ” or “ Old 
Country ” are frequently given to the parent state, indicat¬ 
ing a certain filial bond existing between the two. 

Other terms are gradually coming into use. The varieties 
of political dependence on the parent country are so 
numerous that the name colony is sometimes 
Other De- resented as indicating too much subservience, 
siffna ions Thus the term self-governingdominion,or simply, 
dominion, has officially replaced colony as applying to 
Canada, Newfoundland, South Africa, Australia and New 
Zealand. All these have now responsible government. Other 
colonies (e.g., Ceylon) used to be called Crown Colonies, but 
the name 11 Crown Colony ” is now officially applied only to 
those colonies in which the crown retains control of the 
legislation. The word colony itself, in the official language 
of the English Colonial Office, is used as the abbreviation 
of the official longer designation, <( Colony not possessing' 
responsible government.” But it must be kept in mind 
that, although Britain is the chief, she is not the only 
colonizer of the world, and the British classification is only 
an official classification of convenience. 

Dependencies arise from a variety of causes. The earliest 


'Methods of 
Acquiring 
Depend¬ 
encies 

1. Conquest 
aind Partial 
Settlement 


method of the acquisition of dependencies was 
conquest, accompanied by partial settlement. 
Roman colonies were of this type. When they 
were first conquered by Rome, dependent govern¬ 
ments were established r but only sometimes was- 
there permanent settlement. In this way Spain,, 
by conquering Mexico and Peru, embarked on. 
her colonial career in America. 


Sometimes dependencies are acquired as a secondary' 
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result of conquest. A country defeated in war in one part 
2 cm m wor ^ may cede an outlying dependency as 

*s»i® t jj e pr | ce Q f p eaC e. Canada was ceded by France 
to Britain in 1763, and as a result of the Spanish-American 
War in 1899 the Philippine Islands were ceded by Spain to 
the United States. Several of the smaller dependencies of 
Britain are due to the process of barter in peace treaties*. 
Conquest and cession often go together. Mauritius, con* 
quered in 1810, was ceded to Britain by the Treaty of Paris 
in 1814. Hongkong was ceded by China in 1841 ,* Newfound¬ 
land by France in 1713. 

Dependencies are sometimes bought, or leased. The 
United States bought Alaska. Wei-hai-wei was ceded by 
China to Great Britain. The reasons 'for 
3 * acquisition in such a way are various. Sometimes 

or asms t jj e reason j s to complete national development 
by making territories compact. Such was the cause of the 
purchase by the United States of Louisiana, now a federal 
province. Sometimes defence is the motive. Gibraltar* 
Malta, Egypt, Aden, Wei-hai-wei, acquired in different ways, 
exist for defence, or defence and commerce. Commercial 
and naval reasons demand coaling stations. Frequently the 
method of government is also decided because of these con¬ 
siderations. The island of Ascension in the Atlantic Ocean, 
for example, till 1923 was technically regarded as a 


man-of-war, and as such was directly under the Admiralty. 

Colonies, in the proper sense, arise primarily from settle¬ 
ment. This settlement or occupation may take place in 
various ways. Sometimes it arises from discovery 
4. Settle- of a land hitherto unknown to the civilized 


ment. 

Colonies 

Proper. 


countries of the world. The discoverer in this 
case claims the land for his own state, on the 
grounds of priority of settlement. In this way 


Ceusea of Portuguese, Dutch and English colonies were 
f otm ded the fifteenth to the seventeenth 
covery* centuries. Priority of claim is still recognized 
as in the new lands discovered in the Arctic 


4 


and Antarctic regions, though, of course, these are 
unfit for settlement. Priority of claim may settle the 
fact of the country to which the newly discovered 
land is said to “ belong,’* but it does not constitute 
,a colony. Colonization, as we have seen, implies 
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settlement. India was “ discovered/' but it did not become 
a colony. To be a colony, the land discovered must be in an 
inferior state of civilization, and must not be permanently 
occupied. If the land is settled, and a fair measure of 
civilization exists, theremay be conquestbut not colonization. 
Colonization implies settlement on land where the existing 
population is in a rude state, where the land is unsettled 
and uncultivated, where, in short, there is an opportunity 
for the population of a more organized people to develop the 
resources of a country inhabited by a less organized people. 
Thus the British colonized America, Australia and New 
Zealand. In these countries, as a result of colonization, 
practically new peoples have grown up,—in Canada the 
Canadians, in Australia the Australians, etc. In the United 
States, the War of Independence terminated the colonial 
relationship with Britain, but even to-day large numbers of 
British subjects emigrate to the United States to profit by 
the larger chances in life which such a relatively undeveloped 
country gives. 

Besides adventurers and discoverers, missionary enterprise 
has been a valuable factor in discovering and 
«r ^Entcr- 1 ” opening up new countries. Missionary enterprise 
pHse Cr " first the Portuguese to become discoverers 
and colonizers. 

The chief impetus to colonization is economic, and fore- 
. most among the reasons of colonization must be placed the 
economic. This implies that the home country 
itTSon* 1 * s te^hly developed, that competition is keen, 
omic ° n " an d that conditions of life are becoming more 
CaiMes difficult. Political reasons co-operate frequently 
with economic. The first exodus from England 
to America was due to religio-political causes. Before the 
Great War many from the oppressed nationalities of Europe 
went to America. These economic or politico-economic forces 
arising from great density of population and ever-growing 
competition, incite people to emigrate to lands where the 
chances are greater and the conditions of life more hopeful. 
Lite in these new circumstances often leads to the greatest 
hardship in the opening stages, and only the hardy, both 
in body and character, succeed. Where capital is available 
for the start, conditions are easier, but the most essential 
capital for the settler or colonist is vigour of mind and body. 
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An economic reason of another kind is the discovery of 
precious metals. The various “ rushes "—Klondyke (in 
.North-West America), the Australian gold fields, the South 
African diamond fields—all these led to settlement, though 
many who took part in the 11 rushes M made money quickly 
-and returned to their own land. 

Then, again, there is the impetus that arises from the 
desire of traders to open new areas of activity. Competition 
At home may be so keen as to make returns on capital small. 
Goods are therefore “ pushed ” in new areas, and the expan¬ 
sion of capital in this way leads to the influx of people to 
use the capital or develop it. 

For successful colonization the mother country must give 
protection to colonists. The rude tribes of the new country 
may be troublesome, or the envious eyes of other nations 
may endanger the new gains. Military and naval vigilance 
is necessary for security to the colonists personally and to 
their trade. Successful colonization needs also adaptability, 
both physical and mental. Physical adaptability is required 
for new climate and conditions, and mental adaptability for 
the types and manners of people to be met in new countries. 
This has been the secret largely of British success. The 
adaptability has meant not only the import of capital and 
labour to new countries, but the establishing among natives 
of a new type of civilization, local customs and usages always 
being respected. 

2. SURVEY OF COLONIAL POLICY 

m 

The first historical attempts at colonization were by the 
Phoenicians. They were a hardy maritime people who 
founded many commercial stations on the shores 
Phoenician Q f th e Mediterranean sea. These stations, how- 
o omea everj were more than mere trading ports. In 
some places, notably Carthage, the Phoenicians formed per¬ 
manent agricultural settlements, but of more importance was 
the spread of eastern civilization under the Phoenician 
auspices among the rude peoples of the West. The 
Phoenicians achieved their expansion in a peaceable way. 

Greek colonization started about 1000 b.c., when a large 
number of the inhabitants of the Peloponesus left Greece 
after the Dorian invasion. Later invasions and internal 
strife led to further emigration. The Greek colonies. 
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however, were quite different from our modern colonies,, 
insomuch as the colonies, or cities, did not acknowledge any 
Gr ek superior government. These so-called colonial* 
cities of Greece were almost literal copies of 
Athens and Sparta. They had the same type of government,, 
the same religion and customs, the same attitude towards 
outsiders, or “barbarians". Though owning no political 
allegiance to another state, these colonies by religion, 
language, customs and traditions were united to Greece.. 
But in no case, even though Athens received tribute from 
some of her colonies for naval aid, did these colonies become 
subordinate to the parent city. Leagues were made with 
other colonies or the mother citv for mutual defence, but 
thesfe did not involve any sacrifice of sovereignty. 

The Romans were conquerors, and conquest often led to- 
colonization. The Roman imperial theory of government 

Roman was to g * ve conc l uere d provinces as much 

mm&m home rule as was consistent with the supremacy 

of Rome. Roman officials were spread all over the world, 
and in many cases settled in the land where they adminis* 
tered laws. Wherever Romans went they took with them 
their civilization, and their chief contribution to the world 
was not the settlement of individuals in any definite areas, 
but the spread of western civilization. The word “ colony " 
(Latin, colonia) had a peculiar meaning among them. It 
meant a settlement of soldiers on a definite area similar to 
the proposed settlement of soldiers, after the Great War, in 
Canada and Australia. After long and meritorious services,, 
these soldiers were rewarded by the Roman government 
with grants of land Vtrhere they and their families settled. 
The modern state of Roumania is descended from a 
“ colony " of this kind. 

In the middle ages there was no real colonization, though 
with the numberless wars waged there was much acquisition 
of dependencies. Modern colonization really 
Modern p«- b e gi ns w jth the discovery of the sea-routes to the 
SeiURoutos East Indies and America. In this the Spanish 
and Portuguese were the leaders. The discovery 
of these routes was due partly to adventurous seamen, 
partly to the desire to propagate Christianity, and 
partly to commercial ambition. The Portuguese gradually 
worked their way to the Cape of Good Hope, India, the Bast 
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Indies, China and Japan, and started trading centres at 
various parts. They also founded plantations in Brazil. 
The Spaniards, afler the discovery of America, directed 
their attention to the West Indies, Mexico and Central 
America. In 1493 the Pope, Alexander VI., divided the 
pagan world between Spain and Portugal. Spain was given 
the New World, Portugal the Old. Later, by treaty, the- 
Portuguese obtained Brazil and Labrador in the New World. 
The Spaniards vigorously followed up the papal grant by 
armed force, so that at the end of the sixteenth century, the 
New World, from South America to Mexico, was in Spanish 
hands. 

Great as was the extent of the Spanish colonies in the 
seventeenth and eighteenth centuries her policy towards 
them resulted in complete alienation, and when 
&£& s P ain was occupied with the Napoleonic wars, 
Policy* the colonies seized the opportunity to declare 
their independence. Spanish colonial policy may' 
be summed up in one word—centralization. The colonies 
were ruled from Madrid. The colonial laws were made there 
and the officials appointed there. Trade, commerce, religion 
and laws regarding the treatment of natives all were centred 
in the home government. The trade in especial was regulated 
in the interest of Spaniards. The colonies were allowed to 
trade with Spain only. This policy had an evil effect on 
both Spain and the colonies. It alienated the sympathies, 
of the former, and, by bringing great wealth into Spain, led 
to luxury, profligacy and corruption among the higher 
classes. The liberal principles adopted by Britain after the 
American War of Independence were recognized in the 
eighteenth century by ’Spain, but by that date the energies 
of the country had been totally sapped. The existence of 
huge vested interests in the old system prevented the new 
system from appealing to them. The more virile peoples of 
France and Britain outstripped Spain not only in their means, 
of communication but also in their adaptability, and when* 


Spain was fighting against France and Britain in the 
Napoleonic wars, the colonies slipped from her grasp. 

During the period of Spain's prosperity three other 
European countries entered the arena of colonial enterprise, 
Holland, France and England. These were maritime 
peoples, whose more adventurous spirits discovered new sea. 
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routes and countries. During Elizabethan times England 
was prolific in daring seamen, who received encouragement 
from.government, not only for the discovery of 
|! r ® n f h » new lands but for harassing the French and 

English Spaniards. The main period of Dutch and English 

colonization belongs to the succeeding century— 
the seventeenth. In Holland, the Dutch East India Company, 
which received its charter in 1602, had the monopoly of trade 
in the East Indies. Their impetus to colonization was trade, 
but this Company, after an existence of nearly two centuries, 
during which it made vast fortunes for its members, declined 
because of corruption and trouble with the natives. The 
Company was dissolved in 1789, and the Dutch dependencies 
were taken over by the Crown. At the piesent time 
Holland, though one of the small European states, has 
dependencies with a population seven times greater than 
that of the motherland. The proportion of Dutchmen in 
these dependencies is very small. 

The scene of the first colonial efforts of both France and 
England was North America. In 1603, the French settled on 
the St. Lawrence. The British soon followed. 
In 1606 the Virginia Company was given a 
charter for trading in the south of the present 
United States, and in 1620 the Pilgrim Fathers 
landed in New England. From that time settlers 
from both France and England went over to 
America in ever-increasing numbers. At first the home 
government paid little attention to the colonists. Charters 
were given to trading companies for their internal manage¬ 
ment, but beyond that the government of England did not 
concern itself with colonial affairs. France in the meantime 
took up the subject of colonization systematically and made 
plans for a vast New France. The French thought that the 
small English settlements on the seaboard could be circum¬ 
vented by settlements on the two big rivers, the St. Lawrence 
and the Mississippi. In marked contrast to the English 
government, the French government helped colonists with 
capital and ships. The English colonists themselves, how¬ 
ever, made up in perseverance and strength of character 
what they lacked in official support, and before half a 
century had elapsed they forced themselves on the notice of 
England in more ways than one. 


France 

and 

England 
in North 
America 
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The growing wealth of the colonists led the government 
to adopt a policy very similar to that of Spain. Both France 
and England saw an opportunity of enriching exchequers 
that repeated wars had impoverished. During the reign of 
Charles II. the well-known Navigation Acts were passed, all: 
of which were aimed at utilizing colonial commerce for 
English purposes. Foreign ships were forbidden to trade 
with English colonies ; foreign produce was to be sent only 
to England or English possessions; aliens were not permitted’ 
to trade in English colonies. Only English-builL ships were 
to trade with the colonies, and foreign goods could not 
proceed to the colonies without first being landed in England. 
Goods going from colony to colony were to have the same 
customs duty as if landed in England. These Acts, of the 
period 1610 to 1672, were obviously burdensome to the 
colonies. The colonists, however, by securing concessions 
on certain goods and by evading the laws, continued to 
prosper. Burdensome as the acts were, they certainly 
helped to develop the merchant navy of England and the 
colonies. Other stringent regulations followed, all of which 
aimed at making the colonies completely dependent on the 
home country. Similar rigorous restrictions were made on 
manufactures. The growth of manufactures, it was con¬ 
sidered, would gradually make the colonies independent. 

Selfish legislation of this kind gradually led to the 
alienation of the colonies from the mother country. The 
climax was reached in the American War of In¬ 
dependence. England, whose treasury had been 
impoverished by many wars, desired the colonies 
to contribute regularly for purposes of defence. 
The colonists held that there could be no taxation* 
without representation. The colonists, indeed, 
did contribute, though irregularly, in men and money to- 
various expeditions, but their man-power was more 
necessary for guarding their own possessions from the in¬ 
roads of the Indians. Neither party would accept com¬ 
promise : compromise was not seriously suggested. War 
resulted, in which the colonists defeated the mother country, 
which even in war did not realize the greatness of the 
issues. The struggle ended by the colonies declaring their 
independence. 

This war, the red-letter event of British colonial policy,. 
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War 


led to more stringent regulation of other colonies. The 
ministers of the day thought that not their short¬ 
sightedness but their laxity had caused the 
disaster. Certain colonies which already had 
partial self-government (Nova Scotia, Jamaica, the Barbados 
and Bermuda) continued as before. Canada, though it had 
some powers of election in each of two provinces, was placed 
under an executive council, with a governor nominated by 
the home executive. New acquisitions, such as Trinidad, 
were placed directly under the home government. Cape 
Colony, which came under British control in 1815, remained 
for twenty years under military control, and Australia, as a 
penal settlement, was directly controlled by the Crown. It 
must be remembered of course, that, at the period of which 
we speak, the number of colonists outside the eastern parts 
of North America was very small. 

The growth of numbers tn the colonies led to the spread 
of the idea of independence or responsible government. The 
doctrines of the economists were leading to new 
ideas of trade, in which freedom was held to be 
more profitable than restriction. These ideas 
were brought to the notice of government in a 
practical way by Lord Durham in his historic 
report, in 1839. Lord Durham was sent to report 
on the position of affairs in Canada, after a serious insurrec¬ 
tion, and he strongly advocated responsible government as 
the only way to save both colonies and mother country from 
another American Revolution. 

Lord Durham’s Report of 1839 marked the beginning of 
a new era in the colonial policy of Great Britain. It led to 
the grant of self-government in the widest sense 
to *k e larger colonies, and it sowed the seeds of 
Report federation. It accorded with the more liberal 
ideas in both economic and political matters then 
coming into currency, and before many years were over, 
responsible government was introduced in Canada (in 1840), 
New Zealand (1852), Cape Colony (1853), and, from 1854 to 
1859, in the various states which now constitute the Common¬ 
wealth of Australia. The main principles were the same in 
each'—an act of the British Parliament which formed the 
constitution of the area concerned, a government on the 
model of the English parliamentary form of government, and 
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practically complete freedom in internal matters. The two 
•chief difficulties then, as now, were tariff and defence. The 
prevalent free trade ideas current in the later nineteenth 
century were considered strong enough to guarantee a free- 
trade Empire. The problem of defence was left largely to 
solve itself. The main political idea current was that each 
colony was destined to be an independent state. How far 
the modem attitude differs will be seen in the section on 
Imperial Federation. 


Basic of 
'Classifi¬ 
cation 


3. CLASSIFICATION AND GOVERNMENT OF THE BRITISH 

DOMINIONS 

The’ British Dominions may be classified according to the 
type of government prevailing in each or according to the 
authority in the British Government which 
regulates them. Many of the British possessions 
cannot be classified with any certainty on the 
basis of their form of government. Particularly 
in the larger dominions, the form of government tends to 
change from time to time as the people of the territory are 
educated and are able to take part in governing their own 
-country. The most complete dominions from that point of 
view of government are the Self-governing Dominions, such 
as Australia and Canada. The other dependencies are 
moving towards self-government so that their classifications 
at any particular period in history may not be suitable a 
generation hence. At the other extreme are a number of 
possessions of the British Crown which are occupied for 
military or naval purposes. These possessions must continue 
to be governed according to the purposes which they serve. 
The question of full self-government in them is subservient 
to their utility as military or naval stations. 

Adopting the two-fold basis of the form of government 
and the authority which regulates the govern- 
ment in the British executive, the dependencies 
c * llon may be classified thus : 

(I.) The self-governing Dominions or, simply, the 
Dominions. These are: (a) the Dominion of 
L S*lf- Canada, (b) the Commonwealth of Australia, (c) 
Dominions New Zealand, (d) Newfoundland, (e) the Union 
of South Africa, and (/) Southern Rhodesia. 

(II.) Colonies which do not possess responsible govern- 
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ment, or, simply, in the official language of the Colonial- 
.. r . . Office, Colonies. According to a definition given, 
o onies . Q ^ jj ouse Q f Commons in May, 1920, these 

Colonies include all dependencies which do not possess 
responsible government whether or not they possess an 
elective legislature. This class does not include Protec¬ 
torates or Protected States. 

(III.) Ciown Colonies form a sub-division of Colonies. 
HI. Crown The distinguishing feature of Crown Colonies is* 
Colonies that the Crown retains control of legislation. 

(IV.) Protectorates and Protected States. Many of these 
were originally under the Foreign office and later 
IV. Protec- were transferred to the Colonial office, e.g., the 
Bast African Protectorate, Zanzibar, and Somali¬ 
land. The Protectorate of Uganda was taken over from the 
British Bast African Company. 

The three classes—Colonies, Crown Colonies, and Protec¬ 
torates or Protected States—may be classified also according 
to the development of their legislative bodies 
Clacsifi- t * lus : — ( a ) Territories which possess an elected; 

cation by House of Assembly or representative assembly" 
Develop- and a nominated Legislative Council or upper 
ment of house, as in the Bahamas, Barbados and 
Legislature Bermuda. (6) Territories which possess a partly 
elected Legislative Council in which sometimes 
there is an official and sometimes a non-official majority. 
This class includes Ceylon, in which there is a big non¬ 
official majority, British Guiana, Cyprus, Fiji, Jamaica, the 
Leeward Islands, Nigeria, Sierra Leone, Grenada, St» 
Lucia, Trinidad ancf Tobago, Kenya Colony (previously 
the East African Protectorate), and Mauritius, (c) Terri¬ 
tories, both colonies and protectorates, which possess a* 
legislative council which is entirely or almost entirely nomi¬ 
nated by the Crown, as in British Honduras, the Falkland. 
Islands, Gambia, the Gold Coast, Uganda, Hongkong, the 
Nyasaland Protectorate, St. Vincent, the Seychelles, and 
the Straits Settlements. ( d) Territories, both colonies and 
protectorates, which have no legislative council. This 


includes Ashanti, Basutoland, the Bechuanaland Protectorate,. 
Gibraltar, the Northern Provinces of Nigeria, the Northern 
Territories of the Gold Coast, Somaliland, Swaziland, St. 
Helena, Wei-hai-wei, and various islands in the Wes tern Pacific.. 
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directly 
Controlled 
by the 
Colonial 
Secretary 


(V.) Territories controlled indirectly by the Secretary of 
V. Terri- State for the Colonies. Some of these are 
toriea In- practically independent; others ar£ administered 
by chartered companies. This class includes 
North Borneo and Sarawak. The form of govern* 
ment varies similarly to that sketched in the 
previous paragraph. 

(VI.) Various territories administered by other authorities 
than the Secretary of State for the Colonies. This class 
VI v . includes (1) the Channel Islands, which are under 
&rious ^ jjome Office ; (2) a large number of small 
islands and rocks in the various parts of the world which 
technically come under the British Crown. Some of them 
are uninhabited. Others are inhabited only at certain 
periods of the year, perhaps by whalefishers. Others are 
used as light-house posts. Still others are leased by indi¬ 
viduals or companies from the government for the collection, 
of guano or copra, or for cocoanut growing. One, Tristan- 
da-Cunha, in the South Atlantic, is nominally British but its 
government is carried on by the inhabitants themselves 
under the oldest membei. It has a peinianent population 
of about one hundred and is rarely visited. 

A special class of dependency has been created as the 
result of the Great War, viz., mandated territories. These 
territories are administered under mandates 
Mandated approved by the League of Nations, and include 
em ori * the Tanganyika Territory (late German East 
Africa), South-West Africa, the Cameroons, and Togoland. 
Some of the mandates are administered by the Responsible 
Dominions, e.g., Western Samoa and Nauru Island by New 
Zealand. 

Recent changes which must be noted are (1) Egypt, 
which used to be a Protectorate under the Foreign Office, 
was proclaimed an independent state in February, 
1922; (2) Malta, which used to be a territory 
with a partly elected Legislative Council, was 
granted responsible government, with certain reservations 
in 1921; (3) Rhodesia (Southern, North-Eastern and 
North-Western Rhodesia) which used to be administered by- 
a chartered company. The southern part of Rhodesia was 
granted responsible government, and the northern part? 
made a Crown Colony, in 1923; (4) Ascension Island, which 

25 
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nsed.to be regarded technically, as a man-of-war and was 
governed directly by the Admiralty, was joined to St. 
.Helena in 1922, and thus came under the Colonial Office; 
(5.) Aden, which used to be under the Government of 
Bombay, was, except for the municipality and settlement, 
transferred to the Home Government in 1927 ; (6) in 1925 
a new Secretaryship of State for Dominion Affairs was 
•created in the British Government. The new Dominions 
Office took over from the Colonial Office all business 
■connected with the Self-governing Dominions, the Irish 
Free State, Southern Rhodesia, the South-African Terri¬ 
tories of Basutoland, Bechuanaland, and Swaziland, and 
business relating to the Imperial Conference. The netf 
post is held by the Secretary of State for the Colonies. 

India is distinct. It is controlled by the Secretary of 
State for India, but it is not a colony, and is on a different 
India plane from other dependencies. It is an 

n m Empire, and has given the title Emperor to the 

Xing. India may therefore be placed in a class by 
itself. 

The Self-governing Dominions, as the name implies, 
conduct their own business of government. They have all 
adopted the type of cabinet government prevail- 
The Self- j n g United Kingdom. Some of them. 

Dominions Australia, Canada and South Africa, are federal 
unions, and the “ states ” or provinces have the 
cabinet type of government too. Each has adopted a 
bicameral legislature, and in every case financial legislation 
is controlled by the popular or lower house. The number 
of ministers in the cabinets varies from time to time. 
Generally there are about ten ministers, although the number 
is smaller in the provinces, of the federal governments. In 
Canada at the present moment the cabinet, or, as it is also 
called, the King's Privy Council, includes eighteen members. 
In these Dominions the function of the Crown in England 
is performed by the Governor or the Governor-General as 
the case may be ; in the provinces the functions are carried 
out by the state Governors, who, as in Australia, are 
appointed by the Crown, or, as in the case of the Lieutenant* 
•Governors of the provinces of Canada, by the Governor- 
General. 

The constitutions of all these countries are really acta 
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passed by the Imperial Parliament and by it alone they can be 
altered, except where powers are specifically 

iStT^in con . ferred for the purpose on the Dominion 
their Con- legislatures themselves. Certain features are 
•titutione common to all these Self-governing Dominions in 
their relation to the United Kingdom : — 

(z) The Crown appoints the Governor or Governor- 
General. In Canada and the Union of South Africa the 
Crown does not appoint the heads of the “ states ” or 
provinces. 

(«) The Secretary of Slate for the Dominions controls-no 
officials within the Self-governing Dominions except the 
Governor or Governor-General. In other words, the 
Secretary of State for the Dominions never interferes in the 
internal administration of the Self-governing Dominions. 

(Jit) The legislative powers of the Self-governing 
Dominions are governed by Acts of the Imperial Parliament. 
These Acts lay down the limits within which the legislatures 
may act, and within these limits the legislatures are all- 
powerful. The chief limits laid down are that the Acts passed 
by the Dominion parliaments shall apply only to their own 
territories and that these Acts must not conflict with the 
laws of England which are intended to affect the Dominions. 
Theoretically, of course, the British King-in-Parliament is 
legislative sovereign for all the British possessions, and as 
such has power to legislate in matters great or small affecting 
■the Dominions. This power is never used. 

(tv) All laws passed by the legislatures of the Self- 
governing Dominions are subject to the same procedure as 
laws passing through the Imperial Parliament. They pass 
through both houses and must be signed by the Governor as 
the representative of the King. 

(v) The Governor is empowered by the constitutions of 
these Dominions to give his consent at once to a law passed 
by the legislature, or he may refuse it; or he may reserve 
the bill for the decision of the Colonial Secretary. 

(vi) Certain types of bills must always be reserved for 
the decision of the Crown and the Colonial Secretary. The 
'Governor cannot give his assent to these bills without first 
consisting the Secretary of State for the Colonies. The 
subjects included in this class of legislation are divorce, 
-currency, the imposition of differential duties, laws affecting 
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imperial treaties, laws affecting the forces of the Crown, laws* 
placing on non-European persons disabilities which are not 
placed on European subjects, laws making grants either of 
land, money or anything else to the Governor, certain laws, 
affecting shipping and laws which contain matter to which, 
sanction has already been refused by the Crown. 

(■ vii ) The Ciown, through the Secretary of State for 
Colonies, can disallow legislation. This power must be- 
exercised within one or two years after the law has reached, 
the Colonial Office, even if the Governor has assented to it. 

(r 'Hi) An appeal lies from the colonial courts to the King- 
in-Council, i.e., the Privy Council. 

In regard to the Colonies a large number of restrictions- 
and reservations have been laid down by the Imperial 
Government. Usually the Executive Councils* 

Colonies consist of the principal officers of government. 

© oases sometimes with, and sometimes without, a non- 

official member or members. The members of the Executive- 
Councils are the holders of posts definitely specified in in¬ 
structions to the Governor, or persons appointed by royal- 
warrant or by instructions from the Crown issued through the 
Secretary of State. The Governor is usually empowered to- 
make provisional appointments in the case of vacancies. 
The members of the Executive Council can be dismissed by* 
the Crown alone, although they may be temporarily 
suspended by the Governor. 

The Executive Council, according to the Colonial* 
Regulations, assists the Governor with its advice. The 
Governor is required, to consult the Council on all important 
matters except in cases of urgency (when he takes measures 
by himself and informs the Council), and in cases where the- 
Governor considers it might be prejudicial to the public- 
service to consult the Council. The Governor may act. in 
opposition to the advice of the Council, unless he is definitely 
instructed to accept the majority vote of the Council. In the* 
case of disagreement he must report his reasons to the 
Secretary of State as soon as he can. 


4. IMPERIAL FEDERATION 

i 

For many years the problem of imperial unity has exercised 
the attention of practical politicians, but the Great Wat; 
brought into more prominence than ever the pegpssity 
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■of some kind of organization for the British Empire. The 
fact of imperial unity was proved in no uncertain 
Sr^m"©*** 1 wa ^ W ^ en t ^ ie dependencies spontaneously rallied 
Unit™ 1 * round the mother-country, contributing their 
full proportion of men and money to the common 
cause. The suddenness of the onset by the Central Powers, 
the ideals which they attacked, and their methods of fighting, 
all helped to direct the efforts of the Empire into the com¬ 
mon channel. Each of its units seemed to vie with the other 
in its whole-hearted attempt to win the war. As the war 
progressed, statesmen began to consider how the future 
Empire was to be organized. The need as well as the fact 
■of unity was evident. The common interests involved in the 
struggle for some time tended to blur the real questions of 
imperial policy, the two chief of which are—(1) the need for 
imperial defence. The dependencies of Britain, whether self- 
governing or not, are all liable to attack if Britain is involved 
in war. A scheme of imperial defence requires imperial co¬ 
operation, and such co-operation involves some organization 
to consider policy and make plans. (2) Imperial defence 
implies co-operation in foreign affairs. As the various 
dependencies grow in self-reliance, it can hardly be expected 
that they will enter a struggle the causes of which they 
■disapprove. Some means must therefore be devised where¬ 
by the statesmen of Britain should co-operate with the 
statesmen of the various parts of the Empire. 

Hitherto the most favoured scheme for organizing the 
.Empire has been imperial federation. Federalism, as we 
have seen, is a form of government which re- 
iSde^tion conc ^ es I° ca l independence and central control, 
and Nation- One the most marked features of recent years 

aliam has been the growth of national feeling in the 

various units of the Empire. In the Self- 
governing Dominions the populations are of the same race, 
language and religion as the people of Britain, but they have 
~been drawn together by common economic and political 
interests into distinct groups, or what may be termed 
“colonial nationalities"—Australians, Canadians, etc. These 
11 nationalities " have most of the normal characteristics of 
nationality, but they have at the same time a love and 
respect for the 11 old " or “ mother " country, which urges 
them towards imperial unity. In the other dependencies. 
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where the populations differ in race, language, religion^ 
history and traditions, national feeling is still more distinct, 
especially where the populations have been sufficiently 
educated to voice it. None the less, they value their 
imperial connexion for its security, if for nothing else. In. 
India, for example, Indian nationalism has developed, 
markedly ; but at the same time that nationalism normally 
does not demand any break from the Empire. The defence 
and good government of India are as much matters of 
imperial concern as are the defence and good government 
of Canada. The same is true of East and'West Africa and 
other dependencies. As they develop in material resources 
and in education, they will follow a similar course. The 
two opposing tendencies will become apparent, the one 
towards self-government, the other towards imperial unity. 

At the present time, beyond the sentiment of unity which, 
exists in the Empire, there are certain definite institutions. 


Existing which bind the Empire together. These are— 
Institutions (1) The King. The King is the supreme execu- 
of Imperial tive and legislative head of the Empire. All the 
Unity executive acts of government are carried out in. 
his name. Actually his powers are more nominal than real, 
both in the United Kingdom and in the Empire at large. 

But his position as King, or King-Emperor (as he 
or K?n * s * n * n< ^ a ) * s important. He is the focus of 

Emperor imperial loyalty. The King, of course, cannot be 

present in person in the dependencies; but by 
periodical tours he himself, or the heir-apparent, makes 
the actuality of th.e kingship real to the peoples of the 
dependencies. The Governor-General, or in India the- 


Viceroy (which literally means “ in the place of the king 
acts m his name and to some extent shares the pomp which. 


surrounds the royal house. The King is Commander-m-Chiet 
of all the forces of the Empire ; through the Privy Council,. 


which promulgates its legal decisions as “ advice to the 
Crown”, he is the fount of justice. He also confers all titles. 

(*2) The King-in-Parliament. The British Parliament 
(technically the King-in-Parliament) is legislative sovereign 
for all the Empire. In virtue of its sovereign. 
in-Parli - m *' powers » Parliament has granted such measures 
sa©n? r **" self-government to the various dependencies 
as it has considered advisable. The relation ofc 
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the Parliament to the dependencies is the most vital part 
of the whole imperial problem. While very full powers of 
local self-government have been granted to both the Self- 
governing Dominions and India, a large number of reserva¬ 
tions have been made in subjects on which the action of local 
legislatures is restricted, e.g. f divorce, coinage, and acts 
affecting the forces of the Crown. According to the party 
system prevailing in the United Kingdom, the dependencies* 
in matters outside their own powers, are really at the mercy 
of the party-in-power in the British Parliament. The same is 
also true of foreign policy, at least in those parts of foreign 
policy which come under party influence. The party divisions 
in the Self-governing Dominions do not conespond to the 
divisions in the United Kingdom, and even if they did, it is 
unlikely that the same parties would be in power all over 
the Empire at one time. From this arises the just claim of 
the Dominions to be represented in foreign affairs. 

(3) Definite institutions such as the Colonial Conference* 
the Committee of Imperial Defence, and the High Com¬ 
missioners or Agents-General of the Dominions 
?’ *y7 lou “ and India. The official governing agencies—the 
n« i u ions g ecre j ar j es G f State for the Colonies, for Foreign 

Affairs, for India, and, in exceptional cases, the Secretaries 
of State for War, Air, and Home Affairs, and the First Lord 
of the Admiralty, as well as being the heads of departments 
which control the dependencies, represent their views to the 
British Government. The Colonial Conference has been 
held at indefinite intervals since 1897. Originally it was com¬ 
posed of delegates from the Self-governing Dominions, but 
later a representative of India was included. The Prime 
Minister or Secretary of State for the Colonies presides* 
and it has now become a definite institution, with a 
definite constitution and regular meetings. The Com¬ 
mittee of Imperial Defence started in 1895 as a committee 
of the Cabinet. At first this committee was informal : it 
kept no minutes and had no regular meetings. In 1902, it 
was set on a more definite basis. It was to be composed 
henceforth of the Prime Minister, the Secretaries of State 
for War and for India, the First Lord of the Admiralty, the 
First Sea-Lord, and the Directors of Naval and of Military 
Intelligence. In 1904 the Committee was granted a 
permanent secretariat, and at the outbreak of the Great 
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War it at once assumed first-rate importance. Its 
executive powers were greatly increased, but in theory it 
still remained an advisory body under the Cabinet. In 
1916 its functions were taken over by the Imperial War 
Cabinet. 

With the creation of the Imperial War Cabinet during 
the war, there was a real attempt at imperial organization. 

in 1916, the Prime Minister of Britain invited the 
{"w P r i me Ministers of the Self-governing Dominions 
Cabinet ** to atten d a meeting of the British War Cabinet 
to consider the question of imperial policy. 
India also was asked to send representatives. At first the 
representatives were the Prime Ministers of the Self-govern¬ 
ing Dominions and the Secretary of State for India, with 
three assessors, and the Secretary of Stare for the Colonies, 
who represented the Crown Colonies and piotectorates. 
Further meetings were held and a more definite basis was 
laid down. The Prime Minister of each of the Self-governing 
Dominions was to be a member, and he was authorized to 
nominate a deputy to act for him at meetings held between 
the full sessions. India was represented by prominent 
Indians. 

The last meeting of the War Cabinet was held after the 
war. The underlying idea of the War Cabinet, in Mr. Lloyd 
George’s words, was “ that the responsible heads of the 
government of the Empire, with those Ministers who are 
specially entrusted with the conduct of Imperial Policy, 
should meet together at regular intervals to confer about 
foreign policy and matters connected therewith, and come 
to decisions in regard to them which, subject to the control 
of their own Parliaments, they will then severally execute.” 

The Imperial War Cabinet was a peculiar body. Cabinet 
government in the proper sease means the responsibility of 
the cabinet to the lower house of legislature. In the Imperial 
Cabinet, however, the members were lesponsible to various 
legislatures. Each was responsible to his own government. 
This difficulty is fundamental in all schemes of imperial unity. 
No real type of responsible imperial (government can be 
devised because of the existence of various governments to 
which the members are responsible. 

The same objection applies to another method of imperial 
representation, Canadians, Australians and Indians have 
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“been elected by British constituencies to the House of 
•Commons, or have been made peers, thus becoming members 
of the House of Lords, Such representation is only nominal 
and personal; it is also purely adventitious. English con¬ 
stituencies cannot be depended on to secure regular and 
continuous Dominion or Indian representation, and even if 
they did secure it, the main obligations of the members 
would be to their own constituencies and their party. 

At the present moment, no definite scheme for imperial 
organization has been either formulated or accepted. The 
Imperial Conference has been resumed, and the right has 
been conceded to the Prime Ministers of the Self-governing 
Dominions to correspond diiectly with the British Premier, 
and these Dominions may also be represented in the Biitish 
-Cabinet when matters affecting their interests aie being 
discussed. 

A closer examination of imperial federation will show 
that it is a much more complex method of oiganizing the 
'Critical Empire than is usually imagined. Superficially 

Examin- it seems an excellent method of co-ordinating 

ation of imperial control with self-government in the 
Impcnal dependencies. When examined, it appears in a 
e era ton muc i 1 ] ess favourable light. 

In the first place, one of the normal requisites of 
•federalism is geographical contiguity. To attempt to 
fedeialise dominions which lie so far apart from 
1 ra G hicaI eac ^ other as Canada, New Zealand, India, South 
XNfftculties Africa and England seems doomed to failure. 

Even in the Self-governing Dominions them- 
-selves the process of federation was difficult because of 
-distance—as in the cases of British Columbia in Canada, and 
Western Australia in the Commonwealth of Australia. 

In the second place, successtul fedeial government 
requires a basis of community, in language, interests, tradi¬ 
tion, etc. A successful federation demands the 
i2. Differ- presence of those elements which constitute a 
within the norma l nationality. At the present time it would 
’Empire be extremely dangerous to federalise depend¬ 
encies which include so many racial and 
linguistic elements as the British Empire. The Great War 
was the occasion for bringing into prominence the 
•common aims of the whole Empire. In a very definite way 
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it showed both the fact and the need of imperial partner¬ 
ship, but on the other hand, the no less definite ideas of' 
responsible self-government in the dependencies show the- 
elements of diversity within the Empire. Responsible self- 
government can only mean the development of local nation¬ 
alities with their own desires,interests, pride and prejudices. 
The extent to which these ideas have had actual effect may 
be judged from the second article of the Covenant of the* 
League of Nations, which practically grants nationhood to* 
the Self-governing Dominions. Both they and India have 
the right to representation on the Assembly of the League 
of Nations. 

In the third place, and this is the most difficult question 
of all, how is the federation of the Empire to be organized ? 

A federal organization requires a rigid constitu- 
O The i - t ^ on definite powers allocated to the central- 
ation”'*" government and to the component parts. How is 
the central government to be organized ? Is it to 
be organized with proportionate representation of the 
various dominions ? And if it is so organized, can we expect 
that countries so far apart in position, population and 
interests, as New Zealand, India and Jamaica, will all' 
agree to contribute the same amount or proportionate 
amounts to imperial defence on a scheme in which the views* 
of Great Britain, Canada, Australia and South Africa have 
been decisive ? Hitherto schemes of imperial federation 
have been formulated mainly for the Self governing 
Dominions, but such schemes are only partially imperial. 

In the fourth place, any scheme of federation must 
inevitably lessen the* importance of the Dominions as com¬ 
pared with their present position. In an 
Imperial Parliament or Corgress, presumably the- 
representation would be on a proportional basis, 
at least as regards the Self-governing Dominions. 
This would mean that, as compared with the 
United Kingdom, the Self-governing Dominions 
would be overshadowed, while as regards the whole Empire 
they would have practically no place at all. At present each 
of the Self-governing Dominions is on an equality, what¬ 
ever its size. The British Government listens to its views, 
as expressed by the High Commissioner, Agent-General, or 
Prime Minister, as the case may be. The same is true of 


4. Loss of 
Prestige 
in a 
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India and the other non-colonial dependencies. At present 
their position in relation to the British Government is more 
independent and powerful than it would be under a federal 
scheme. 

In the fifth place, the effect of imperial federation in¬ 
evitably must be to reduce the status of the present Imperial 
or British Parliament. In the place of the present 
Imperial Parliament would arise a subordinate 
law-making body in England, or, as has been sug¬ 
gested, separate subordinate law-making bodies 
for England, Wales, Northern Ireland, and Scot¬ 
land. The abolition of the Imperial Parliament as- 
it at present stands and the adoption of a federal 
constitution of the United Kingdom, in the opinion of many, 
would be more destructive than favourable to imperial unity. 

The future of imperial urity in the British Empire seems 
to depend more on custom and good feeling than on a definite 
r . . constitution. Both foreign affairs and defence—the 

one uaion ^ wo su bj ec ts of imperial politics—may be 

amicably settled by conferences and correspondence. 
Economic relations may be guided in the same way. If 
those methods do not satisfy the dependencies, it is difficult 
to see how they could be satisfied under a federal government* 
which not only would create new difficulties but would actual¬ 
ly lessen the importance and power of the dependencies. As 
Professor Dicey says, 14 My full belief is that an Imperial 
constitution based on good-will and fairness may within a 
few years come into real existence. The ground of my 
assurance is that the constitution of the Empire may, like 
the constitution of England, be found to rest far less on. 
parliamentary statutes than on the growth of gradual and 
often unnoted customs. ” 


5. The 
Position 
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CHAPTER XIX 


THE END OF THE STATE 


1. INDIVIDUALISM 


'General 


From the foregoing chapters we have seen that there are 
many kinds of government and many different ways in which 
similar types of government are organized. We 
must now proceed to examine various theories 
of the end of the state and the functions of government. 
Every government exists to carry out the purposes of the 
state, and in the modern world the working out of purpose 
■depends on the particular theories prevailing at any moment 
or over a period of years. This is the age of democracy, of 
the rule of the people by the people, and according to the 
dictates of the people does the government work. The 
people decide how far it is to control their lives, whether 
it is to have general powers or particular powers, whether 
it is to interfere or not to interfere with their daily lives 
and activities, or, to put it in technical terms, whether it is 
to be socialistic, or individualistic, or partly socialistic and 
partly individualistic.’* 

The general theories of the end of the state are in¬ 
extricably bound up with the working of governments. 

Government, as the organization of the state. 
State and fulfils tHe purposes of the state; but it some- 
ment™" times happens that it defeats the purposes of the 
state. In a perfect state, with a perfect organ¬ 
ization, the government must be in complete harmony with 
the state. In a perfectly healthy body politic all the parts 
should be healthy and should function harmoniously with 
the whole. But in practice such harmony is difficult to 
secure. One or other of the parts is diseased, or fails in its 
functions. Some of the organs go out of joint, and the 
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effort of the whole body towards harmony results in frequent 
changes and renewal of parts, or in a general overhaul of 
the whole body. There is thus a continuous effort by the 
state to secure better government to carry out its purposes. 

The individualistic theory is also known as the laissez- 
faire theory. Laissez-faire is a French phrase which is 
generally translated by “ leave alone ”. Each 
Statement individual, according to this theory, should be 
of the restrained as little as possible by government. 
Individualist Government in fact is an evil which is necessary 
Position for mankind. No social union at all is possible 
without the suppression of violence and fraud. 
The province of government therefore should be limited to 
the protection of citizens ; beyond this the individual should 
be left alone. “ The sole end for which mankind are 
warranted, individually or collectively, in interfering with 
the liberty of action of any of their number, is self-protec¬ 
tion. The only purpose for which power can be rightfully 
exercised over any member of a civilized community, against 
his will, is to prevent harm to others. His own good, either 
physical or moral, is not sufficient warrant. . . . The 
only part of the conduct of any one, for which he is amen¬ 
able to society, is that which concerns others. In the part 
which merely concerns himself, his independence is, of right, 
absolute. Over himself, over his own body and mind, the 
individual is sovereign/’ This passage, quoted from John 
Stuart Mill’s Liberty , is a classical statement of the in¬ 
dividualistic position. 

According to this view every agency of government which 
is protective—e.g., the army and navy, police, law courts, 
is justifiable ; everything which is not directly 
of protective—such as the post-office, telegraphs, 

this lew railroads, education,* is an unjustifiable sphere of 
Governmental airtivity. The function!* of government 
according to the individualistic theory may be summarized 
thus:— 

1. Protection of the state and individuals from foreign 

aggression. J 

2. Protection of individuals against each other, that 

is, from physical injury, slander, personak 
restraint. 

3. Protection of property from robbery or damage. 
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4. Protection of individuals against false contracts or 

breach of contract. 

5. Protection of the unfit. 

6. Protection of individuals against preventable evils 

such as plague or malaria. 

The last two are not accepted by all individualists. 

An extreme form of the individualistic theory is 
anarchism. The word anarchy literally means no rule. The 

ideal of both anarchism and individualism is the 
AnarchUm same . Each considers that the perfect stage of 
society is that in which no government exists except the 
self-government of every individual by himself. The in¬ 
dividualists place great importance on the right of person 
and property, and recognize that owing to human frailty some 
form of organized government is necessary. They hold 
that this government should be the minimum consistent with 
protection, and that when the human race is more perfectly 
moralised the necessity for even that minimum will dis¬ 
appear. The ideals thus coincide ; only the means for 
reaching the ideals differ, for the anarchist believes in 
voluntary association with occasional coercion, while the 
individualist accepts government as an unfortunate 
necessity, although that necessity may be temporary. 

The theory of individualism first became prominent as a 
political force towards the end of the eighteenth century. 

Its origin may be traced to Locke. Bentham and 
Historical Utilitarians carried it on. The Economists, 
from Adam Smith to Cobden and Bright adopted it; in fact 
many of the best known names in the history of both 
Political Economy and Political Science might be quoted in 
its support. Like most political theories it had its origin in 
actual historical conditions. Over-government, that is, inter¬ 
ference by government in matters which many people 
regarded as the legitimate spheres of private life and 
endeavour, led to a theory which emphasized the importance 
of the individual as opposed to government. The theory 
was<a great power in practical politics, though it never had 
a hold on the people as a whole. It led to the abolition of 
•old laws of interference, especially in trade and com¬ 
merce, and to new forms of governmental control. Evils 
arising from the practice of individualism led to the 
fall or at least severe modification of it, just as the 
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theory itself arose from evils which were universally 
admitted. 

The theory has been advocated from three chief stand* 
Bates of points : first, the ethical; second, the economic ; 
the Theory third, the scientific. 

The essence of the ethical argument is that the end of 
man being the harmonious development of all his powers, 
each individual must have the freest possible 
Th . e scope for the realization of this end. A form of 
1 ^, 5 “ society in which every individual can compete 
freely with everyone else leads to the best results. 
If government interferes beyond a certain minimum the 
individual is cramped, his powers have no outlet, with the 
result of a loss of man-power to society as a whole. Govern¬ 
ment interference kills self-reliance. Self-assertion, the 
guiding principle of each individual, leads to the full develop¬ 
ment of the powers of each. Self-help, says the individualist, 
is the spring of human progress. Once government begins to 
interfere, the individual is tempted to be lazy. He expects 
others to do for him what he himself should do. In such a 
government-aided society the result is a uniform level of 
mediocrity; there is no stimulus for the outgrowth of talent. 

The end of the state, according to this theory, is to 
perfect or complete the individuality of its citizens. Perfect 
-or complete individuality will mean that government is no 
longer necessary : each man will be a law to himself. The 
state is a contract, a “ joint-stock-protection society,” as 
Spencer called it, or a type of society due to aggression. The 
“ natural right ” of each individual is to develop his powers 
to the maximum, and government interference, so long as 
government is necessary for such development, should be a 
minimum. 

The individualistic argument has been applied with far- 
reaching effects to the economic world. Everyone, according 
to the individualist, seeks his own interests. If* 
2. The. without let or hindrance by government, he is 
Ba»i*° miC allowed to do so, society as a whole will benefit. 

If each one is allowed to invest his capital in the 
way that will yield him the greatest return, if every labourer 
■can freely accept the highest wage, the community will 
benefit. Free competition will bring the highest profit. 
Demand and supply will determine the channels in which 
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capital and labour will flow. Prices, too, should be un¬ 
fettered. Increased demand means increased supply. Prices- 
will rise and fall according to the usual laws. Foreign trade 
should be free, for every countiy will produce the goods, 
that give it the best return, and will import those that other 
countries are in a better position to supply. In trade andf 
commerce everything must adjust itself naturally, and this^ 
adjustment is in the best interests of all. Government 
interference in regulating prices, in setting up tariff duties, 
in giving bounties, in lestricting conditions of labour 
hampers the working of a machine which, if left alone, 
remains in perfect order. 

In no sphere of life has the individualistic theory had' 
more effect than in this. The theory was almost universally 
accepted in the latter half of the eighteenth 
Effect of the century. The name of Adam Smith in particular 
Economic gave it great effect, supported also as it was by 
Argument Ricardo, Bastiat and Malthus. The effect in 
England was soon felt by the repeal of a number 
of long-standing laws, all of which were anti-individualistic.. 
The Elizabethan laws regulating labour, laws regarding 
combinations of working men, the Navigation Acts of 
Charles II., which controlled the relations of Britain and 
the colonies in matters of commerce, and, most important 
of all, the Corn Laws, which were repealed in 1846, leading 
to the system of free trade in the United Kingdom—all 
these were anti-individualistic. The laissez-faire theory had 
no place for government regulation in any of those depart¬ 
ments. Artificial support to labour or commerce meant that 
the weaker benefited at the expense of the stronger, with 
consequent loss to the general well-being. 

The scientific argument is based on analogy. The chief ex¬ 
ponent of this side of the theory is Herbert Spencer, whose 
biological analogy we have noted in an earlier 
3*. Tl ?* chapter in connection with the organic theory of 
Bas!* 1 ' ,C the state. Evolution in the lower forms of life 
means the survival of the fittest, a law which 
should also apply to human society. The natural course of 
progress means that the poor, the weakly and the insane 
must go to the wall. However hard this may seem applied 
to individual cases, the interests of humanity demand it. 
Human interests as a whole are more important than the 
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interests of individuals : the hardship in individual cases is 
the price paid to secure the general well-being. 

Such, in outline, are the arguments of the three schools. 
Whatever their basis, they all lead in the same direction, 
s namely, to show the essential evil of government 

ummary interference. To support their arguments, in¬ 
dividualists have not been slow to expose the undoubtedly 
bad results of government interference in particular cases. 
These results appear especially in the economic sphere, where 
examples abound of the hopeless failure of government as 
contrasted with private management. It is easy, too, to 
compile instances of bad laws, laws which have had to be 
either repealed or amended. The ever-recurring repeal and 
amendment of laws is, according to Spencer, a proof that the 
laws should never have been enacted. The administration 
of laws, again, is frequently irksome, due either to officials 
or to the nature of the law. Much contempt has been 
poured on the so-called “ paternal ” type of government, a 
government which stands in the same relation to a citizen 
as a father does to a child. Apart from the general argu¬ 
ment that such a government does not allow the individual 
to develop in the proper way, it is frequently ridiculed as 
inconsistent with the normal dignity of man. “ Grand¬ 
motherly ” is another derisive epithet frequently applied 
to it. 


2. CRITICISM OF THE INDIVIDUALISTIC THEORY 

The individualistic theory is an extreme representation 
of an important truth. Arising, as the theory did, at a 
time when governmental interference obviously 
JJj® . injured trade and individual enterprise, it over- 
Extreme* emphasised one aspect of social life at the 
expense of others. Excessive state regulation, 
particularly in England, led to much meddlesome legislation, 
and the individualistic theory arose from the general 
impatience of the time with the many petty laws which 
affected the everyday life of each citizen. An extreme in 
practice led to an extreme in theory. It is to be noted, 
however, that not everyone who may reasonably be termed 
individualistic in thought is an extremist. The writers of 
the individualistic school vary considerably both in the 
26 . 
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general setting of the theory and in detail. Some, like 
Spencer, may well be called extremists, but there are many 
moderate writers whose ideas almost merge into those of 
socialists, though theoretically socialism is the opposite of 
individualism. 


The outstanding truth of individualism is that govern¬ 
mental interference if carried too far does tend to lessen 
self-help. The mistake of the individualist lies 
Individual- j n exaggerating this unduly. India as a whole 

Self-help an< ^ Bengal in particular provides an apt 
illustration. In this country government under¬ 
takes many functions which no individualistic theory of state 
functions could accept. The charge is often brought against 
both the government and people of India that the wide 
extent of government activities has sapped the self-reliance 
of the people. In industry, commerce, and in many other 
departments, personal initiative is said to be lacking because 
the people expect government to show the way. The 
example of the lack of industries is often given. Many 
Indians hold that only by government help or control can 
industries start or develop, despite the fact that the joint 
stock principle is so obviously successful in manifold 
instances. The attitude of the people in this respect has 
been ascribed to the fact that government undertakes in 
India the many functions it does. 

The basis of individualism is unsound. It regards the 
individual as essentially self-centred or egoistic. Self- 
assertion is considered to be the central 
The Batts characteristic of man ; seeking his self-interest 
Unsound. j s c i a j m ed to be the “ natural *’ order of things. 
“Seif 1 ”and The state and government are therefore said to 
«Natural’* be “unnatural”, for they stand in the way of 
self-assertion and self-interest. Such a view 
shows a misunderstanding of both “ self ” and “ natural 
Man is by nature social. Every individual is born into 
society, on which he is dependent for his mental and 
physical existence. He has no meaning apart from society. 
A non-social individual is a mere abstraction. The state, 
again, instead of being antagonistic to the individual, is 
part of the individual. The very being of the state depends 
on the individual. The state is not something separate. 
The state'and government are a type of society of which 
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4 * Natural 
Rights ” 
Fallacy 


the individual is a member. Man has instincts, interests, 
and powers which exist in a social medium, and from these 
arises the fundamental fact of his social life—the state. 

To regard man as essentially self-centred is therefore 
wrong. Society involves others as well as the self, and the 
welfare of a selt is integrally connected with the welfare of 
others. The welfare of the self plus others is as vitally 
connected with the welfare of the state. It is unsound to 
set the individual in opposition to the state or its organiza¬ 
tion, government. We may do so, indeed, to represent a 
certain point of view, as, when we speak of an individual 
resenting this or that act of government. This is quite a 
different thing from regarding the individual as essentially 
opposed to government. To say so is tantamount to saying 
that the individual is opposed to himself. 

Individualists continually speak of the “ natural ” right of 
the individual to develop, or of the “ natural ” order of 
development. The misuse of the word •* natural ” 
we have already noted in connexion with the 
Social Contract theory and with liberty. The 
state is as “ natural ” as the right of the individual 
to self-assertion, for the state is the expression of the very 
nature of man. Man’s rights are bound up with the state His 
rights exist m and through the state, to which by nature he 
is indissolubly bound. Realization of these rights is possible 
only through the state. 

A proper understanding of man as a social being, and 
of the state as an expression of man’s nature thus completely 
changes the meaning of self-government and 
W to fcaer- interference. The state exists for human 
ImpHes purposes ; it exists to further the moral ends of 
man, and as such it must, through its organiza¬ 
tion, provide a suitable medium for the realization of moral 
ends. A society in which every one is at war with every one 
else on the principle of self-assertion, even though that self- 
assertion be limited by an “ individualistic minimum ” of 
protection of life and property, is not a medium for the 
realization of true moral ends. Liberty is a relative term. 
It means self-determination, but self-determination does not 
mean that the individual can do as he likes with what is 
recognized by society as his own. Each self must try to 
reach perfection, and as other selves are involved in the same 
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process, the self must submit to control, a control which the 
state must exercise. The free exercise of the human mind 
and activity demands control in order to allow the individual 
to achieve moral perfection, and this control is not external 
to the individual but an essential part of his nature. 

State control therefore is not an evil, but a positive 
good. Certain kinds of control or certain methods of 
control are bad. Laws which interfere witb 
disinterested moral action, laws for example 
which weaken morality by interfering with 
religion, or those which take away indivi¬ 
dual self-respect or weaken family feeling—such 
Interference laws are bad, and they are bad not because of 
by Govern- and theory of laissez faire but because they are 
ment injurious to society, and do not create conditions 

of life suitable ior the realization of the highest 


Difference 
between 
State 
Control 
and 


moral ends. 

Governmental restraint may be exercised in irksome or 
disagreeable ways. Government and its officials may make 
mistakes, but to condemn all government 
Mistakes restraint because of this is similar to condemn- 
of Govern- j ng r a ii education because we have a few bad 
^Private schools. As evidence to support their theory*, 
Agencies individualistic writers have pointed to the many 
mistakes governments have committed in the 
past. It would be as easy to compile lists of indubitably 
good actions done by government. Government is a public 
body, and this must be borne in mind when judgment is 
passed on its acts. Its mistakes are known to everybody^, 
whereas the mistakes of private bodies or corporations are 
either not generally known or are lightly passed over. The 
good actions of government, too, rarely meet with praise 
such as similar acts by private individuals do. It seems that 
the normal expectation of the average citizen is that govern¬ 
ment, with its wide command of resources, should do things 
better than private individuals, hence arises the dispropor¬ 
tionate blame for government in cases of failure, the failure 
often being relative, as the expectations are higher. 

Condemnation of state-control on this score is in part 
based on a contusion between state and government. The- 
failure of certain acts of government is by no means a 
condemnation of the state. The acts of government 
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are variable; the fact of the state is fixed and 
unchangeable. The end of the state at any 
Confusion given time may not coincide with the particular 
acts °* £° vernment even though the determin- 
Covem- ation of the province of government must 

ment ultimately depend on the prevailing idea of the 

end of the state. 

Individualists find it extremely difficult to be consistent 
in their own theories. We have already seen how Mill finds 
in self-protection a working criterion of the good- 
Further ness or badness of laws. Mill's simple criterion, 

&amma- however, completely breaks down when applied 

J. S. Mill's to individual questions. Mill himself says that 

Theory large classes of individuals must be excepted 

from his rule. It applies only to individuals in 
the maturity of their faculties. Children are excluded, but, 
it might reasonably be asked, when do children cease 
to be children, and what rules apply to them, when they are 
under twenty-one years of age ? Barbarians, he also 
excludes, but he gives no definition of a barbarian. Maturity 
of faculties is a phrase admitting of many interpretations, 
each of which will be unsatisfactory to some individuals. 

Still a greater difficulty emerges in Mill's theory when we 
come to interpret “ self-protection." “ If a man’s conduct 
affects the interest of no person besides himselE," says Mill, 
11 the state has no right to interfere." This is the crux of 
the individualistic position. No act of an individual has 
reference to himself alone, so that on Mill’s own principle 
any action of the state is justified. State control of edu¬ 
cation, sanitation, food-supply, conditions of labour—can all 
be justified on the ground of self-protection. The self must 
be guarded from itself as well as from other selves. To Mill 
the individual is a self-centred entity. He confuses individu¬ 
ality with eccentricity or oddity. It is true that any form 
of society is richer and more progressive if the differences 
among men are fully utilized. Genius, for example, is an 
exceptional thing and appears in an odd way; but Mill 
makes this oddity or difference among people an end to be 
pursued in itself. Any criterion of individualism is bound 
to break down in the same way for from the outset its basis 
is unsound. 

The complexity of modern social organization has brought 
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into clearer light the interdependence of individuals, and 
the necessity for state control. At the time when 
individualism was at the height of its popularity, 
industrial and commercial life was undergoing a 
great change. The invention of machinery, 
particularly in the textile industries, and the 
application of steam-power, led to a revolution in 
industrial life, known to history as the Indus¬ 
trial Revolution. The improvement of methods of trans¬ 
portation, especially in railroads and steamships, facilitated 
the growth of international commerce and competition. 
Large-scale production replaced the old home industries. 
Huge towns sprang up ; workers crowded into them from 
country districts. Old methods of government regulation, 
such as tolls, local duties and prohibitions on the mobility 
of labour, were all unsuited to these new conditions. Com¬ 
plete freedom seemed to be the solution of the difficulty. 
The current individualism led to the absence of restriction ; 
but the result of the absence of restriction very soon led to 
the discrediting of the theory. No better argument exists 
against the theory of individualism than the practical results 
which followed its adoption in the political and industrial 
life of England. The evils which followed the growth of 
factories and big cities led to a new era of government 
control. Housing laws to prevent overcrowding and pesti¬ 
lence ,* labour laws to prevent child labour and “ sweating”; 
factory laws to forbid unguarded machinery and undue 
danger to life—allthesecame into being and were universally 
acknowledged to be both necessary and salutary. The more . 
complex the organization ot modern life becomes, the more 
necessary is state control, and naturally so, for greater com¬ 
plexity of organization means that the individual is more 
than ever dependent on his fellows. 

Individualism as a working theory for modern govern¬ 
ments has been discredited. There is now a distinct swing 
of the pendulum to the other side, to socialism. 
Temfencles Experience has proved that the individual is not 
1 the best judge of his own good. Were everyone 
able to know his own interests, individualism would be 
justified. Society, however, has to guard against ignorance 
and moral obliquity. The state has proved a better judge 
of both general and individual interests than has the 
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individual. Nowhere is this better shown than in matters of 
health and sanitation. One insanitary house in a neigh¬ 
bourhood may undo the good of a hundred perfectly clean 
ones. Good food, properly qualified doctors and chemists, 
these are matters of general concern, and here experience 
is a good guide. Dishonest traders are ever ready to profit 
by selling inferior food regardless of the consequences. 
Quacks are always ready to profit by ignorance. Only by 
government regulation can such deceit be met, and the end 
achieved is obviously for the general well-being. 

With the development of democracy there is not the same 
reason to support individualism. Democracy gives the 
people the management of their own government. 
Individual- In a big state this may not amount to much, 
ism and The direct interest of the citizen in government 
Democracy varies in inverse proportion to the size of the 
state. But all modern governments are sub¬ 
divided. Local government provides a medium whereby the 
citizen feels that he does manage his own affairs. This is 
particularly the case where there is considerable decentra¬ 
lization in local government. The line between socialism 
and individualism then tends to become less and less clear. 

The biological argument of the individualists is inherently 
weak, because the very action of government which the 
individualists condemn may fairly be regarded as 
I? 1 ^ . pait of the evolutionary process. In any case the 

Argument sury i va l of the fittest may not mean the survival 
Fallacious of the best. The theory forgets the essential 
difference between man and lower animals. Man. 
can to a large extent master his environment. He can utilize 
it for various ends ; in other words, moral ideas enter into 
the notion of the survival of the fittest as applied to man. 
Man can improve his environment, and mould the course of 
history according to definite moral ends. The moral element 
in man would never consent to the ruthless waste of the 
physically weak or to the cruelty to the unsuccessful in life 
that the survival of the fittest implies. Private as well as 
public charity is forbidden by the biological theory, but 
obviously charity is a naturalenough manifestation of human 
nature. The very acts condemned by the theory, therefore, 
are really part of the sum-total of the process of which we 
are asked to accept a part. 
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To sum up, the theory of individualism brings into 
prominence certain valuable tiuths. In emphasizing self** 
. . reliance, in combating needless governmental 
one usion i n ^ er f erence> j n urging the value of the individual 

in society, it has contributed much to the virility of modem 
thought. It deserves credit too, for its effect in destroying 
useless laws of petty interference, and in enabling our 
modern system to develop. But it exaggerates the evils of 
state control when it forgets that there are more instances 
of good state actions than of bad. It gives a fundamentally 
false conception of individuality, and finally, it has proved 
quite unfitted for the complexity of modern life. 



CHAPTER XX 


THE END OF THE STATE— {continued) 

3. SOCIALISM 

Socialism is the antithesis of individualism. Instead of 
•opposing government control, socialism regards it as essen¬ 
tial to the welfare of individuals and society. Far 
Statement fr° m being: an evil, government is a positive 

Socialistic £°°d. The existing political machinery should be 
Position used for economic purposes. The means of pro¬ 
duction and distribution should be gradually taken 
over by government from the private capitalist. Capital, 
indeed, is necessary, but not the private capitalist. Private 
-ownership in the production of goods the socialist condemns 
absolutely. Capital should be used for the good of all, not 
for the benefit of the few who are the lucky present 
possessors of it. As it is to be used for the good of all, 
the state, which exists to further the common well-being, 
- should control it. Capital should be “ socialized ” : in fact 
•“ socialization ” indicates the main idea of socialism better 
than the word " socialism ” itself. The essential ideas of 
modern socialism are simply the substitution of state owner¬ 
ship for private ownership. It aims at securing the good 
of all, instead of the benefit of a few by replacing the 
present by another economic system. It does not seek 
to abolish private property. The socialist regards private 
property as essential to the development of the individual, 
but he considers that the distribution of private property is 
■at present inequitable. 

Common ownership of the instruments of production for 
the general well-being implies common management. In¬ 
dividual ownership and management, according to the 
•socialist, have led to a lack of proportion in the economic 
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world. Useless competition, shown in the multiplication of 
machinery used for the same purpose, and tin advertising,, 
can be abolished by the substitution of a power which is by 
nature co-ordinating. Government will prevent productive 
power going into the wrong channels: it will curb it in one 
direction and intensify it in another. Large savings will be 
effected, which will be used for further production of the 
proper type of article for the genera] good in some other way. 
Socialism, therefore, is an organization, which by substitut¬ 
ing common or collective for private or individual ownership* 
and management of the instruments of production and 
distribution, and by allowing the continuance of private- 
property in other directions, aims, at securing the general 
well-being as distinct from the benefit of a few. Under the 
socialistic system the individual is definitely subordinated 
to the community, m order that all may receive their proper 
reward. The measure of this reward is individual capacity 
and willingness to do work assigned by the common 
authority. 

Socialism has often been confused with anarchism and 
communism, a confusion which has brought upon it great 
discredit among people not conversant with its 
Socialism, doctrines. Collectivism or socialization more 
Com- ' ,m ' a ccura tely connotes its central ideas and methods, 
munism and would prevent this unfortunate confusion. 

Anarchism is, as we have seen, the direct 
opposite of socialism ; it proposes to destroy state control 
altogether. Communism, insomuch as it shares some ideas- 
with socialism, which make many casual readers identify 
the two, deserves further consideration. 

Communism is one of the oldest conceptions of an ideal 
form of society. The modern theory is that the labour and 
income of society should be distributed equally 
by a common authority. No such institution as 
private property should be allowed. This may 
be called the economic theory of communism. The earliest 
communists regarded equal distribution not as an economic, 
but as a political and moral necessity. The most thorough¬ 
going of all communistic schemes is given in Plato's Repub¬ 
lic ^ in which he says that the best form of society is that in 
which the words mine and not-mine are similarly applied to 
the same object. He supported equality of wealth only 
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among the upper or governing classes. Equality of wealth 
and labour among the whole population which modern com* 
munism demands, was wholly foreign to Plato’s ideas. 

The Republic provided a basis for many later idealistic 
writers : Sir Thomas More, in particular, in his Utopia 
M p gave (1515), a vivid representation of a com- 
M utopia ” munistic state. More pictures a community of 
about three to four million persons. They have 
no private property, and live under the direction of elected 
officials. The duty of these officials is to measure out the 
work of the community and to gude production. Every oije 
lives the simple life; ostentation is conspicuously absent. 
This, added to the fact that More provides abundance of 
food in his ideal state, makes distribution easy. As there 
is no want, no one clamours for more than his due share. 
Everyone must work, and, as agricultural labour is the 
hardest work of all, each one must take his turn at it. More, 
unlike Plato, who, in his Republic regards the family as a 
hindrance to unity, preserves it. Over-population, More 
says, will be solved by emigration. Families should be as 
equal in size as possible ; adoption aids natural deficiencies. 
More allows slavery; the slaves consist of convicts,prisoners 
of war, and foreigners who voluntarily accept service in the 
Utopian community. 

More’s Utopia is the first modern presentation of the 
theory, but he did not regard his scheme as a practical 
possibility. The French Revolution first brought com¬ 
munistic theories into the realm of practical politics. In 
England these theories were popularized by Robert Owen 
(1771-1858}. Owen was a manufacturer whose experience led 
him to draw up a new scheme of society for the relief of the 
labouring poor. He considered that poverty was mainly the 
result of evil environment. He accordingly tried to provide 
an environment such as would allow children to grow up 
apart from the polluted air of competition. Men would 
thus be brought into communities where combined interest 
replaced individual interest. Labour would become 
temperate and effective in such a community and could be 
easily superintended by a communal authority. Owen and 
others tried many experiments to prove their theories at 
Orbiston near Glasgow, and at New Harmony, in the United 
States of America. These and many other experiments were 
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-complete failures, and Owen is now remembered not as a 
communist, but as the apostle of co-operation and labour 
•exchanges. 

Many attempts to found communistic societies have been 
made since Owen’s time, chiefly in America. Religious 


Modern 

Com¬ 

munistic 

Societies 


societies, such as the Moravians, Essenes, and 
certain monastic orders, have for long observed 
the principles of equal labour and equal distribu¬ 
tion. Many societies, of which the Shakers, 


Rappists, and Perfectionists may be mentioned, 
have existed for a shorter or longer period. The Perfec¬ 


tionists of Oneida, founded in 1849, were a manufacturing 
community who flourished for a considerable time, but broke 


up ultimately owing to the lack of faith on the part of the 


younger members. These communistic settlements were 


far removed from the ideal communism of Plato. All the 


members were hard-working and had little opportunity to 
•enjoy the leisure so greatly esteemed by Plato. They were 


not, moreover, true political communities. They were mostly 
held together by a common religious bond. A true political 
society is joined together by definitely political ideals. 
'Common purpose and common interests among a community 
lead to permanent political organization. These various 
societies, again, were possible only within a larger state. 
The larger state was essential to their security from external 
interference, and it also received those members who did not 
find the community to their liking. The dissentients, instead 
of being dangerous, simply left the community. Again, no 
political lesson can bp gathered from them because they 
were too small. They were smaller than modern small muni¬ 
cipalities. In a small community of a few thousand members, 
each individual can feel a certain .amount of real personal 
responsibility for the community, and, where joint ownership 
exists, he can feel himself in some way an effective joint- 
owner. With the extension of the community, the power of 
individual members diminishes and the power ofthe common 
organization grows. The whole meaning of communism thus 
changes with the extension of the limits of the community. 

' The greatest objection to communism is that by the aboli¬ 
tion of private property and the family (though some com¬ 
munists think the family may continue in a conimunistic 
-society), the most essential instruments of man for the 
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realization of his moral ends are destroyed. Man cannot 
realize moral ends without the means to do so; property and 
the family are the means, therefore they are essential moral 
attributes. From the economic standpoint, the 
CnticLm abolition of private property takes away the chief 
munUm stimulus to personal exertion. Where no one 
can call anything his own, no one will work. If 
everything belongs to every one, the interest of any one 
individual will be very small. Whatever may be the future 
of mankind, it is evident that the normal man works in 
order to accumulate personal possessions. Co-operation, 
which has been so successful in recent years, is, as yet, 
a means towards the same end. It may be urged against 
communism that no form of government can be devised 
which will regulate production and distribution to the 
satisfaction of every one. Governments are not infallible ; 
they are human material: only with an all-wise govern¬ 
ment could communism be successful. 

Socialism shares several aims and methods with com¬ 
munism. The chief element of difference lies in private 
property, which the socialist accepts as essential. 
Schools** 0 Socialists, however, vary much in their own 
opinions, and from these opinions certain definite 
schools of thought may be extracted. 

1. The “ Scientific ” or Marxian Socialists.—The central 
figure in this school is Karl Marx, whose work, Capital , has 
been called the Bible of socialists. Marxian social- 
1. Marxian j sm | s essentially economic in character, though 

Scientific t * ie state * s regarded as necessary to achieve its 
Socialism goal. Society, according to this view, is gradually 
moving towards collective ownership. The old 
system is breaking down before new economic conditions. 
Collective ownership is the next stage in the evolution of 
society. Social structure is explained by economic con¬ 
ditions. Our whole life is in every aspect moulded by the 
economic conditions surrounding us. Up to the present 
the workers have been mere tools in the hands of the 


munism. 

Socialistic 

Schools 


capitalists. Labour is the only measure of value, and what 
has happened in the past is that the capitalists, whose 
property is the result of the aggression of the strong 
against the weak, are able to exploit the working man. 
The working man is not able to compete with the 
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capitalist, for modern machinery, added to the possession 
of land by the capitalist, makes the latter stronger and 
stronger. The workman has to work longer and harder 
than the wages he receives warrant, and the surplus above 
what he actually receives is the source of the capitalist’s 
income. 

Marxian socialism thus draws a sharp distinction between 
the capitalist and the working man, a distinction which led 
to the idea of class antagonism. The massing of workers 
in factories was favourable to combined action, and this 
action, say the Marxians, should be exercised for securing 
parliamentary majorities. Marx himself regarded the 
victory of the worker to be a matter of evolution ; others 
(revolutionary socialists) hold that workers should aim at 
the complete upsetting of the present system by a definite 
revolution. 

2. The Fabian Socialists.—The Fabian socialists, led by 
the English Fabian Society, differ from the Marxians chiefly 

in their methods. Accepting the ordinary social- 

2. Fabian j s tj c doctrine, they consider that the best way to 

bring the socialistic regime into practice is to 
secure on the part of the people the conviction that the 
socialistic type of society is the best. The Fabians abstain 
from political work and concentrate their efforts on literary 
propaganda work. The Fabian Society has as members 
several of the best known novelists and playwrights of the 
day, whose distinctly socialistic teachings have been either 
read or witnessed on the stage by hundreds of thousands. 
The pamphlets of thp Fabian Society, written largely by the 
same men,have been most influential in spreading socialistic 
ideas among the thinking classes. The Fabians are particu¬ 
larly keen on municipal socialism. 

3. The Christian Socialists.—The central idea of this 
school is that the doctrine of Christianity requires colleo 

. . tive ownership. Christian socialism was started 

3. Christian j n m {ddle of last century (1849-53) by F. D. 

Maurice, whose chief aim was to encourage co¬ 
operative production of working-men’s associations in order 
to improve the conditions of working men. Competition 
was regarded as the origin of most of the evils among 
that class. Charles Kingsley, the novelist, was a well-known 
Christian socialist. 
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4. The State Socialists.—State socialism originated in 
Germany, and only in Germany can a school of state socia¬ 
lism be said to exist, though in other countries 

Socialism t * ie influence of its theories has been very great. 

State socialism represents a compromise theory; 
it believes in preserving existing class-relations but in using 
government to carry out certain parts of the socialistic ideal. 
It seeks particularly to save the weak from the strong ; in 
this lies its characteristic note. Socialism regards all 
citizens as coming under state control; state socialism seeks 
to bring under the state control only*those who cannot take 
•care of themselves. Old-age pensions, workmen’s insurance 
and factory legislation in geneial are types of the legislation 
advocated by state socialism. 

5. Socialists of the Chair.—This term was given in 1872 
to some young German professors of Political Economy who 

advocated state interference with property rights 
f or the public welfare. Their theory was not 
■Chair ** ° really socialism but a protest against socialism. 

They are socialists only in name, not in fact; 
the name was given to them in derision by socialist 
enemies. 

6. Guild Socialists.—Guild socialism is a recent develop¬ 
ment, of which the chief exponent in England is Mr. G.D.H. 

Cole, whose theory was developed to counteract 
-6. Guild the curren t Fabian collectivistic ideas. Collect- 

Socialism ..... . . 

ivism, he considers, means a vast government 
organization which will result in bureaucratic tyranny. The 
state must have no control over industry. As organized at 
present, it is the “ corner-stone of the edifice of capitalism.” 
Labour, therefore, must be organized in unions or aggre¬ 
gations of unions, called National Guilds. The chief function 
of these guilds will be to wage war with employers and the 
state. Non-unionists are to be rigorously persecuted in 
order to force unanimity among workers. Ultimately the 
National Guilds are to control all industries. The state is 
not to be abolished, but is to continue in some sort of equal 
partnership with the guilds. The main function of the state 
will be to direct consumption!; the guilds will organize 
.production. Guild Socialism, as expounded by Mr. Cole, 
is a further development of Marxian revolutionary 
.socialism. 
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4 . CRITICISM OF SOCIALISM 


The Justi¬ 
fication of 
Socialism 


The main justification of socialism is that it protests 
against obvious evils in our present social system. Un¬ 
restricted competition has undoubtedly led to the 
rise of the capitalist or of capitalistic combin¬ 
ations and to the weakening of the working man 
as an individual. The growth of competition tends 
more and more to concentrate money and power in the hands 
of a few. The small competitor is crushed out, often in 
ways which are unfair. Duplication of machinery and 
services leads, as the socialists contend, to economic waste. 
Inequalities of wealth and opportunity also exist. Personal 
ability is subordinated to hereditary wealth and influence. 
It is difficult, in short, to see how any theory of the common 
good can be reconciled with the great inequalities and 
injustices which exist in the present system. 

There is reason for socialism; but like most theories, 
which arise as a protestagainst existing conditions or classes 
of individuals it tends to exaggeration. The 
working man has not been reduced to the state 
of complete powerlessness ihat many socialistic 
writers imagine. The growth of large-scale pro¬ 
duction has enabled workers by means of combin¬ 
ations, particularly trade unions, to become more powerful 
than they ever have been. Trade unions have become 
possible mainly owing to the congregation of large numbers 
of men in one place. Not only has the working man been 
strengthened against the capitalist in this way, but he has 
also by combination been able to exercise considerable 
influence on the legislatures of various countries. The 
socialistic attacks on capital, further, forget that labour is 
not the only instrument of production. Capital is as neces¬ 
sary as labour, though it is true that it could be organized 
in a different way. 

One of the grievances of socialists is that land is in 
private hands. The sea, the air, and the land, 
Private they S ay, are Nature's gifts to mankind, not to- 
rfLand * P t ^ 1 * s or ^ at P art,cu ^ ar individual. Many, with- 
etc. ' nut calling themselves socialists, agree with this 
proposition. They consider that land should be 
nationalized; that present owners should be gradually ejected 
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as public funds admit of fair compensation being: paid to 
them. On other individual questions, such as the nation¬ 
alization of railways, socialists have many supporters 
outside their own school of thought. Their principle, too, 
has been accepted in the co-operation movement, though the 
organizations of co-opeiation are not necessarily socialistic. 

Socialists point out in favour of their theory that it 
has been adopted in practice, with conspicuous success, in 
practically every country in the world. Com- 

Socialism petition has been eradicated in several directions 
©ci& mm government action. Why, then, they .ask, 

should this not extend ? The postal service has eliminated 
competition among: private carriers. In many countries 
government owns and manages railways. Telegraphs, tele¬ 
phones, and, in some cases, mines and steamships have 
been taken over by governments. Why should not the 
control of production and labour be similarly taken over ? 
The governments, central and local, in India may be taken 
as an example. If, in addition to the army and police, 
government can manage directly schools and colleges, 
forests, cultivation of quinine, etc., why cannot jute, cotton, 
indigo, coal-mines, etc., be taken over and managed ? 

Several arguments against this may be brought forward. 
The abolition of private ownership and management from 
all production would lessen production because 
Private it would take away one of its chief stimuli. The 
Ownership capitalist gets better results than government 
Production because he is able to enjoy the fruits of his work. 

Supply and demand at present decide the course 
of production: under government management production 
would decide demand. The capitalist is constantly on the 
outlook either to create or discover new wants and meet 
them. New wants under a government regime would not 
be stimulated. It may be argued that new wants may well 
lie dormant; on the other hand, diversification of wants adds 
considerably to the zest of life and is necessary for the 
progress of society. Thus, although the socialist would 
not, as the communist, abolish all private property, the 
argument applicable to the greater is true of the less. 

The socialist is over-optimistic in the matter of govern¬ 
ment management. Experience of government-managed 
industrial concerns is not hopeful. It is universally admitted 
27 
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that matters of general concern such as the postal service 
should be under government, and also certain monopolies. 
Socialism Though government management is usually 
and accepted as efficient, it must be remembered that 

Govern* the standard of efficiency is set in the absence of 
Manage* competition. Where governments have actually 
ment started competitive agencies, failure has been as 

notable as success. Government management, it may rea¬ 
sonably be held, will never be so efficient as private manage¬ 
ment, as it cannot offer the same prizes. Government cannot 
offer anything equivalent to a partnership in a firm to a 
manager whereby the manager can enjoy a good part of the 
income made by his own efforts. Government, again, even 
though representative, is not answerable to shareholders 
and does not risk failure. In the case of failure in an 
enterprise government would simply close down, without 
having had the economic stimulus of fighting against failure. 
Besides, the very vastness of the organization of govern¬ 
ment means delays and lack of elasticity, known at present 
as “ red tapeism ”, which might lead to a lessening of produc¬ 
tion, far greater than the saving effected by collective control. 

Most of the arguments against socialism belong to the 
sphere of economics, and cannot be dealt with here. One 
political argument, however, we must mention. Even if 
socialism were brought into practice, it would be an irksome 
and undesirable system. In the words of Herbert Spencer— 
“ Each member of the community as an individual would 
be a slave of the community as a whole.” 

If all production aqd distribution were to be managed by 
government, a huge army of officials would be necessary. 

The extension of governmental activities leads 
The also to a large number ot bye-laws and regula- 

Extension tions which tend to bring about a uniform level 

of work. In a huge organization like government 
mental*" individuality has little scope. Routine replaces 
Activities individuality ; 11 red-tape ” replaces elasticity. 

Individual interests, both in government service 


The 

Extension 

of 

Govern¬ 

mental 

Activities 


and outside, are allowed play only in so far as they do not 
clash with the uniformity of the government system. Initi¬ 
ative would be repressed. Genius, to which progress 
owes so much, would be stifled, for genius is an exceptional 
thing, and finds little place in rules and regulations. Not only 
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-so, but the attitude of the citizens would be that of lethargic 
.acceptance of what government prescribed. It is here in 
particular that the individualist position is strong as con¬ 
trasted with that of the socialist. The huge bureaucracy 
would sap individual spontaneity and responsibility. Self- 
help would be replaced by government help. 

The loss of the buoyancy and resiliency which characterize 
the present system cannot be viewed lightly. But the huge 
new civil service would have other bad effects. There is no 
tyranny so grinding as that of government departmental 
■formulas. The effect on government servants themselves 
would be bad. Improvements, especially in petty necessary 
matters, are notoriously difficult to achieve. While govern¬ 
ment may readily grant lakhs of rupees for some general 
scheme, it may take months, if not years, to argue depart- 
mentally whether two extra menials are necessary at a given 
place. The effect of this is particularly bad on government 
officers in responsible posts. Impatience with the whole 
system often leads to wilful action in cases of necessary 
improvements, to avoid the irritation caused by depart¬ 
mental procedure. Departmentalism is nevertheless 
necessary, owing to the hugeness of the organization; and 
with the extension of the organization to all matters of pro¬ 
duction and distribution it would become infinitely worse. 

The effect on the worker, too, is bad. The relative 
security of tenure which government servants enjoy is often 


Effect 
on the 
Worker 


translated by the worker to mean less work than 
under private management. In Australia, for 
example, the government labourer is said to have 
the “ government swing " of the pickaxe, as con¬ 


trasted to the more agile swing of the worker in private 


employment. The extension of the “ government swing ” to 
4 tll production and distribution might ease muscles, but it 
certainly would not result in the saving which socialists 


predict. 

In the bureaucracy, again, the officials would be continu¬ 


ally acting for their own advancement. Departmental 


Bureau* 

cmacy 


requirements do not always coincide with public 
desires, and promotion on these requirements 
may not lead to the best interests of the people. 


The increasing officialization of the country, again, would lead 


to democracy becoming the servant of officials. It may be 
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said that in a democracy the officials of government are the- 
officials of the people. This may be so in theory, indeed r 
but it is far from the case in practice. Officials in any 
government wield great power, as it is the officials who carry 
out the expressed will of the democracy. With increasing 
duties increased powers must be given to officials, with the- 
result tha* officialdom would become an empiie within an 
empire, ruled on a graded system like an army. 

Such are a few arguments against socialism. It is the 
thorough-going application o f the theory, how ever, which may 
give leasons for doubt. Many people, not professed socialists,, 
are willing to accept parts of the socialistic doctrine. In 
recent years very considerable advances have been made all 
over the world towards the realization of parts of the- 
socialistic programme. The tendency at present seems to be 
more and more in that direction, and the fact that vast enter¬ 
prises during the great European war were placed diiectly on 
the shoulders of government, has proved a lever to socialists 
for demanding an extension of direct government activities- 
The advance of socialism in recent years has been 
marked in Great Britain in two ways—social legislation 
and municipalization. Since the beginning of 
Recent this century many laws have been passed for the 
Advance of bettering of the lot of the working man. Old Age 
in* C * a * 8m Pension Acts, Employers’ Liability Acts, Work- 
Britain men’s Compensation Acts, Housing, Health* 
Insurance, and Factory Acts—all these have come 
into operation. The chief socialistic measures, however,, 
have been in municipalities, where lighting, both gas and 
electric, tramways, water and libraries are directly owned 
and managed by a large proportion of municipalities. 

In the British colonies and India the advance of socialism 


has been more marked. It must be noted that socialistic 


In the 
Colonies 
and India 


measures have not, as a rule, been adopted in 
them because of any accepted theory of socialism. 
Usually some other reason has operated. In 
England, moral and social considerations, in 



Australia, the lack of private capital, in India the lack of 
capital and initiative on the part of the people, have been the- 


main causes of government ownership and management. 


In western countries socialists now form parties of con¬ 


siderable political strength. In Germany, socialists are; 
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strong not only numerically but also because they are 
united. Socialism as a political force is relatively 
new, and in many countries it has not been able 
to unite its forces because of internal dissensions. 
In Germany, in 1917, there were in all 108 Social¬ 
ists in the Reichstag in a total of 397 members. 
In the German National Assembly, elected in 1920, there were 
165 Majority Socialists and 22 Independent Socialists, 
together representing a national voting strength of nearly 
47 per cent. In the Reichstag, after the 1928 elections, 
there were 153 Socialists and 54 Communists. In' the 
Chamber of Deputies in France there is a large representa¬ 
tion of socialists, who, in the multiple party system prevail' 
mg there, as in Germany, largely control government. In 
recent years the Radicals have olten joined hands with the 
Socialists ,* after the 1928 elections, the Socialists, Radicals, 
and Radical-Socialists together formed nearly half the mem¬ 
bership of the Chamber, and with other groups of Socialists 
and the Communists had a clear majority. 

In the two party system of England and America social¬ 
ists were not till quite recently able to secure any appreciable 
In England contr °i the lower houses, and even at present 
and the the Labour Party is in power in England only 

United because the two party system has to some extent 

States been broken up. In England, the Labour Party 
partly tepresents socialistic ideas, but is nota socialistic orga¬ 
nization, though theoretically it is the political centre of the 
socialist movement in the United Kingdom. In 1908, it was 
affiliated to the International Socialist Bureau and thus was 
■committed to socialist principles. Actually, however, 
it is controlled by the trade-unions, and in its constitution, 
adopted in 1918, the party did not openly accept socialism 
as an essential part of its doctrines. The chief socialist 
organization in Britain used to be the S. D. F., or Social 
Democratic Federation, which, in 1911, was amalga¬ 
mated with some smaller organizations and became known 
as the British Socialist (now Communist; Party. The I.L.P. 
•{Independent Labour Party) is another well-known organ¬ 
ization. It has a fairly large membership, and publishes 
propagandist papers. Other British socialist organizations 
are the National Socialist Party, which was formed by 
seceders from the British Socialist Party, the Clarion 
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Fellowship and the Herald League, named after the 
socialist papers the Clarion and Daily Herald , and the 
Fabian Society, a propagandist body, which conducts et 
Labour Research Department which carries out regular 
investigations into social and economic problems. 

In America socialism has made little headway, owing to- 
the American Federation of Labour hitherto having confined 
itself to industrial, as distinct from political agitation. On 
three occasions socialist candidates have stood for the 
Presidency, but their attempts were made mainly for 
propagandist purposes. In 1919 a National Labour Party 
was formed at Chicago with a moderate socialistic 


programme. 

The various socialist organizations are usually very highly, 
organized. They are missionary bodies as well as political,. 

and the large accessions to their strength in 
recent years show how successful their mission- 
Organiz- ary activities have been. They have speakers r 
at ions pamphlets, newspapers and magazines: the 

Vorwaetts in Germany and the Clario?i in England 
are good examples. In recent years the growth of socialism 
has been marked particularly by labour unrest shown in the 
many strikes that have taken place throughout the world* 
Before the outbreak of the Great War these strikes were 
growing rapidly. Some were only of local importance, 
but others were aimed at upsetting the whole industry 
of the country. This was particularly noteworthy in the 
railway strike in England (1911) and the strikes of the coal¬ 
miners and transport workers in 1912. Since the conclusion 
of the war. Labour unrest has been due mainly to unsettled 
economic conditions, but communistic agitation has also- 
been at work. 

The Internationale, or Internationalist Socialist Bureau' 
was created in 1900, with headquarters in Brussels. Its; 

function was to carry out the decisions of triennial;'. 
Th® international socialist conferences, to summon 

rationale international congresses in emergencies, and’to 
maintain a central socialist office for propaganda. 
The organization was suspended during the first three years. 
*of the Great War. Its activities were resumed in 1918, but. 


a proposed international conference was frustrated by the 
'opposition of the British and French Governments. An 
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inter-allied Labour and Socialist Conference took its place. 
Arrangements were made for an international conference to 
be held simultaneously with the meetings of peace delegates. 
This Conference met in February, 1919, at Berne, but several 
nations were unrepresented at the meeting, which is known 
as the third Internationale. The second Internationale took 
place at Amsterdam in April, 1919. It arose out of the 
Beine Conference and another international conference held 
in Berne at the same time—the International Trade Union 
Conference. The second Internationale created an Acting 
Commission, with headquarters at Amsterdam, which has 
replaced the original Bureau. Further congresses have 
been held since, but there has been a split between two 
** Internationales”, one, the so-called “Third Internationale” 
with headquarters in Moscow, the other, “ the Internationale” 
with headquarters in Amsterdam. 

The plethora of strikes in the years before 1914 coincided 
with the growth of a new socialistic doctrine—syndicalism. 

Syndicalism comes from the French word 
Syndical- syndicate which means a trade-union. Syndical- 
& m ism is closely connected with socialism, but it 

considers that the older socialism has completely failed to 
bring about what it professed to do. The three main ideas 
of syndicalism are : ( a ) Labour is the only source of wealth 
and the one ground for its enjoyment ,* ( b ) Wage-earners 
have the right to own and control industrial concerns ,* (c) 
In order to do so, they should, through their trade-unions, 
continually strike. Strikes are of two kinds, “ irritation ” 
strikes and the “ geneial ” strike. The irritation strike, 
or sabotage , means scamping and spoiling work to ruin 
employers. The salient element of syndicalism is the ruth¬ 
less antagonism of the worker to the employer. According 
to syndicalism not every one that works is a “ worker ” ; 
worker means wage-earner or manual worker. All other 
workers, e.g., managers and professional men, are included 
in the classes which are regarded as the deadly enemies of 
the labourer. It is thus opposed to the fundamental 
principles of democracy. Not by persuasion, or by con¬ 
stitutional majority legislation, or by co-operation, is the 
ideal of syndicalism to be attained, but by ruthless ruin of 
the upper and middle classes. Disappointed with the results 
of socialism as seen in, say, the nationalization of the Post 
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Office or the municipalization of light and water, the syndi¬ 
calist asks for a direct, immediate class war. Dogmas and 
socialistic formulae are useless ; what is wanted is action. 

It is needless to criticize syndicalism. The authors then- 
selves admit that the theory may be unsound; what they 
want is action. Action of the kind advocated would inevit¬ 
ably cause revolution. Wiser reformers among both 
employers and wage-earners recognize the community of 
interest that exists between labour and capital and this new 
sympathy is leading to new organizations. Syndicalism is 
destructive; not constructive. The syndicalist has little idea 
of how the workers are to ne organized after their victory 
over the middle and upper classes. The untortunate thing 
is that syndicalism undoubtedly played a great part in 
instigating the extraordinaiy number of strikes which 
occurred in the decade befoie 1914. 

5. THE TRUE END OF THE STATE 

Why does the state exist ? This is one of the fundamental 
questions of Ethics and Political Science. The answers 
General given to the question are manifold : each writer 

A ^ on the subject has his own solution. From the 

earliest days when thinkers began to speculate on civic life 
and conduct, atLempts have been made to formulate a 
definite end for the state. Political Science is as old as 
Pericles, but the science of Pericles in most respects is very 
different from the science of to-day. History, the material 
of Political Science, is continually changing, and Political 
Science changes with it. Both the material of the science 
and the science itself are in a continuous process of evolution. 
History gives new experience and new experience implies 
new adaptations. The conditions of human life vary ; facts 
change and conflict. Political Science deals with what was, 
what is, and what ought to be. To the change of facts is 
added the change of ideals. Conflicting facts and ideals 
cannot but lead to occasional confusion in a science in which 
the subjects are often with very great difficulty reducible to 
a single formula. 

To the ancients the state was an end in itself. Every 
detail of individual life was a matter of state control. The 
laws of the state related to the minutest particulars of 
everyday life. Individuals were not beings with separate 
personal rights ; they were mere parts of a state. The state 
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-was the supreme fact of life, and the efforts and actions of 
individuals had to flow into it just as a river flows into th6 
sea. It must be remembered that the Greeks 
made no distinction between state and society. 
Now we tend to regard the state more as a 
means towards the realization of an end than 
an end in itself ; this is based on a distinction 
latent in modern thought between state and 
Freedom again, to the Greeks, was not so much a 
as a social matter. The political liberty of the 
Greeks made personal rights and interests completely-sub¬ 
servient to the state, as exemplified by ostracism, an institu¬ 
tion by which any one who was regarded as dangerous to 
the state was expelled from it. Such a political libeity is vast¬ 
ly different from modern political liberty. Aristotle, in dis¬ 
tinguishing the various forms of government, divided them 
into normal and perverted, those with true ends, and those 
with false ends. Those with true ends existed, he said, for 
the well-being of the people as a whole ; those with perverted 
or false ends existed for the benefit of the governing class. 
False ends of this type have frequently been pursued in 
practice, though no state could exist with such a theory as 
its avowed basis. The whole course of history is marked by 
attempts of classes or sections to seize power for their own 
benefit. Up to modern times superior wealth or enlighten¬ 
ment has frequently enabled the higher classes, although 
•relatively few m numbers, to guide the policy of the state to 
their own advantage. With the growth of democracy this 
tendency is rapidly disappearing ; in fact the lower classes, 
it is often said, are now seizing power for their own benefit. 

Even when we have established a definite and satisfactory 
•theory of the end of the state, it is by no means easy to 
decide how far any given policy is true to that 
end. Self-interest often blurs the good of the 
community in practice, even when the state is 
universally admitted to exist for the good of the whole, and 
not for any part or parts. The end of the state, again, has 
frequently been regarded as something with which the state 
is not itself concerned, at least not as an active agent. The 
■end of the state is determined for it by an external power, 
such as the will of God or the forces of evolution. The state 
according to this view is an instrument in the hands of some 
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1. Order 


force outside itself, in which the free-will of man has no> 
determining power. The theocratic view of the state is an 
example. The Jewish theory was that the state existed to 
further the ends of the church, both being the creations of 
the will of God. Modern theory regards the state as a 
human institution, not an imposition of some external 
power. Its ends, therefore, are human ends. 

Many theories of the end of the state are not so much 
false as partial. Writers, in their zeal to bring. 
°f„ forward some essential ends of the state, have 
BpJs* * a sometimes elevated partial into complete or final 
ends. This is particularly the case with writers- 
of declared individualistic or socialistic tendencies. 

Order or security we have alieady seen to be the central 
tenet of the individualistic school of thought. Thought 
capable of a fairly wide interpretation, neither 
order nor security adequately represents the true- 
end of the state. Security of person and property is indeed 
a primary essential for the well being of society, but as a 
complete end of the state the theory rests on an unsound 
basis. Some, indeed, hold that the preservation of order is 
essential to the continuance of the present scheme of things. 
To preserve the present, they say, at least guarantees that 
the future will be no worse than the present. On the other 
hand, however, we live in a world of imperfection where not 
even the most optimistic can find every arrangement satis¬ 
factory. To exclude the possibility of progress, as this view 
does, is not only a mistaken view of man and society, but 
opens the way to retrogression. Man as a moral agent woqks- 
towards definite ends, But this theory regards man as static. 

Progress cannot be regarded as an end. It is a process 
2 towards an end. We must determine the end in 

rogress or< j er to ma jje progress possible. 

Happiness has frequently been set down as the end of 
the state, particularly in the form of the greatest happiness 
of the greatest number. The refutation of this 
3. H&ppi- theory belongs more properly to the realm of 
mm ethics. The theory is now discarded, but,, 

although unsound, it had a profound influence on legislation, 
especially in breaking up the results of the laissez-faire 
theories. The theory itself, like the theory of laissez-faire, 
is individualistic. It regards society as merely an aggrega* 
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tion of units, each unit having so many feelings. Society, 
however, is an organic whole, not a mere sum of individuals. 
The theory again fails in the fact that although society is an 
organic unity, there is infinite diversity in the unity. No 
two individuals agree in their conception of happiness. 
There is no standard of happiness in the world, yet the 
theory would have the state judge what is greater or less- 
happiness among the citizens. Happiness, further, is a very 
indefinite term. Happiness is not well-being. A pleasurable 
feeling in all the individuals of a given societv is by no 
means a proof that that form of society is ideally perfect. 
Another objection to the theory is that the maximum happi¬ 
ness in any given society might coincide with a great deal, 
of unhappiness for some—once granted that happiness can 
be measured. 

As a rough expression of the ends of legislation this theory 
expresses valuable truths, and it deserves credit for the 
humanitarian legislation which it undoubtedly helped to 
bring about. Happiness is a natural aim : no one wishes to 
be unhappy. The theory is a common sense expression of 
the ends of legislation, but as a complete expression of the 
end of the state it breaks down on closer examination. 

Utility has also been given as the end of the state. 
According to this view, every action of the government 
l must be useful. As a rule every action is of use, 

* 1 * 7 but it.must be useful for some end. Usefulness, 
like progress, implies something further. Utility confuses 
end and means. 

Justice, which has frequently been given as an end of the 
state, is too narrow. Abstract justice excludes other depart- 

, ments of human life—such as the economic or 

* mm intellectual lire. Justice is more a condition 
dependent on the realization of the tiue end. Complete 
justice too involves absolute knowledge, which belongs only 
to God. If justice is too narrow, then morality, the Platonic 
notion of the end of the state, is too wide. The state can 
control only the overt actions of man. The dispositions and 
motives of the moral life are outside its scope. This theory 
is true insomuch as the end of the state must be ethical. 

It would be easy to compile other formulae of the end of 
the state given by different writers or politicians. Many of 
them scarcely deserve consideration as they are frequently 
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no more than the casual statements of practical politicians. 
In the modern world, for example, democracy is sometimes 
0 , held to be the end of the state. Others, followers 

ar ® of Plato, say that the rule of one, or ideal 
monarchy, is best. There is obviously confusion here 
between the end of the state and its organization : organiz¬ 
ation, whatever it may be, exists for a certain end; to call 
the organization the end is to confuse means and end. 

Other false or partial ends we have already dealt with. 
Liberty, a term with wide connotation, may be an end, but 
it is not the sole end. In other parts of this book we have 
seen how erroneous may be the ideas undeilying certain 
aspects of liberty. The phrase Liberty, Equality, Fraternity, 
the watch-words of the French Revolution, has been given 
as an end, but its meaning is very indefinite. Equality 
we have dealt with in our analysis of Communism and Soc¬ 
ialism. Fraternity, or brotherhood, is too vague a term to 
be of practical worth. 

One other statement of the end of the state requires 
notice, viz., the nationalist. One of the best representatives 
of this view is the German political scientist, 

Nationalist Bluntschli. Not only does he clearly advance 
View * the nationalist view to the exclusion of all others, 
but, by reservations and qualifications, shows the 
inherent weakness of the theory. Let us examine 
Bluntschli’s theory. * 

Bluntschli, after dismissing various theories as mistaken, 
gives his view in these words—“ the development of the 
national capacities, the perfecting of the national 

Statement* an< ^ f* na By* * ts completion.” He adds, as a 

of a it eraen qualification to his theory, “ provided, of course, 
that the process of moral and political develop¬ 
ment shall not be opposed to the destiny of humanity.” He 
goes on to say that “ the life-task of every individual is to 
develop his capacities and manifest his essence. So, too, 
the duty of the state is to develop the latent powers of the 
nation and to manifest its capacities.” The state has thus 
a double function, the maintenance of national powers, and 
their development: " ic must secure the conquests of the 
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past, and it must extend them in the future.” 

Bluntschli adopts this "statement of the end of the state 
in preference to the public welfare, which was the Roman 
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view of the end of the state. He agrees that the Roman 
view is above criticism “if one regards the natural limits of 
the state, and especially the judicial order and 
Criticism administration, and if one avoids tiespassing 
jf *! ,e .. upon matters outside those limits, such as the 
View** 41 * ^ ree t ^ ie individual and of religions 

communities.” Public welfare is an indispens¬ 
able element in the policy of every state, yet the expression 
is insufficient. In times of extraordinary crises the state 
has to risk its existence to save its honour. Belgium at the 
beginning of the Great War could have saved its citizens by 
accepting the conditions of Germany, yet Belgium preferred 
to fight for her honour. Bluntschli recognizes that certain 
states by weakness or corruption have no right to continue 
in independent oxistence. No unprejudiced German or 
Italian, he says, can regret the destruction of the petty states 
which led to their fusion into more important wholes. Yet 
Bluntschli does not consider that public welfare covers such 
cases, and he enunciates his nationalistic theory to cover the 
defects of the other. 

The chief difficulty of Bluntschli’s theory is contained in 
his proviso “ provided that the process of moral and political 
development shall not be opposed to the destiny of 
humanity.” The destiny of humanity is therefore a necessary 
condition of his state end. The development of national 
capacities is justifiable only in so lar as it does not oppose 
the destiny of humanity. Obviously therefore the national 
end is not a final end, but only a relative or conditional end. 
The destiny of humanity is the end. 

In Bluntschli’s theory it is evident that there is a nairower 
end and a wider end. This division really depends on the 
distinction between state and society, a distinction which is 
becoming more and more marked in the modern world. In 
the Great War, when one might have expected the nationalist 
theory to be at its maximum, it was the wider end of human¬ 
ity about which we heard most. The fight of Germany 
versus the rest of the world was a fight of social and ethical, 
as well as of political ideals. The future of humanity was 
regarded as more important than the future of any state. 
This brings out the objection to the individualistic tendency 
of the nationalistic theory. We have seen already that a 
proper view of the individual implies others as well as the 
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self. The state, regarded, as in the nationalistic theory* as 
the individual writ large, is. open to the same objections as 
John Stuart Mill's theory .of individuality. National in¬ 
dividuality may develop selfishly to the detriment of society 
as a whole. The nation state may become self-centred or 
eccentric to the exclusion of more universal principles of 
development. This does not imply that national character¬ 
istics—such as we understand by “Americanism’’—are bad ; 
national diversity like individual diversity gives a fuller 
meaning to the social whole; but national development which 
endangers the whole of society, as seen in the pre-war 
German development, is undoubtedly bad. 

In the modern world we are more and more tending to look 
beyond the boundaries of states for an ideal. International¬ 
ism is gradually replacing nationalism. The dis- 
E r ® fe# *° r tinctionof the state and society as a whole is be- 

v”r‘ * coming more and more marked. The Greeks 

regarded the state as an end in itself : the ends 
of individuals or society had no place by themselves. The 
tendency in the modern world is the opposite, viz., to regard 
the state as a means. The state, however, is a necessary 
factor in social organization, and as such it has essential 
functions. Professor Burgess, of Columbia University, New 
York, definitely separates the ends of the state into three 
distinct parts—primary, secondary, and ultimate. This 
division is very largely accepted in modern Political Science 
as giving the most satisfactory solution to a vexed question. 

Strictly speaking there can be only one end , the ultimate 
end, but for purposes of exposition the tripartite division of 
Professor Burgess is’most useful. 

The primary ends of the state are simply to secure the 
primary conditions of the ultimate end, which is the perfec¬ 
tion of individuals and mankind as a whole, or simply, the 
free and full development of human life. This end may be 
realized in a world-state or among a humanity so peifect 
that state-forms are not necessary. As the human race is 
at present, individual states are necessary. The area of 
states is determined largely by the area which experience 
shows is compatible with self-government. The nation state 
must maintain order and security of person and property. 
This is essential before any progress to a higher end is 
possible. Stable government) giving security from external 
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.attacks and internal disorder, is a prerequisite of moral 
advancement. 

Once stable government is secured, progress is possible. 
This progress must first take place in the nation, where the 
state, while securing the primary essentials, must remove all 
barriers which stand in the way of the realization of the 
highest type of life. The sphere of government in relation 
to the individual must be marked out. This will vary from 
state to state according as the primary ends have been 
.achieved. The state will make room for the full and free 
development of the individual. The individual must be 
understood as the social individual living with others in a 
social whole. The independence of the state, leading often 
to much sacrifice of individual life, is justified fiom this point 
of view. It preserves its independence for the good of its 
subjects. 

Any expression of the end of the state, to meet such 
various conditions, must be very general. No better ex- 
c . . pression has yet been formulated than Aristotle's 
one usion dictum, “ The state comes into being for the sake 
of mere life : it continues to exist for the sake of the good 
life.” 


6. CLASSIFICATION OF GOVERNMENT FUNCTIONS 

The enunciation of a vague formula of state ends is a 
very indefinite guide to giving a list of governmental func¬ 
tions. Government action means government interference, 
and we have seen the widely divergent views held by different 
thinkers on that point. To the divergence of theory is added 
divergence in practice. The extent and the effect of govern¬ 
ment action varies with the social and economic condition 
of different peoples. The growing complexity of political and 
economic relations makes it extremely difficult to say what 
government activity is justified and what is not. Not only 
in the world as a whole, but in each state, conditions are 
changing rapidly, and political regulation is apt to follow the 
line of least resistance more than any preconceived theory 
-of state ends. The tendency is for government to take over 
more and more control—to be more collectivist than in¬ 
dividualist. It is difficult to foretell the direction and result 
-of many modern movements. Modern governments work on 
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the principle that interference is justified where government 
can predict the effects of governmental action, and where it 
can also predict the likely effects if no government inter¬ 
ference takes place. 


In classifying state functions certain broad lines of 
distinction are obvious, these lines being 
Consider- determined partly by a survey of the actual 
stson* practice of existing civilized governments, and 
partly from the nature of the state itself. 

First, there are the fundamental functions, necessary or 
indispensable, normal, or constituent (for all these names- 
have been used to designate them). 


These are functions which each government must under¬ 
take to ensure the existence of the state. They include the- 
maintenance of security, external and internal, 
lm n f“” da " Person and property. They have been vari- 
Function* ousl y termed fundamental, primary, original, 
necessary, essential, indispensable or normal 

functions. 


Dr. Woodrow Wilson summarizes these as follow :— 
President (i) The keeping of order and providing for 
the protection of persons and property from 
ation violence and robbery. 


(2) The fixing of the legal relations between man and 
wife and between parents and children. 

(3) The regulation of the holding, transmission, and 
interchange of property, and the determination of its 
liabilities for debt or for crime. 

(4) The determination of contract rights between, 
individuals. 


(5) The definition and punishment of crime. 

(6) The administration of justice in civil causes. 

(7) The determination of the political duties, privileges, 
and relations of citizens. 

(8) Dealings of the state with foreign powers : the pre¬ 
servation of the state from external danger or encroachment 
and the advancement of its international interests. 


Secondly, there is the vast number of functions which r 
though not necessary to the existence of the state, are 
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actually undertaken by the majority of modern civilized 
governments. Dr. Woodrow Wilson lumps them together 
under the term ministrant. These ministrant 
2. Minis- functions vary from state to state according to 
Functions th© prevailing opinions and conditions of the 
people. Dr. Woodrow Wilson sums them up 
under the following heads :— 


(1) The regulation of trade and industry. Under this 
head he includes the coinage of money and the 


President 

Wilson’s 

Classifi¬ 

cation 


establishment of standard weights and measures, 
laws against forestalling and engrossing, the 
licensing of trades, etc., as well as the great 
matters of tariffs, navigation laws, and such like. 


(2) The regulation of labour. 

(3) The maintenance of thoroughfares,—including state 
management of railways and that group of undertakings 
which we embrace within the comprehensive term “ internal 
improvement ”. 

(4) The maintenance of postal and telegraph systems, 
which is very similar in principle to (3). 


(5) The manufacture and distribution of gas, the main 
tenance of water-works, etc. 


(6) Sanitation, including the regulation of trades for 
sanitary purposes. 

(7) Education. 

(8) Care of the poor and incapable. 

(9) Care and cultivation of forests and like matters, such 
as the stocking of rivers with fish. 

(10) Sumptuary laws, such as “ prohibition ” laws. 

The extent to which the above list of functions is under¬ 
taken by government varies from country to country. So 
also does the type of control. State-railways, for example, 
are directly managed by -the government; but government 
may control railways by letting them to private companies 
on stipulated terms or by stringent regulation. Only a 
detailed analysis of all modern institutions would give a 
satisfactory answer to this question. 

To sum up, it is clear that it is impossible to fix any 

28 
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definite line of interference over which government should 

Conclusion not step ' Circumstances vary so much from one 
Sl country to another that what is regarded as 
justifiable interference in one might be justly resented in 
another. National exigencies, again, may lead to govern¬ 
ment interference in a way which few would approve of in 
normal times. In the Great European War, for example, 
government was accepted as the one managing agent in the 
vast complex of military, economic and intellectual life by 
individualist and socialist alike. 

Some of the theories examined above, however unsound, 
have served their day and generation well, for example, the 
individualistic theory ; but the police duty, as the chief func¬ 
tion of the state, is now generally rejected. The further¬ 
ance of literature, the encouragement of art and invention 
are now regarded as normal government functions ; while 
the increasing complexity of social and economic life is 
demanding more and more a moderating authority. In 
spite of this, liberty is not diminishing, but growing. An 
increase in legislation does not involve a decrease of free¬ 
dom ; experience has amply demonstrated in the last 
century that legislation is necessary to remove barriers 
to progress. With the extension of the powers of the 
people in both local and central government, legislation 
merely expresses their will. Laws are largely self-imposed, 
a fact which surely is the realization in large part of the 
ideal of liberty. 



CHAPTER XXI 


THE GOVERNMENT OF BRITAIN 


General 

Remarks 


1. HISTORICAL 

To understand the present form of government in the 
United Kingdom, the student must have a grasp of the 
historical conditions and institutions which have 
preceded it. No modern government has had a 
more continuous development than the British. 
At the present time, when dynasties have been driven out 
or have fled, when sudden revolutions have upset both 
political and social structures, the British constitution 
stands secure. Amid the shifting sands of reconstruction 
following the Great War, the British kingship has remained 
as firm as a rock. The explanation of this lies in the gradual 
evolution of British political institutions and in the firm basis 
which these institutions have given to individual freedom. 
Modern British political institutions, therefore, can be 
appreciated only by a study of the relations they bear to 
their historical antecedents. 

The first noteworthy stage of development is the Anglo- 
Saxon period, prior to the Norman conquest. During this 
The Anglo- period England was divided into several inde- 
Saxon pendent kingdoms. After the Romans withdrew 
Period from Britain, the new conquerors, the Jutes, 
Angles, and Saxons established their own forms of govern¬ 
ment. The Roman organization did not last as it did in 
France. The Teutonic invaders gathered together in com¬ 
munities similar to those they had left in Germany. But 
their life was largely a life of war. Not only had they to 
defeat the indigenous Britons, but the kingdoms had a long 
struggle for supremacy among themselves. From this arises 
the characteristic nature of the Anglo-Saxon kingship. The 
king originally was a war’ leader. He was both king and 
general. At first there were as many kings as there were 
armies,' or rather war-bands. As the stronger armies 
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subdued the weaker many of the smaller “ kingdoms 
disappeared, till at last one of the kingdoms, Wessex, the 
kingdom of Alfred the Great, became supreme over Eng¬ 
land. As far as we can judge, the Anglo-Saxon kingship* 
was partly hereditary and partly elective. It was also sacred 
and patriarchal. Kings were elected by the chief men of 
the tribe or kingdom, but election was confined as a rule to 
one family, which was looked on as sacred. As the king was 
also war leader, the king elected had to be an able general, 
so that the eldest son was not necessarily elected to 
succeed his fathei. The king acted in consultation with, 
the elders. He was military leader, final executive auth¬ 
ority, and also final judge. His judgments, or “dooms”, 
were both laws and judicial decisions. 

Associated with the king was the Council of Wise Men. 
or Witenagemot. This Witenagemot is the ultimate origin 
of the modern Parliament of the United King- 
The The Witenagemot had no regular con- 

ffemot stitution. It was summoned at the king’s will,, 
and, as far as we can judge, it was composed of the chief 
men of the time—the king’s relations, the chief officers of 
the government, the leaders of the army, the church digni¬ 
taries, and the greater landed proprietors, or thegns. There 
was no election : the members were summoned by the king. 
The Witenagemot met at irregular intervals, about three or 
four times a year. It made laws, imposed taxes, made 
appointments, and also heard cases. It elected the king 
and could also depose him, so that irom the earliest days 
in English constitutional history the head of the executive 
was to some extent responsible to the legislature. The 
actual powers exercised by the Witenagemot depended 
largely on the king. A strong king acted largely by himself; 
but the formal meetings of the Council ot the Wise Men 
kept alive at least the idea of constitutional government. 

Another permanent contribution of the pre-Norman days 


to the English government was the system of local adminis¬ 
tration. The early communities were organized 
*r° ca ! . in townships, boroughs, hundreds, and shires. 

tration 1 *" The township was the smallest unit of adminis¬ 

tration. It comprised the village, with its arable 
lands, woods, etc. tts central organization was the town- 


moot, or town meeting, which was attended by all freemen. 
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in the area. The chief officer of the town-moot was the 
Teeve. The borough was similar to the township, only its 
area was wider. The hundred was a collection of town¬ 
ships. There was a hundred-moot, which is important 
historically as it contained the germs of representative 
government. It was composed of the reeve, some clergy, and 
the “ four best men ” of each township and borough. The 
chief official of the hundred was the hundred man, who was 
sometimes elected and sometimes nominated by the chief 
local landowner. The hundred-moot met once a month, and 
transacted civil, criminal, and ecclesiastical business. Above 
the hundred was the shire, the head of which was the ealdor- 
xnan, who was appointed by the king and Witenagemot. 
Under him was the shire-reeve (sheriff), who later became 
the chief official. The shire-moot was presided over by the 
ealdorman, or by the bishop, the bishop’s diocese or area 
being the same as that of the shire. The shire-moot 
theoretically was composed of all the freemen of the shire, 
but they usually acted through representatives. The reeves 
as a rule acted as the representatives. The shire-moot was 
really a mixed assembly—partly representative, partly 
primary. It transacted shire business, civil, criminal and 
ecclesiastical. 

With the Norman Conquest a complete change came over 
the administrative system in England. The feudal system 
had developed during the earlier period and now 
■Conque®t iant ^ e feudalization of England was complete. The 
king became supreme. Local liberties and 
privileges were abolished. All the administration was cen¬ 
tralized in the king. The ealdorman of the shire was 
abolished and his place taken by the shire-reeve oi sheriff, 
who was the direct agent of the king. William the Conqueror 
-confiscated large tracts of land, and gave them to Norman 
nobles on the feudal basis. The local feudal landlords or 
barons administered their own areas. The townships, 
boroughs, and hundreds lost their previous powers. 
Baronial courts took their place. 

The centralization of authority in the king made a more 
complete organization of the central government necessary. 
William organized two great departments—the department of 
justice and the department of finance. These were presided 
■over by members of the royal family, who had the services 
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of expert officials. The head of the department of justice 
was the Lord Chancellor; the head of the finance depart¬ 
ment, or Exchequer, was the Treasurer. The principal 
officials of these departments formed one body of officials, 
viz., the Permanent Council. They were known as barons 
of the Exchequer or as Justices, according to their duties. 
These departments form the foundation of the modern 
departments. 

King William claimed to be king not by conquest, but by 
succession and natural right. Accordingly, he tried to follow 

The Great customs t ^ ie People. He was elected king 
Council 6 accordance with ancient custom. He con¬ 

tinued the Witenagemot but under a new name 
and with a completely altered character. The new council 
was known as the magnum or commune concilium (Great, or 
Common Council). The membership w T as regulated accord¬ 
ing to feudal usage. The tenants-in-chief of the king, along 
with the chief ecclesiastics (archbishops, bishops, and abbots) 
were entitled to attend. Latterly the ecclesiastics attended 
not because of their position in the church, but because of 
their tenure of land. Land ownership was the basis on 
which the Great Council was constituted. From the Great 
Council, in the course of time, developed the modern Parlia¬ 
ment, Cabinet and Courts of Law. 

The Great Council is the direct forerunner of Parliament. 
It met three times a year, but, as the work of administration 
is continuous, the king found it necessary to 
The Perman- c h oose an inner council of permanent officials— 

Council leading, ecclesiastics and barons : this was the 
Permanent Council. It had no fixed compo¬ 
sition. The king chose those whom he considered most fitted 
to give advice and carry on the work of the realm. The 
Council was smaller than the Great Council, and was always 
at hand to advise and to perform administrative work. Its 
powers were practically the powers of the king : it was the 
central legislative, executive and judicial body of the realm. 
It was the instrument for carrying out the king’s will. 

The Permanent Council gradually split up into smaller 


bodies, and these ultimately superseded the parent body. 
In course of time it became the Privy Council, and ultimately 
the Cabinet. The king used to summon to the Council 
lawyers, and others specially qualified for particular kinds- 
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of work. The lawyers and those whose duties were mainly 
financial gradually split off from the rest of the 
ment^of’ihe CounciI an< ^ formed distinct courts, according 
Permanent* to particular type of function they performed. 
Council Thus there arose: (a) The Court of the Exchequer* 
which had jurisdiction over Crown finances; {by 
The Court of Common Pleas, which dealt with civil cases 
between subject and subject; (c) The Court of the King's 
Bench, the nominal president ot which was the king. This 
court had jurisdiction over cases not assigned to other 
courts ; (ct) The Court of Chancery, the president of which 
was the Chancellor. It dealt with equity cases. These 
judicial committees were co-ordinate in authority. Appeal 
lay from them to the King in Council. 

In the meantime the Great Council was slowly develop¬ 
ing into what it finally became, viz., the English legislature. 

After the reign of William the Conqueror the 
Develop- CO urse of constitutional growth was marked by 
Great ° * on ly minor incidents till the Great Charter of 

Council 1215. The first incident of note was the 
guarantee of the liberties of his subjects in 1100 
by King Henry I. This proclamation was issued as a result 
of the arbitrary and unjust administration of his brother* 
William II. (Rufus). In it he promised to observe the laws 
of King Edwaid (the Confessor), as amended by William the 
Conqueror, and to give justice to all. Henry I. reorganized 
and strengthened the administrative system of his father : 
hence he has been called the father of the English 
bureaucracy. But he also gave liberal charters of self- 
government to towns such as London; thus also he is the 
father of English municipal government. Henry I.*s organis¬ 
ation was still further developed by Henry II., who had to 
clear up the legacy of anarchy left by King Stephen. 
Henry II. is notable for having introduced the jury system* 
for having appointed professional administrators instead of 
landowners as sheriffs, for his introduction of scutage or 
money payment in place of military service, and for his 


frequent summoning of, and the definite position he gave to, 
the Great Council. His successor, Richard I., still further 
strengthened the monarchy, but the next king, John, 
represents the extreme limit of royal power. Unpopular 
with all classes because of his territorial losses in France* 
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and especially unpopular with the barons and clergy for his 
high-handed treatment of them, he had to concede to these 
barons and clergy, who also represented popular feeling, 
the famous Great Charter of 1215. 

The Great Charter contained sixty-three clauses, many 
of which were demands for the redress of temporary and 
The Great m ^ nor grievances. Many of its clauses recount 
Charter 8 * the feudal rights of the barons and demand 
redress for wrongful exactions. One clause, for 
example, demands that the king's court shall not encroath 
on the baronial courts. The clauses which are of first 
importance in English constitutional history are those dealing 
with the general government of England. There is to be no 
taxation without the consent of the Great Council, which is 
to consist of all barons, who are to be summoned by 
individual writs, and of all smaller tenants-in-chief who are 
to be called by a general summons by the sheriff. The 
Great Council thus is a purely feudal body, for the sub¬ 
tenants and townspeople were not taken into account. A 
large number of clauses deal with the administration of 
justice. The royal courts are to be permanently situated in 
Westminster; no man is to be tried or punished more than 
once tor the same offence ; no one can be kept in prison 
without trial, and the trial must be within a reasonable time, 
before a jury of his equals. Other clauses deal with the 
freedom of the church and the means proposed to make King 
John observe the Charter. 

King John, in 1213, had tried to secure the support of 
the middle classes by summoning four “discreet men" from 
every shire to a Council (which never met) at 
TheRepre- Oxford. The interest of this attempt of John is 
iS nta . tive that it revived the representative idea which 
The Rise had existed in the old shire-moot, but had been 
of Parlia- lost in the centralized feudal monarchy of the 
ment Normans. The practice of electing assessors for 
property valuation prior to tax assessments, and 
of electing jurors for criminal cases before the King's Court 
had kept the idea alive, but it was the affirmation of the 
principle of taxation-by-consent in the Charter that gave the 
first real impetus to representative government. The 
historical stages of development are marked by (1) Simon de 
Montfort's Parliament, in 1265, and (2) Edward I.'s Parlia- 
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-ment of 1295. In Montfort’s Parliament the barons, clergy, 
and four knights from each shire were summoned. He also 
summoned two citizens from each city and two burgesses 
from each borough. This was the first time that the 
representatives of towns were brought into touch with the 
•old feudal nobility. To Edward I.’s “Model” Parliament of 
1295, about 400 members were summoned. Along with the 
high ecclesiastics, the earls, barons and knights, citizens 
and burgesses were summoned as in Montfort’s Parliament, 
and the lesser clergy were represented by proctors. Both 
Montfort and Edward I. summoned these parliaments, as 
temporary political expedients, but after Edward’s time the 
system became a normal one, and in the next century Parlia¬ 
ment assumed its modern form. As in contemporary 
France, there were three distinct “ Estates ” or classes—the 
nobles, clergy, and commons. In France these Estates 
deliberated separately, in three houses. In England the 
Estates originally decided their respective amounts of 
subsidy separately ; but they never definitely split into three 
■chambers. Gradually the lesser clergy withdrew from 
Parliament and formed a separate ecclesiastical body of 
their own, known as Convocation. The greater clergy and 
the greater barons combined and formed a single House, the 
House of Lords. The lesser barons, the knights, citizens of 
the towns and burgesses joined and formed the House of 
•Commons. Thus, by the middle of the fourteenth century, 
Parliament was divided into the House of Lords and the 
House of Commons, the form that it still preserves. 

During the century following the Model Parliament, the 
•fourteenth, the powers of Parliament became more definite. 

Two things in particular were established—first, 
Power** f* P r ^ nc ^ e that the crown could not impose 

Parliament taxes without its consent, and second, that 

Parliament had the actual power of imposing 
taxes. These financial powers are important, as from them 
grew tbe definitely legislative powers of Parliament. As a 
legislative assembly, Parliament was at first only advisory. 
Laws Ivere made by the king with the assent of the magnates, 
and at the request of the commoners. But Parliament 
seized the financial power, and the assertion of its power in 
•course of time secured for it the initiative in legislation, 
leaving the power of veto or assent with the king. In 
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Edward II.*s reign, the king, earls, barons, and commons- 
(i.e., king, lords, and commons) were theoretically looked 
on as equal in legislative power; but as yet actually the 
Commons had no power of initiation. They were only 
“ petitioners *\ In Henry VI.’s reign the Commons secured 
the right of initiating legislation equally with the Lords. 

During the Tudor and Stuart periods England passed 
from absolutism to constitutional government. The process 
was marked by a severe struggle, culminating in* 

Stuart and t * ie one king and the expulsion of 

Periods another. But, in spite of the Great Rebellion 
and the Revolution, the continuity of develop¬ 
ment was not broken. There was no sudden and complete, 
change as in the French Revolution. There were many 
notable events and notable laws and documents, but, gradu¬ 
ally and securely, the actual machinery of government 
moulded itself according to the needs of the nation, without 
any sudden break. 

The Tudor period, from 1485—1603, w r as a period of 
absolute rule. The absolutism was both necessary and 
The Tudor P° pu ^ ar * The many wars of the time required 
Period 1 * ° strong executive government, and they also raised 
the national spirit. The Tudor monarchs were 
strong ; they acted at times in the most absolute manner, 
but they were popular. Their executive government pre¬ 
vented the rapid development of Parliament. Neveitheless 
much internal legislation was passed, and the general pro¬ 
gress of that age is marked by the fact that the Elizabethan 
period was the most prolific in literature in the whole range 
of English history. 

The Tudor tradition of executive government, with dis¬ 
regard for Parliament, was carried on by the first two Stuart 
Th Stuart ^ in 2 s —James I. and Charles I.—but the struggle 
Period*** between the royal power and Parliament now 
became acute. James I. came from Scotland and 1 
did not understand the spirit of the Tudor monarchy or of 
the English people. He was a believer in the “divine right 
of kings. Moreover, the need for strong central government 
had passed. During his reign he had five Parliaments with 
each of which he quarrelled. He disregarded the legislative 
power of Parliament by issuing royal proclamations vhich 
had the force of law. He exacted taxes without the consent 
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of Parliament, which had come to regard itself as the source 
of supply, and during his reign it insisted on the formula 
** Redress before Supply.” James laid the basis for the 
troubles of his son, Charles I., who dissolved his first Parlia¬ 
ment for being over-critical and the second because it 
threatened to impeach his minister, Buckingham. His third 
Parliament presented the famous Petition of Right, one of 
the most important of English constitutional documents^ 
For a long period—eleven years—Charles ruled without a 
Parliament. In 1640, he summoned, and dissolved, the 
Short Parliament. The Short Parliament was followed in 
the same year by the Long Parliament, which drew up the 
Grand Remonstrance. In 1642, civil war started, and in 
1649 Charles I. was beheaded. After the Rebellion came 
the Commonwealth, with the Instrument of Government as 
a written constitution, the earliest constitution of its kind in 
Europe. From parliamentary government England passed 
again to absolutism under Cromwell. From the Crom¬ 
wellian system the country gladly reverted to monarchy. 
Charles II. did not revive the unpopular institutions of his 
father and grandfathei, but towards the end of his reign, he 
felt himself more powerful, and in many cases acted on his 
own initiative, without the consent of Parliament. The 
culmination of the stiuggle was the Revolution, which 
caused the abdication of Charles’s brother and successor, 
James II. The Revolution was followed by the Declaration 
of Right and the Bill of Rights, two of the fundamental 
documents of the English constitution. 

During this long period the House of Lords and House of 
Commons were gradually assuming their present lorm. In 
the fourteenth century the composition of neither 
Develop- house was clearly defined. At first, only the 

Parliament spiritual and lords temporal who received a 

writ could attend the House of Lords. The 
issuing of the writ depended on the royal will. Gradually 
the principle came to be recognized that a lord once 
summoned was always summoned, and that on liis death his 
eldest son was summoned in his stead. In the course of 
time the temporal lords became more important than the 
spiritual lords (archbishops, bishops, and abbots). They 
were superior in numbers, and the principle of heredity 
(which of course did not apply to the spiritual lords) kept 
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up their numbers. By the closing of the monasteries, too, 
the abbots were excluded. At the beginning of the Tudor 
period there were about three hundred members of the 
House of Commons. By a statute of 1430 the privilege of 
election was confined to freeholders in counties whose land 
had a yearly rental of forty shillings (now equal to about 
sixty pounds). This system continued till the Reform Act 
of 1832. In the towns or burghs there was no uniform 
system. In some, all ratepayers had the right to vote ; in 
others, only a few could vote; in others, election was by 
guilds or by landholders. The representation in the House 
of Commons increased largely. In Elizabeth’s reign above 
sixty-two new boroughs were added. Wales was also added 
to England for purposes of representation. The number of 
sittings became more frequent, and the permanence of 
Parliament was more fully recognized. Parliamentary 
Journals were started. The most marked feature of all was 
the independence of sentiment shown by the House of 
Commons. 

In spite of these developments in its constitution, the 
Tudor and Stuart kings exercised a very effective control 
Powers of over Parliament. By the issue of proclamations, 
therein k nominally with the advice of the Privy Council, 
• they were able to command a source of legis¬ 

lation independent of Parliament. Some of them also claimed 
the rights to dispense with or to suspend laws (the Dispens¬ 
ing and Suspending Powers). Parliament voted supplies, 
i.e., provided money for the Crown, but the Crown had large 
independent sources of revenue in the Crown revenues and 
the taxes which were voted permanently at the beginning of 
a reign. Parliament was also at a disadvantage by having 
irregular meetings, by the Crown managing the elections in 
its own interest, and by the domination of its business by 
the chief officials. 

But the most notable of all features of government during 


the Tudor and Stuart p°riods was the government by Council 


Council 

Govern¬ 

ment 


—in fact, this period has been called the period 
of government by Council. The chief of these 
Councils was the Privy Council, which, as we 
have seen, was an inner body of the Permanent 


Council. The Permanent Council became too large for its 


purpose, and the king chose a few members of the Council 
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for private advice. The members of the Privy Council 
originally were members of Parliament, but they were not 
responsible to Parliament. The members of the Council 
were mainly laymen, At first the Council was advisory, but 
with the first two Stuart kings it came to control all the 
administration ; it represented the king. It supervised and 
controlled administration, and issued proclamations and 
ordinances. With the king as president it was also the 
supreme tribunal. As such, it was mainly appellate in 
character, though it could assume original powers if it so 
wished. Its judicial functions were the direct outcome, 
through the Permanent Council, of the judicial prerogatives 
which belonged to the earlier kings when sitting in their 
Great Council. The judicial functions of the Privy Council 
have remained to the present day ; its executive functions 
have long since passed to the Cabinet or become purely 
nominal. 

Many other Councils arose from the Privy Council. Two 
of them became notorious in the struggles of Crown versus 
Parliament—the Court of the Star Chamber, which arrogated 
to itself the judicial functions of the Privy Council, chiefly 
for the trial of important persons, whose trials could not 
be entrusted to the ordinary courts, and the Court of 
High Commission. These Courts or Councils gave consider¬ 
able impetus to the anti-royal movement. Other Councils 
were the Council of the North and the Council of 
Wales. 

At the beginning of the seventeenth century the English 
Parliament was structurally the same as it is to-day. Some 
F I i7tK fundamental principles of the modern con- 

Century stitutional system had also been established. 

The chief of these was the legislative supremacy 
of the King, House of Lords and House of Commons, or, 
technically, the King-in-Parliament. The gradual loss of 
power by the Crown, the gradual rise in importance of the 
House of Commons as compared with the House of Lords, 
were the chief developments of the succeeding centuries. 
The chief landmarks in the rise of the House of Commons, 
were the Septennial Act of 1716, which ensured Jong and 
regular sessions; the complete nnancial control of the House, 
culminating in the Parliament Act of 1911; the extension of 
the franchise, which made the House of Commons a real 
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Franchise 


The 

Cabinet 


organ of the popular will; the predominance of Walpole, the 
first Prime Minister, and the rise of the Cabinet with its 
lesponsibility to the House of Commons alone ,* the Union of 
Parliaments between England and Scotland in 1707 ; and 
the Union of Great Britain and Ireland in 1801. The 
scope of each of the Houses was extended, but these 
unions made no material difference to their constitutional 
position. 

Till 1832, when the First Reform Act was passed, the 
House of Commons lepresented only the higher classes. As 
yet it was not a popular house. By the five 
Reform Acts of 1832, 1867, 1885, 1918 and 1928 
the whole basis of representation was changed, 
so that now the British Parliament rests on an electoral 
basis very near to general adult suffrage. The general 
system of the franchise is mentioned iater. 

We have seen how from the Great Council arose an inner 
council, the Permanent Council, and how from that inner 
council arose another inner council, the Privy 
Council. These smaller or inner councils arose 
fiom the same cause—the need of unity and 
privacy in the despatch of public business. Large councils 
are useless for executive work. They lack unity and quick¬ 
ness. As soon as the councils became too large, inner 
councils were formed. The Privy Council, like the other 
councils, became too large to serve its purpose. Its 
membership was not only indefinite, but the title “ Privy 
Councillor” was conferred on individuals as a mark of 
distinction. From the Privy Council arose another inner 
council, which in course of time became the central fact of 
English political life. That body was the Cabinet. 

The immediate predecessor of the cabinet was the 
“ Cabal " of Charles II. Charles found the Privy Council 
Its De I to ° * arge ^ or *ke conduct of public business, and 
m ^ nt eve op " selected a few leading men, usually called bis 
“ favourites \ as an inner secret council. As far 
back as Henry III.'s time there had been similar favourites, 
but Charles II, definitely chose the “ Cabal ” as his Council 
for the sake of •* secrecy and despatch M in public business. 
The name *' Cabal ” was taken from the first letters of the 
names of the favourites (Clifford, Ashley, Buckingham, 
Arlington, and Lauderdale). They met in a small room, or 
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■“ cabinet” ; hence the name cabinet, which was given at 
first in derision. At first the cabinet was chosen by the 
Crown and had no authority apart from the Privy Council, 
but latterly it completely superseded the Privy Council save 
for its judicial functions. 

The growth of real power of the cabinet dates from the 
rise of political parties in England. This subject has already 
been discussed in connection with party government. Under 
William III., the cabinet contained members of both the 
political parties of the time (Whigs and Tories). William 
found that he could not rule with such a cabinet; so he chose 
a cabinet composed of the leading members of only one party, 
the Whigs. This was the first cabinet of the modern type. 
The development of the present cabinet was furthered by 
the system which grew up under the first Hanoverian king, 
George I. Knowing no English and being unacquainted with 
English political life, George I. left matters largely in the 
hands of Walpole, who may be called the first English Prime 
Minister. At the end of the eighteenth century the follow¬ 
ing principles of cabinet government had been established : 
(a) that the members of the cabinet should be members of 
either the House of Lords or House of Commons ; (5) that 
they should hold the same political views, i.e., be members 
of the same political party ; ( c ) that they should command 
a majority in the House of Commons, i.e., be members of the 
party-in-power ; ( d ) that they should have a common policy ; 
(<?) that they should be responsible to the House of Commons 
as a body, i.e., that they should resign in a body if the policy 
of any minister were defeated in the House of Commons ; 
{{) that they should all be subordinate to the Prime Minister. 

These are substantially the principles of modern cabinet 
government. During the Great War the size of the cabinet 
brought about a repetition of the process by which the 
cabinet itself was formed. An inner “ War Cabinet ” of 
three or four members was formed. During the war party 
differences largely disappeared, and a Coalition ministry was 
formed representative of all parties. The supporters of the 
Coalition practically became a party by themselves, so that 
the system of a party-in-power continued. The Prime 
Minister, too, went outside the Houses of Parliament for 
members of his war ministry, but these ministers sought 
•election as members of the House of Commons as soon as 
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opportunity offered. With the disappearance of the Coal¬ 
ition government after the dissolution of Parliament in 1922„ 
the normal working of the cabinet was resumed. 

The cabinet, it must be noted, is unknown to the law of 
England. It is an extra-legal body ; none the less it is the 
pivot of both the legislative and the executive branches of. 
English administration. 


2. THE PRESENT SYSTEM OF GOVERNMENT IN THE 

UNITED KINGDOM 

The British constitution, as we have already seen in the 
chapter on the Constitution, is flexible and is the only 
example of its kind now in existence. There is- 
The British no definite document known as the British con¬ 
tusion ' stitution; nevertheless the constitution exists. 

It is made up of many elements. First, there 
are documents, some of which have been passed as laws by 
the ordinary legislative processes, such as the Bill of Rights, 
the Act of Settlement, the Habeas Corpus Act, the Libel 
Act, the Reform Acts, the Septennial and Quinquennial 
Acts, the Elections Acts, the Parliament Act of 1911, the 
Government of Ireland Act, 1920, and the Irish Free State 
(Agreement) Act, 1922. There are also summaries or 
statements of constitutional practice, such as Magna Chaita 
and the Petition of Right. Second, there is a vast amount 
of Common law material, matters of legal precept or of 
custom, written or unwritten. Third, there are treaties and 
international agreements which are binding on the British 
government. Fourth, there are the conventions of the 
constitution, that is, understandings or practices which 
have grown up gradually, but which have never been* 
embodied in statute law. As a flexible constitution, the 
constitution can be amended by the ordinary process of 
legislation. There is no distinction, save in content, 
between constitutional and ordinary laws. 

The supreme legislative power in Great Britain, indeed 
in the British Empire, is vested in the King-in-Parliament, 

The Le 's- ^ at * Sf ^ ouse °f Lords, and House of 

lature * 18 " Commons. Parliament is summoned by the 
writ of the Sovereign issued on the advice of the- 
Privy Council, at least twenty days before its assembling. 
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Parliament consists of two Houses, the House of Loids and 
the House of Commons. The House of Lords is one of the 
oldest second chambers in existence. Itbaschangedvery lhtle 
in its constitution since its origin, though several attempts 
have been made in recent years to alter it. Its composition 
and numbers have changed. There aie at present five groups, 
of membeis—1. Princes of the Blood Royal. They have 
technically the right to attend; actually they do not attend. 
2. Peers who sit by hereditary right. These include three 
types— (a) English peers, the cieation of whose peera’ge 
dates before 1707 (the Union of Parliaments between. 
England and Scotland); ( b ) Peers of Gieat Britain, created 
between 1707 and 1801 (the date of the union with Ireland); 
and (c) Peers of the United Kingdom. Peers are created by 
the King, on the advice of the Pi ime Minister. Peerages, 
save law peeiages, are hereditary. Every peer can sit in 
the House of Lords in virtue of his peerage, whether he be 
British born, colonial born, or Indian born. Peers are of 
five grades—duke, marquis, earl, viscount, and baron. 3. 
Scottish peets, of whom sixteen are elected for the duration 
of Parliament. 4. Irish peers, twenty-eight of whom are 
elected for life. Iri^h peers may sit for English (not Irish 
or Scottish) constituencies as members of the House of 
Commons, whereas Scottish peers or peers of the United 
Kingdom cannot become members for any constituency. 
5. Peers who sit by right of office. These are not heredi¬ 
tary. Of these there are two classes— (a) The Law Lords. 
The House of Lords is the highest court of appeal in 
England, and by special Acts provision is made for the 
creation of a number ot Law Lords. These are always 
eminent lawyers. They are presided over by the Chancellor 
for the conduct of legal business. ( b ) The Lords Spiritual— 
the archbishops and certain bishops of the church of England. 
The Archbishops of Canterbury and York, and the Bishops 
of London, Durham, and Winchester are always members. 
Twenty-one other bishops are members, in order of 
seniority. 

Members must be at least twenty-one years of age ; they 
must not be aliens, felons, or bankrupts. If a peer dies, 
his successor must become a member of the House of Lords. 
If he happens to be a member of the House of Commons 
before he succeeds to the peerage, he becomes a member of 

29 
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the House of Lords when he succeeds to his peerage, whether 
he wishes or not. 

The House of Commons consists of members representing 
county, borough, and university constituencies in Great 
Britain and Northern Ireland. The franchise 

Electorate arran S e ments used to be very complicated, but 
they have been simplified by the Representation 
of the People Act, 1918, and the Representation of the People 
•(Equal Franchise) Act, 1928. The Act of 1918 revised and 
extended the previous franchise law; several millions of new 
voters were added, and women were first admitted to the 
franchise by it. The 1928 Act, which covered local govern¬ 
ment as well as Parliamentary elections, amended and 
•extended the provisions of the 1918 Act, its special feature 
being the admission of women to the franchise on the same 
terms as men. The qualifications for the franchise are now 
as follows :—Any person is entitled to be registered as a 
Parliamentary elector who is twenty-one years of age, and 
is not subject to any legal incapacity. Every elector must 
have a residential or business qualification, or must be the 
husband or wife of a person having a business-premises 
qualification. To have a residential qualification, a person 
must actually inhabit the premises ; in other words, he must 
have his regular home in the constituency, and a person is 
not registrable as an elector unless he has resided in the 
constituency for a qualifying period of three months. The 
business-premises qualification arises from the occupancy 
of business-premises of the annual value of not less than 
ten pounds. There # is also a university franchise, the quali¬ 
fication for which is that, before registration as an elector, 

• a person must be of full age, and have received a university 
degree, or, in the case of women, the equivalent of a degree. 

Every voter must be registered, and every registered 
, elector may vote at an election. No person may vote at a 
general election for more than two constituencies. The 
4< plural vote ” used to be allowed, that is, an individual 
could vote in as many constituencies as he wished, provided 
he held the necessary electoral qualifications. According 
to the 1928 Act, if a person votes in two constituencies, in 
one of those he must have a residential qualification; in the 
other he must have a different qualification, and each vote 
must be recorded in a different constituency. 
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Two registers of electors are prepared every year (one 
only in Northern Ireland), the expenses heing met half by 
the central government, and half by local funds. University 
registers are kept by the universities and a fee not exceeding 
one pound may be charged for registration. In university 
constituencies ha\ing more than one member, proportional 
representation (each elector having one transferable vote) 
holds. AJJ elections, at a general election, are held on the 
same day. save in certain scattered constituencies. Previous¬ 
ly, elections were on different days, a fact which enabled 
plural voters to vote in various constituencies. Absent voters 
are allowed, under certain conditions, to vote by proxy. 

The basis of representation in Great Britain is one 
representative foi every 70,000 of the population, and one 
for 43,000 in Ireland. The total membership of the House 
of Commons is 015, including thirteen members from 
Northern Ireland. By the Representation of the People Act, 
1918, the numbers were raised from 670, as established 
in 1885, to 707. The reduction in numbers was due to the 
•establishment of separate legislatures in Ireland. 

No one under twenty-one years of age can be a member 
of Parliament. Ministers of the Church of England, the 
Church of Scotland and the Roman Catholic Church are in¬ 
eligible for membership. Government contractors, sheriffs, 
returning officers in the localities in which they act, are also 
ineligible. English peers and Scottish peers cannot become 
members, though non-representative Irish peers ate eligible. 
Aliens, bankiupts, lunatics, felons, idiots and persons under 
age have no vote. Peers also have no vote. Members of 
the House of Commons, other than, those who have paid 
posts as Ministers or as officers of the King’s household, 
are paid ,£400 per annum. Members of the House of Lords 


are not paid. 

A new parliament means a new House of Commons. 
Dissolving parliament means dissolving the House of Corn- 


Electoral 

Procedure 


mens and holding new elections. The abbrevia¬ 
tion M.P. (Member of Parliament) applies only 
to members of the House of Commons. Elections 


do not apply to the House of Lords. Parliaments are 
dissolved and summoned by the King. Election writs are 


issued by the Chancellor of Great Britain to returning 
•officers, who conduct the elections according to the Ballot 
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Act of 3872. The returning officer gives notice of the day 
and place of election. On the election day candidates are 
nominated, and, if there is no contest, are declared elected. 
If there is a contest a polling or voting day is fixed. The 
voting is by secret ballot. All elections are now on the 
same day, save in constituencies where it is physically 
impossible tor the people to vote on one day. After the 
counting ot the votes the writ of election is endorsed with a 
certificate of election by the returning officer and sent to the 
clerk of the Crown in Chancery. 

The expenses of election to candidates are usually heavy. 
Sometimes they are borne by party funds; sometimes the 
candidate has to pay them himself. At one time a candidate 
could expend as much as he wished during the election : 
but elections are now regulated by the Ballot Act and the 
Corrupt and Illegal Practices Act of 1883. These Acts- 
prevent as tar as possible biihei y and the exercise of wrong 
influences over voters. Seven kinds of bribery are set forth, 
with heavy penalties. A sliding scale of election expenses, 
according to the type of constituency, is laid down, and 
candidates must have a responsible agent who keeps an 
account ot all the candidate’s expenditure, and sends it 
within a given period to the returning officer. 

Till 1911 the maximum duration of a parliament was seven 


years. 

Duration 
of Parlia¬ 
ment 


The Parliament Act of 1911 fixed the period at five 
years. Parliament as legislative sovereign could 
extend itself as long as it pleased, but only during 
the War, when it was not considered advisable 
to hold elections, did it extend the period. 


The quorum of the House is forty and is decided by a 


curious procedure. If there is no quorum, an hour glass on 


the clerk’s table is allowed to run its course (two minutes), 
and if at the expiry of the two minutes there still is no 


quorum, the sitting adjourns. . 

To help in the transaction of business, there are Com¬ 
mittees of five kinds—(1) A committee of the Whole, (2) Select 


Com* 

mittaes 


Committees on Public Bills, (3) Sessional Com¬ 
mittees, (4) Standing Committees on Public 
Bills, and (5) Committees on Private Bills. A. 


Committee of the Whole is simply the whole House presided 


over by the Chairman of Committees instead of by the 
Speaker, with special, less formal rules for discussion. 
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Whea the subject is the provision of revenue, the Committee 
■of the whole is known as the Committee of Ways and 
Means ; when the subject is appropriations of revenue to the 
heads of expenditure, it is known as the Committee of 
Supply. Select Committees consist of fifteen members, 
selected by the House, or, more usually, by a Committee of 
Selection representative of all parties. Select Committees in¬ 
vestigate, and report on given subjects. They take evidence, 
keep proceedings, and make their report, aftei which they 
automatically cease. When Select Committees are appointed 
for the whole session, such as the Committee of Selection, 
and the Committee on Public Accounts, they are known as 
Sessional Committees. Standing Committees are appointed 
to save the time of the House. They consist of some sixty 
to eighty members nominated by the Committee of Selec¬ 
tion. The Chan man is appointed by a smaller committee, 
or “ panel,’* nominated by the Committee of Selection. All 
bills, save money bills, private bills and bills for confirming 
provisional orders must pass through Standing Committees, 
unless the House otherwise directs. The Standing Com¬ 
mittees are approximately of the same party composition as 
the House. Committees on private Bills are appointed in a 
similar way to consider private bills. They usually consist 
of four members of the House and a disinterested referee as 


chairman. 

The Houses ot Parliament are situated in Westminster, 
London. The annual session of Parliament used to extend 


Organi¬ 
zation of 
Parlia¬ 
ment 


from the middle of February to about the middle 
of August, but since the War, owing to the 
pressure of business, the session has sometimes 
been longer. Both Houses are summoned to¬ 
gether, but they may adjourn separately. The 


Crown cannot compel either to adjourn Each session ends 


with a prorogation to a specified date. 


The opening of Parliament is accompanied with great 
ceremonial, much of which is unintelligible save on historical 


grounds. The members assemble first 111 their own House. 
Then the members of the Commons proceed to the House of 


Lords, where the Lord Chancellor informs them that they 
may proceed to the election of a Speaker. They elect a 
Speaker, then return to the Lords, where the Speaker’s 
Appointment is sanctioned by the Crown through the Lord 



454 


POLITICAL SCIENCE 


Chancellor. The ancient privileges of the Commons are 
affirmed, after which the Commons return to their own 
House. Then the oaths are administered, and next day 
comes the King's speech. The real business of the House 
begins after the King’s speech. 

The chief officials ot the House of Commons are the 
Speaker, the Chairman and Deputy Chairman of Ways and 
Means (of Committees), the Clerk, Sergeant-at- 
Organi- Arms and Chaplain. The last three are permanent 
House of e officials. The Clerk, with his assistants, records 
Commons the proceedings of the House, signs all orders, 
and generally conducts the secretarial work of 
the House. The Sergeant-ai-Arms, with his deputies, 
attends the Speaker, enforces the orders of the House, and 
performs other such duties. 

The Speaker, whose name comes from the days when the 
House of Commons was a petitioning body, acting through 
a spokesman or “ Speaker,” is elected by the House for the 
duration of Parliament. He is not a party official. The 
man chosen is usually a member of experience who com¬ 
mands the respect in the House irrespective of his party ties. 
He presides over the House, and, as president, interprets 
the rules of the House, guides debates, announces the result 
of decisions, decides on points of order, and advises the 
House, or members, on matters not covered by law or 
precedent. He gives advice to members of any party on 
procedure. He votes in the case of a tie only. By the 
Parliament Act of 1911 he decides whether a bill is a money 
bill. He is paid ^5,000 per annum, with an official house.. 
As a rule a man elected Speaker continues in his post as long 
as he wishes, and on retiral he usually receives a peerage. 

The House of Lords does not meet so frequently, nor does- 
it sit so long as the House of Commons. Its sessions run 
concurrently with those of the House of Com- 

Lords * C raons * The legal quorum of the House of Lords 
is three : actually no business is done unless at 
least thirty members are present. The president of the 
House is the Lord Chancellor, who is a member of the 
Cabinet and the head of the judiciary. He is a party 
official, but, unlike the Speaker, he does not guide- 
debates. The Lords regulate their own debates. This 
is shown by the prefatory “My Lords” at the begin- 
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ning of every speech in the House. In the House of 
Commons the members address the Speaker—“Mr. Speaker,. 
Sir,” being the formal beginning of all speeches. The Lord 
Chancellor may vote in ordinary divisions. He has no 
casting vote. The Lord Chancellor need not even be a peer, 
though m practice he usually is. The theory is that the 
14 woolsack ” is not in the House proper, so that the Lord 
Chancellor sits outside. In the case of the trial of a peer, 
a Lord High Steward appointed by the Crown presides* 
The House of Lords has also a Lord Chairman of Committees- 
who presides in the Committee of the Whole, which is 
similar to the Committee of the Whole in the House of Com¬ 
mons. The permanent staff (Clerk of Parliament, Sergeant- 
at-Arms, Gentleman Usher of the Black Rod, who summons 
the House of Commons) are nominated by the Crown. 

Certain general principles in the legislative process must 
be borne in mind. In the first place, any measure may be 
brought before Parliament. Second, the normal 
J"* 10 . process of a bill is that it passes through each 

IW«. House. and is signed by the King, after which a 

bill becomes an Act of Parliament. Thitd, bills 
(except money bills), may be introduced in either House by 
ministers or private members. Money bills must originate 
in the House of Commons, and bills of attainder must 
originate in the House of Lords. Private members’ bills are 
presented by private members, but, unless adopted as govern¬ 
ment measures, their chances of becoming law are small* 
Priority in presenting private bills is decided by ballot. 
Fourth, the same procedure applies in both Houses, except 
that in the House of Lords amendments may be introduced 
at any stage, and in the House of Commons at given stages. 

Normally a public bill goes through five stages in each 
House—first reading, second reading, committee stage, 
report, and third reading. The first reading is purely formal. 
The minister introducing the bill asks permission to present 
it. Except in the case of very important bills, there is no 
speech or discussion. The debate on the measure starts- 
with the second reading. The debate at this stage is on 
general principles. Sometimes a motion is made that the 
bill be read six months hence, and if this is carried the bill 
is withdrawn. After the second reading, money bills and 
bills for the confirmation of provisional orders go to the 
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Committee of the Whole. Other bills may also go to the 
Committee of the Whole, if the House so directs, but as a 
mle they go to one of the Standing Committees, as assigned 
by the Speaker, wheie they are discussed in detail. Then 
these bills are “ reported ,v back to the House. Sometimes 
between the Standing Committee and Report stage, an extra 
step is added—a Select Committee stage. If the bill is 
reported by a Standing Committee, or amended by a Com¬ 
mittee of the Whole, the House considers it in detail; if not, 
the report stage is omitted. Then comes the third reading, 
when the measure is discussed as a whole, not in detail. The 
readings are usually spread over several days, but in urgent 
measures they may lake only a few hours. When the bill 
passes the third reading, it goes to the other House, where 
it passes through a similar process. If it is not amended, it 
proceeds direct to the King for signature. If amended, it 
goes back to the originating House for consideration of the 
amendments* Once signed by the King it becomes law. 

Financial legislation is subject to a special process. The 
main principles governing financial legislation are : 

(1) Finance bills must be presented in the House 
Legislation Commons »' (2) They must be proceeded on 
in a Committee of the whole; (3) they must 
proceed from the Crown, which means the Cabinet. Private 
members can make general motions only in favour of some 
particular kind of expendituie. They can also make 
motions to repeal or modify taxes which the cabinet does 
not propose to modify Every year there are two measures 
—the Appropriation Act, which deals with the grants to the 
public services for the year, and the Finance Act, or Budget, 
which (a) reviews the income and expenditure of the past 
year, (/>) gives estimates for the coming year, and (<r) con¬ 
tains proposals for raising the necessary revenue. 

The financial year officially ends on the 31st of March. 
Befoie that date the Chancellor of the Exchequer submits 
to the House of Commons the departmental estimates for 
the public services. The Committee of the Whole on Supply 
considers them and passes resolutions. These resolutions 
are later consolidated into a single Act. Discrepancies are 
rectified by supplementary grants. 

The Budget is presented by the Chancellor of the 
Exchequer in the Committee of Ways and Means, where his 



THE GOVERNMENT OF BRITAIN 


457 


proposals for raising revenue are considered. The Com¬ 
mittee leports to the House, which passes a bill embodying 
the proposals as accepted. According to the Pailiament Act 
of 1911 all money bills (the Speaker in cases of doubt decides 
which are money bills) become law with the royal consent 
-without ttie consent of the House ot Lords, if the Loids 
amend the bills. 

Private bills, that is, bills which affect persons or 
localities, e.g., bills relating to railways and harbours, are 
subject to special piocedure. Private bills 
Bn» VAte originate in petitions, and must be submitted 
.Procedure before the session in which they are to be taken 
opens. The promoters of bills have to pay 
special fees. The bills are tii st examined by officials, and 
ithen introduced, in eithei House, and lead a first time. If 
•there is a debate at the second leading and opposition is 
offered to a private bill it is sent to a Private Bills Com¬ 
mittee. If the bill is not opposed the Committee consists of 
two members and the Chairman and Deputy Chairman of 
Ways and Means. The Speaker’s Counsel also attends. 
The Committee stage of a contested bill is really a judicial 
enquiry, after this stage, private bills proceed like public bills. 

A provisional Older is an order issued by a government 
department authorizing provisionally the commencement of 
. . an undertaking. The provision is the sanction 
Order» IOn<1 or confirmation by Parliament of the under¬ 
taking, which is obtained through a process 
similar to that of private bill legislation. Both private bills 
and the confiimation of provisional oiders are mainly depart¬ 
mental. The parliamentary processes are usually formal ; 
■only in the case of serious opposition is the parliamentary 
process evident. 

By the Parliament Act of 1911 the House of Commons is 
practically supreme m all legislation. It is completely 
master of financial legislation. According to the 
House of Act, public bills, other than money bills or a 
HouMof bdl extending the maximum duration of Parlia- 
Commons ment, if passed by the House of Commons in 
three successive sessions, whether of the same 
Parliament or not, and rejected by the House of Lords, may, 
with the royal assent, become law without the concurience 
of the Lords, provided that two years have elapsed between 
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the second reading in the first session in the House of Com¬ 
mons, and the third reading in the third session. The Act 
directs that all bills under the Act must reach the House of 
Lords at least one month before the end of the session. The 
Act thus establishes the ultimate legislative supremacy of 
the House of Commons, though adequate precautions are 
taken to prevent hasty legislation by the House acting singly. 

The rules governing the conduct of business in the House 
of Commons are extremely complicated. The ordinary 
c member knows only the general rules. For 

Business °* details h e bas to depend on the expert advice of' 
the Speaker or of the permanent staff of the- 
House. The rules are of three kinds—standing orders, which 1 
are permanent; sessional orders, which apply for the session 
only ; and geneial orders, which may be temporary or may 
become permanent. The Speaker regulates all business. He- 
decides who may speak. He may stop any member from, 
speaking for unnecessary repetition or irrelevance. He may 
ask a member to withdraw for unruly or uncivil conduct— 
a process technically known as “ naming ” a member. A 
member may speak only once, save in Committee where he 
may speak as often as he wishes to, and on points of personal, 
explanation and points of order. 

There are two methods of closing a debate—(1) 'Dis¬ 
closure, which, when carried, brings the debate to a close. 
It was introduced originally against obstructionist members 
who tried to prevent bills from passing by prolonging the 
debate indefinitely. To carry the closure one hundred 
members must support it in the House, and twenty members, 
in Standing Committee. It takes the form of a motion in 
the words “ That the question be now put.” (2) The 
guillotine, or closure by compartments, according to which 
a time is fixed lor the debate. 

When the time expires the debate automatically ceases. 
When the debate is finished the vote is taken. The Speakex 
asks the Aves and Noes to signify their wishes. The mem¬ 
bers' call out Aye or No in chorus, but the result is usually 
challenged. Then it is repeated, after which a division is 
usually called for. The members proceed to the lobbies* 
where they are counted individually by tellers—the Ayes 
going to one lobby, the Noes to another. The result is finally 
announced by the Speaker. 
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The House of Lords has a similar procedure, but there 
is less obstructionism and more dignity in the conduct of 
business in that House. 

The members of each House have certain privileges. 
These privileges are guaranteed partly by ancient custom 
and paitly by statute law. They apply to the 
Privileges House of Lords, the House of Commons, as 
Members Houses of Parliament, and to individual members. 

At the commencement of each parliament these 
privileges aie granted to the Commons by the Crown at the 
request of the Speaker. The mam privileges are':— 
(a) Freedom from arrest which is enjoyed during the session 
and for forty days before and after it. It does not protect 
members ftom arrest for indictable offences, or from any 
process in civil actions save arrest, (b) Freedom of speech. 
This means that a member is not responsible outside Parlia¬ 
ment for anything said inside, (r) The right of access to the 
Sovereign, individually for the Lords and collectively for 
the Commons. ( d ) That a “favourable construction” be 
given to the proceedings of the House. This is an old- 
standmg privilege which is now extinct, because it is not 
required. Members are also exempt from jury duty, but not 
(as they once were) from acting as witnesses. Each House 
has the right to regulate its own proceedings : each also has 
the right to commit persons for contempt. Thp House of 
Commons used to have the right to settle disputed elections, 
but this it has given to the courts. All cases of treason and 
felony in the case of a member of the House of Lords must 
be tried by the House of Lords under the presidency of a 
Lord High Steward appointed by the Crown. Members of 
the House of Lords are exempt trom arrest in civil causes. 
They are also entitled to enjoy the various privileges, 
dignities and rights inherent in their dignities. 

As we have seen, the successor of a peer must be a 
member of the House of Lords. AmemberoftheHou.se of 
Commons cannot resign. When he wishes to be 
cku* relieved of his duties, he must apply for the 

Hundreds sinecure office known as the Chiltern Hundreds. 

Tenure of this office disqualifies him from acting 
as a member. 

The mainspring of the whole legislative and executive 
system of the United Kingdom is the Cabinet. The Cabinet 
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controls the whole course of legislation as well as the 
administration. Thus in one body are combined the two 
“powers,” the legislative and the executive. Theoretically 
the King is head of both the legislature and the 
The executive, but ail real power lies with the 

am| CUt ' Ve Cabinet. The Cabinet is chosen from members 
Legislative- fc be party-in-power. The members are chosen 
The from both Houses, but the party-in-power is 

Cabinet decided by the elections to the House of Com¬ 

mons. The bead of the Cabinet is the Prime 
Minister, who can continue in office only so long as 
he commands the confidence ot the House of Commons. 
The normal procedure for the formation of a Cabinet is 
as follows :—The King sends for the leader of the most 
powerful party in the House of Commons, and asks him 
to form a ministry. If the leader of the party thinks he 
can form a Cabinet which will command the confidence 
of the House of Commons he will accept office, and 
forthwith proceed to select the membeis of Cabinet from 
his own party. He chooses the leading men ot the party, 
having due regard to their abilities as future ministers, 
to their debating powers, and to their services to the party. 
He submits the names chosen to the Sovereign, by whom 
they are formally appointed to their offices. The number 
of members varies from time to time. Before the War the 
Cabinet used to be composed of the Prime Minister, who is 
usually First Lord of the Treasury, the Lord Chancellor, the 
Chancellor of the Exchequer, five Secretaries of State, 
the Lord Privy Seal-, the Lord President of the Council, the 
First Lord of the Admiralty, the President of the Local 
Government Board, the President of the Board of Education, 
the President of the Board of Agriculture, the Chancellor of 
the Duchy of Lancaster, the First Commissioner of Works, 
the Postmaster-General, the Secretary for Scotland, and the 
Chief Secretary for Ireland—in all about nineteen members, 
but the Prime Minister could expand or contract it as he 
thought fit. The Great War made a complete alteration in 
the Cabinet system. For the conduct of the War, the Prime 
Minister found the Cabinet far too large, and he formed a 
War Cabinet, a smaller body, of five members. This War 
Cabinet became later the Imperial War Cabinet, to which 
representatives of the Dominions were added. During, and 
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immediately after the War, a large number of new depart¬ 
ments or ministiies were created—the ministries of Labour, 
of Pensions, of Supply (Munitions), of Food Control, of Ways 
and Communications, of Shipping, of National Service and 
Reconstruction and of Health. The expansion of the 
administration made it impossible to include the heads of all 
departments in the Cabinet. 

The War Cabinet, which started at the end of 1916, was 
a small body of five members, only one of whom was a. 

department head. The others were “ mimstci s 
Cabinet with portfolio," i.e., they had no specific po*>t in 
the administration. They were able to devote 
their whole attention to war affairs without being burdened 
with a department. Likewise the previous members of 
Cabinet who were departmental heads weie free to manage 
their departments without the burden of Cabinet meetings. 
A separation was made between policy and actual adminis¬ 
tration. One body devised the policy : the other carried it 
out. The War Cabinet was a miniature legislative body, and 
its power was enhanced in this respect by the servility of 
the House of Commons. In the conduct of war the executive 


is supreme, hence the Cabinet, and the later War Cabinet, 
was able to dictate to the House of Commons. The House 
had the right and power to refuse to pass measures, but as 
a matter of fact it never exercised the right: it could not 
have done so without risking internal revolution. The people 
were not in a mood for discussion or delay. What they 
wanted was swift and decisive action. Another result of the 
War Cabinet system was that the Prime Minister ceased to 
be leader of the House ot Commons. He delegated the 
function of leadership to the Chancellor of the Exchequer. 

After the general election of 1918—held immediately on 
the conclusion of the War—the War Cabinet continued. 


Recent 

Develop¬ 

ment 


The new House of Commons at first was as sub¬ 
servient to the Cabinet as its predecessor, but 
gradually it reasseited its powers. The Govern¬ 
ment was defeated on more than one occasion, 


but no resignation followed. The Prime Minister, however, 


deemed it wise to end the W ar Cabinet and a new Cabinet 


on the old lines was created. Most of the pre-war offices 


were represented in this Cabinet, with the addition of the 


Minister of Ways and Communications (Transport), the 
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Minister of Health and the Minister of Labour. One 
Minister without portfolio was included. The total number 
was nineteen. 

In the second half of 1922 the Lloyd George Coalition 
Government resigned, and was succeeded by a Conservative 
Government formed by Mr. Bonar Law, who 
Position resigned owing to ill-health in 1923 and was 
succeeded as Prime Minister by Mr, Baldwin. 
With the break up of the Lloyd George ministry the pre-war 
party type of government was re-established, and has con¬ 
tinued since. The present (Labour) Cabinet consists of 
nineteen members—the Prime Minister, who is also the 
First Lord of the Treasury, the Lord Pi ivy Seal, the Lord 
President of the Council, the Lord Chancellor, the Chan¬ 
cellor of the Exchequer, seven Secretaries of State, the 
First Lord of the Admiralty, the President of the Board of 
Trade, the Minister of Health, the Minister of Agriculture 
and Fisheries, the President of the Board of Education, the 
Minister of Labour and the First Commissioner of Works. 
Other offices, e.g., the Attorney-General, the Chancellor of 
the Duchy of Lancaster, and the Postmaster-General, which 
used to be of cabinet rank, are not at present included. The 
post of Chief Secretary for Ireland was abolished as the 
result of the constitution of Northern Ireland and the Irish 
Free State. 

In 1918 a committee called the Machinery of Government 
committee, the president of which was Lord Haldane, pre¬ 
sented a report in which are given the most 
, modern views of the functions of the Cabinet. 
'Committee The main conclusions of the committee were that 
the Cabinet, “ the mainspring of all the 
mechanism of government, " (1) should be small in number, 
with ten or twelve members; (2) that it should meet 
frequently; (3) that it should be supplied with all the 
material necessary to enable it to reach rapid decisions ; 

(4) that it should take into consultation all ministers whose 
departments are likely to be affected by its decisions; and 

(5) that it should have a systematic method of seeing that 
its decisions are carried out by the executive departments. 
These things are necessary, according to the Committee, to 
^enable the Cabinet to fulfil its functions, which are, in the 
words of the report—“ (1) the final determination of the 
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policy to be submitted to Parliament; (2) the supreme 
•control of the national executive in accordance with the 
policy prescribed by Parliament; and (3) the continuous co¬ 
ordination and delimitation ot the activities of the several 
departments of state.” 

The Cabinet controls the course of legislation through its 
power of initiating measures. Every important measure is 
proposed in Parliament by the member of 
Co trol Cabinet within whose province the subject lies. 

n The Cabinet is jointly responsible for the 

measure. As a rule a Cabinet measure goes through' the 
House of Commons safely, because the Cabinet, being com¬ 
posed of members of the party-in-power, controls the 
majority of votes. It also controls the business of the 
House. If, however, it does not control the majority, the 
Prime Minister must recommend a dissolution of Parliament 
to test the feeling of the nation, for without a majority 
he can do nothing. If his party is beaten at the elections, 
the Prime Minister must lay his resignation before the 
King, who summons the leader of the party which now can 
command a majority in the House, and asks him to form a 
ministry. 

The Cabinet is thus completely responsible to the House 
of Commons. A majority in that House is absolutely 
essential to the life of the Cabinet. There are 
Cabinet parties also in the House of Lords, but their 
•ibiUtsT” power over the Cabinet may be judged from the 
fact that from 1905 to 1922 every Prime Minister 
and Cabinet was of the opposite political party to the 
majority in the House of Lords. The Prime Minister usually 
so arranges the ministerial appointments that a number of 
posts are given to peers. It must be noted that all ministers 
of the Crown do not serve in the Cabinet: only the heads of 
same of the ministries are included. There are many minor 
ministerial offices which are filled by selection by the Prime 
Minister from the Houses of Parliament, such as Under- 


Secretaryships of State and Parliamentary Secretaryships. 

Through the Cabinet the House of Commons controls the 
legislature and the executive in one body. Parliament in 
itself does not govern : it controls the government, which is 
the Cabinet. The Cabinet in its turn dominates Parliament, 
for it is composed of the leaders of the party which has the 
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Parlia¬ 
mentary 
Conti ol 
Questions 


Its Legal 
Position 


majoiity of votes in the House of Commons. Thus the* 
Cabinet really is the centre of the whole legislative and 
administrative system of the United Kingdom. Apart from 
voting power, the members of the Commons 
exeicise control in administrative matters by 
means of questions. Members may ask questions 
of ministers piovided due notice is given and the 
question can be answered without detriment to the 
public good. No debates follow questions, as in the French 
interpellations, but the question system is a useful instru¬ 
ment for the prevention of jobbery and maladministration. 

The Cabinet is not known to the law. Legally its 
members have power as members of the Privy Council. The 
Prime Minister’s post was legally recognized in 
1905, when special piecedence was granted to the 
holder. No salary is attached to the post of 
Piime Minister, but he normally holds a paid office, the 
most usual being that of First Loid of the Treasury. 

The Cabinet conducts its proceedings in private. Before 
the War no minutes of its meetings were kept. The War, 
however, compelled it to keep regular proceed¬ 
ings. Outsiders were brought in tor consultation, 
agenda papers were issued and minutes kept. In 
1918 a Report for the year 1917 was issued. A regular 
secretariat was also established. Some of these departures 
from old custom by the War Cabinet have become regular 
features. 

We have already noted the fact that the executive and 
legislative are combined in one body. Parliament also 
exercises certain judicial functions. The chief 
judicial functions of the High Court of Parlia¬ 
ment, as it is technically called, are—( a ) the 
power ot each House to deal with its member¬ 
ship and constitution; (£) the power of the two 
Houses to impeach public officers and enact Bills of 
Attainder. This is purely theoretical. The responsibility 
of the Cabinet to the House of Commons has made impeach¬ 
ment obsolete. ( c ) The power of Parliament, by means of 
an address of both Houses to the Crown, to remove certain 
officers, such as judges ; ( d ) powers of the House of Lords. 
only, (i) as the final court of appeal, and (it) as the court, 
to try peers for treason and felony. 


Its Pro¬ 
ceedings 


The High 
Court of 
Parlia¬ 
ment 
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House of 
Lords as a 
Court 


Executive: 
The Crown 


In theory the whole House of Lords can act as a court. 
In practice the judicial functions are exercised by the Lord 
Chancellor and the “ Law-lords ”—who are 
eminent lawyers specially created life-peers for 
this judicial purpose. These are sometimes 
helped by other lawyers specially called to 
serve, e.g., in cases coming from India, an Indian lawyer or 
English lawyer versed in Indian law is usually summoned. 
The House of Lords is the final court of appeal from all 
courts (save ecclesiastical) in the United Kingdom. 

In theory the King is head of the whole constitutional 
system in the British Empire. He has the initial and final 
word in legislation; he is the head of the 
The executive ; all executive acts being done in his 

name ; he is also the “ fountain of justice ”, for 
technically all judgments are given through the 
courts in his name. In piactice Parliament controls legis¬ 
lation. The King’s power of initialing legislation belongs 
to the Cabinet, and his veto power is never exercised. 
Were it exercised, it would be exercised on the advice of the 
Prime Minister, but the Prime Minister, with the Cabinet, 
controls the legislation, so the veto is not necessary. His 
executive powers are exercised by the Cabinet, and his 
judicial powers by the courts, which are free from royal 
interference. 

The nominal and actual powers of the Sovereign in legis¬ 
lation really sum up the constitutional practice of Butain. 

Theoretically, Parliament exists at the will of 
Legislative the King, and transacts business at his pleasure, 
rowers jj e summons a nd piorogues the Houses : he can 
dissolve them at any time. No Bill can become an Act 
without his signature. He can issue proclamations and 
ordinances, a power now used only for the Crown colonies. 
Actually all these acts are done on the advice of his 
ministers. The ordinances he issues are really orders passed 
under statutory law. The Cabinet controls the whole field. 

Nominally, his executive powers are enormous. He has 
to see to the execution of all laws and to the pro- 
Executive p er working of the administrative services. He 
Powers k ag t j ie appointing, with a few exceptions, of 
all the highest public officers, and he can remove all 
officers, save judges, members of the Council of India, the 

30 
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Comptroller and Auditor-General. In his hands lies the 
expenditure of all public money according to the Appropria¬ 
tion Act. He has the power of pardon. He creates peers 
and grants honours. He orders the coining of money* 
He grants charters of incorporation. He is the commander* 
in-chief of both the army and the navy. He also raises 
them, according to the conditions laid down by Parliament. 
He represents the nation in its dealings with the foreign 
powers. He appoints all ambassadors. He supervises the 
whole field of local government. He is also head of the 
churches, and as such summons Convocation and appoints 
the chief church dignitaries. 

Actually, the Cabinet is responsible for all the acts of the 
King. “ The King can do wrong ” is an English con¬ 
stitutional maxim, which means that ministers 
Actual are responsible for all executive work done in 
©wera foe King’s name. “ The King reigns, but does 
not govern.” He has only nominal, not actual powers. 

Even the so-called powers of the King’s prerogative are 
dead. The prerogative, as defined by Professor Dicey, is 
the “ residue of discretionary and arbitrary 
The Pre- authority which at any time is legally left in 

rogatiye fo e hands of the Crown.” This residue is now 

merely nominal. Certain privileges still belong to the 
King. The civil list is at his disposal. He can buy and sell 
property like a private individual. At one time vast landed 
properties were attached to the Crown. Now they are 
managed by government, a lump sum of money having been 
given in exchange. * The King enjoys immunity from 
political responsibility. He is free from restraint, i.e., he 
cannot be arrested nor can his goods be seized. He is also 
free from the chief taxes—save taxes on land bought by 
himself. 

' His real authority nowadays lies in his right to be con¬ 
sulted—a most important right—and the personality of the 
King has had most important effects in many cases. He 
can discuss public matters with his ministers, and offer 
advice, encouragement or warning. 

One of the most remarkable phenomena of modern 


political development has been the security of the British 
kingship. While the Great War destroyed several dynasties, 
the English kingship seems more firmly grounded than ever* 
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The reasons are many. In the first place, the King is the 
■constitutional head of a constitution which has never known 
a serious break ; in the second place, the monarchy is the 
pivot on which the machinery of government turns. All acts 
of government are done in the King’s name, and 
The the very constitutional practices (e.g., cabinet 

■of*the' ty government), which have taken the real power 
Kingship from the King, really depend on the kingship, 
which is the pivot of the system. In the 
third place, the parliamentary system of government 
in Britain has taken from the King those powers 
which might have endangered his position, and, by 
his position in that system, he has become as '* popular ” 
.an institution as Parliament itself. In the fourth place, the 
King can, and does, make himself really useful in national 
■difficulties. He can suggest methods, or use his influence 
to persuade. In the fifth place, from his exalted position 
he can encourage, warn, and set an example. The work of 
King George in the Great War is ample evidence of this. 
In the sixth place, the kingship is the greatest institutional 
bond of union in the Empire. Through the King more than 
any other agency the Empire is held together. Parliaments 
and other institutions differ, but the King is the King from 
one end of the Empire to the other. Visits of the King, or 
the Heir-apparent, to the dependencies beyond the sea are 
the seals of imperial unity. In the seventh place, the king- 
ship, or royalty, is deeply ingrained in the English heart. 
Save for one short period (during the Commonwealth), there 
has been a regulai succession of Kings and Queens in 
England since England was England. Finally, the Royal 
house is the centre and example for the whole of the social 
life of England. The King is supreme in dignities and pie- 
cedence, and the “pomp and circumstance ” of royalty appeal 
in England, as in India, much more than the austerity, 
simplicity and newness of other types of constitutional chiefs. 

The various depaitments of governments are conducted 
by ministers and a permanent civil service, which 
is recruited under the examination system, 
menu*" Some of the posts usually included m the 
Cabinet (e.g., Lord Privy Seal, and Lord Presid¬ 
ent of the Council) are sinecures. Their utility lies in the 
fact that the Prime Minister is able to give them to 


Depart¬ 

ments 
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Exchequer 


outstanding men of his party who do not wish to have the 
cares of important administrative posts. 

The Lord Chancellor, originally called Lord High 
Chancellor, occupies one oi the oldest offices in the British 
Government. His duties are partly equivalent 
L °H d to tf 1036 °f the Minister of Justice in other 
...anee...©r governments. He is the chief judge of the-High 
Court of Justice and the Court of Appeal, and he presides 
over the House ot Lords, which, as we have seen, is also a 
.judicial body. He is in charge of the Great Seal. Justices 
of the Peace and county court judges are appointed and 
removed by him. He has also extensive ecclesiastical 
patronage. 

The Chancellor of the Exchequer is head of the Treasury, 
though in theory the Exchequer is only a branch of the 
Treasury. Originally he was known as the Lord 
High Treasurer, but iii 1714 the functions of the 
treasury were put into commission, i.e., placed 
under a board called the Lords of the Treasury. 
This board, the First Lord of which is usually 
the Prime Minister, is renewed with every Parliament, but 
does not meet. The Chancellor ot the Exchequer controls 
the Treasury by himself. 

The First Lord of the Admiralty, who used to be known 
as the Lord High Admiral, is head of all naval affairs. 

Associated with him is the Board of the 
J* he F, J Bt Admiralty, which is composed of himself (First 
Admiralty e Lord), fpur naval lords, who are professional 
experts (captains or admirals), a first and a 
second civil lord, with a parliamentary and a permanent 
secretary. The Board of the Admiralty meets regularly. 

The seven Secretaries of State are really holders of the 
same office, the Secretaryship of State, and in theory each 
secretary is competent to perform the duties of the 
. others. Originally there was only one Secretary 
of Suite"** State, but with the expansion of government 
business ultimately six more were created. 
Each has his special duties, as indicated by the names :— 
(a) The Secretary of State for Home Affairs. He deals with 
matters usually dealt with by the Minister of the Interior in 
other governments, save in so far as some of the functions 
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"have been given to other ministries. Generally speaking, he 
■deals with affairs not dealt with by other departments. 
<(b) The Secretary of State for Foreign Affairs. He deals 
with foreign affairs. Protectorates used to be under his 
department, but now they are usually placed under the 
Secretary of State for the Colonies. ( c ) The Secretary of 
State for the Dominions and Colonies. This office is really 
a double one. It used to be the Secretaryship of State for 
the Colonies, but in 1925 a new Secretaryship of State for 
Dominion Affairs was created. A new Dominions Office 
was set up which took over from the Colonial Office all 
business connected with the Self-governing Dominions, 
including the Irish Free State, Southern Rhodesia, and 
some South African territories, and also business relating to 
the Imperial Conference. The Secretary of State occupies 
the two offices, (d) The Secretary of State for War. 
(e) The Secretary of State for India. (/) The Secretary of 
State for Air. (g) The Secretary of State for Scotland. 
'This post was raised to the status of a Secretaryship of 
State in 1926. 

There are several administrative boards, or commissions, 
the head of which is the president. He alone is the executive 


Adminis¬ 

trative 

'Boards 


chief. The boards are nominal. One of these 
boards, the Board of Trade, was originally a 
committee of the Privy Council. Others, the 
Boards of Education and of Works, are purely 


administrative creations (the head of the Board of Works 
is called the First Commissionei of Works). Two Boards, 
the Local Government Board and the Board of Agriculture 


and Fisheries, were abolished in 1919, and replaced by 


ministries. The Ministry of Health, which was established 
by the Ministry of Health Act, 1919, absorbed the duties of 
the Local Government Board ; and the Ministry of Agricul¬ 


ture and Fisheries, established by the Ministry of Agricul¬ 
ture and Fisheries Act, 1919, replaced the Board of 


Agriculture and Fisheries. Both these ministries cover 
England and Wales only; separate authorities have been 
•constituted for Scotland. The newer ministries— Labour 


and Pensions—are all administrative creations. 

There is also a number of legal appointments, the holders 
Legal Ap- °f which rank as ministers. Sometimes they are 
polntments included in the Cabinet. The Attorney-General, 
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the Solicitor-General, the Lord Advocate (Scotland), and the 
Solicitor-General for Scotland are the chief legal officials. 

Up to 1925, if a member of the House of Commons became 
a minister he had to seek re-election in his constituency. 

The theory underlying this constitutional usage was that 
the member had again to secure the confidence 
of Re Ple constituents. The practice was more vex- 

election atious than useful; indeed it was sometimes 
positively baneful, for if the Prime Minister was 
not certain of public support, he had to choose not the best 
man for a vacant post, but a man who secured a large and 
safe majority at the last elections. 

The Privy Council still retains a nominal importance in- 
executive matters. Its chief importance actually lies in its 
judicial position. Theoretically, and legally, the 
CouiJcil^ Priv y Council is still the advisory body of the 
' ounw '' King. All members of the Cabinet are made, 
privy councillors. The Council never meets as a whole. 
One or two members can fulfil the legal forms necessary for 
its actions. Technically proclamations and “ orders-in- 
council ” are issued by it ; actually they are issued by the 
Cabinet, whose members are also privy councillors. Privy 
councillors are appointed for life by the Crown, and can be 
dismissed by the Crown. The conferment of the title “Privy 
Councillor ” gives the councillors the right to use the 
phrase “ The Right Honourable.” There are three classes- 
of privy councillors—cabinet ministers; holders of important 
posts, such as ambassadors; and persons eminent in law r 
literature, and science. The dignity of privy councillor ranks 
officially next to that of a peerage. 

The courts of Great Britain arose originally from the 
Permanent Council. The system of judicial administration 
thus was centralized. The king originally was the 
S l rten^ t,icial JtK * ge ’ kut with the growth of his judicial 
y * em work he had to organize courts to administer 
justice throughout the realm. The first attempt at organiz¬ 
ation was the judicial circuits, when the judges of the King’s 
Court went from place to place to hear cases. The court of 


the King’s Bench, the Court of Common Pleas, and the Court 
of Exchequer all used to send out circuit judges. The Court 
of Chancery remained centralized in London. In 1873, the 
Judicature Act organized the courts, giving fixed areas of 



THE GOVERNMENT OF BRITAIN 


471 


jurisdiction to each. This Act, with subsequent amending 
Acts, is the basis of the modern English system. Before 1873 
a certain amount of decentralization had begun by the crea¬ 
tion, in 1840, of county courts, with a purely local jurisdiction. 

The outlines of the modern judicial organization are as 
follows. At the base are the county courts, for civil cases, 

_ and the courts of the Justices of the Peace and 

Outline of t k e borough criminal courts, for criminal cases. 
ation* 112 At the top there is the Supreme Court of Judica- 
tute, which has two branches, the High Court of 
Justice and the Court of Appeal. Above these, as final 
Courts of appeal, are the House of Lords and the Judicial 
Committee of the Privy Council. 

The County Courts cover certain areas of jurisdiction (not 
co-terminous with the administrative county) for civil cases. 

A judge, appointed by the Lord Chancellor, goes- 
Court*/ on c ^ rcu * t to eac h area. The judge usually sits 

s alone, though litigants may demand a jury of 

eight members. The County Courts have exclusive jurisdic¬ 
tion within certain limits. In some cases litigants at 
their own option may go to the County Courts or to the 
High Court of Justice. Appeals lie from the County Courts, 
to the High Court of Justice. 

Justices of the Peace are appointed, and removable by 
the Lord Chancellor, on the recommendation of the Lord- 
Lieutenants of the Counties. Justices used to 
Justice* have administrative functions, which were 


County 

Courts 


of the 

Peace. 

Petty 

Sessions 

and 

Quarter 

Sessions 


abolished by the Local Government Act of 1888. 
They are appointed by county areas, each 
county has its Commission of the Peace, which 
includes the judges of the Supreme Court, 
members of the Privy Council and the Justices, 
of the Peace. Justices may act singly, or in petty 
sessions and quarter sessions. Most of their 


important work is done in quarter sessions, where all the 
Justices meet. The Justice of the Peace acts as a police 


magistrate : he orders arrests, examines, and tries cases. 
At Petty Sessions, where two justices constitute a court, 
minor criminal cases are tried, appeal lying to the Quarter 
Sessions. Quarter Sessions are held four times yearly, but 
similar courts may be held at other times, called “ general 
sessions.” The Quarter Sessions Court has both original 
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and appellate functions. Appeals may be made from the 
Quarter Sessions to the High Court ot Justice. The Quarter 
Sessions may also commit cases to the assizes. The assize 
courts are held four times a year throughout the country by 
Commissioners nominated by the Crown. These Com¬ 
missioners are, as a rule, Judges of the King's Bench 
Division of the High Court, though occasionally senior 
King’s Counsel are nominated. Trials take place before 
one Commissioner only. All criminal trials except those 
which come before a court of summary jurisdiction are 
conducted before a jury of twelve. 

The High Court ot Justice has both civil and criminal 
jurisdiction, and it is both original and appellate. It has 
three divisions—Chancery, King's Bench (including the 
old Court of Common Pleas and Court of Ex- 
Court*of h chequer), and Probate, Admiralty and Divorce. 
Justice* Any his* 1 court judge may sit m any of the three 
divisions. The Lord Chancellor presides in the 
Chancery Division, the Lord Chief Justice in the King’s 
Bench Division. A president is appointed by the Crown for 
the Probate, Admiralty and Divorce Division. Judges sit 
singly and in groups; the High Court never sits as a body. 

The Court of Appeal is composed of the Master of the 
Rolls, and the Lord Justices of Appeal. The presidents of 
the three divisions of the Higli Court and all 
^ our . t ex-lord chancellors are members of the Court, 
o ppea The collrt j s divided into two groups of three (or 
two) for the hearing of appeals and hears all appeals, civil 
and criminal. The Court of Criminal Appeal has a special 
composition—the Lord Chief Justice and a number of 
judges of the King’s Bench Division appointed by the Lord 
Chief Justice and Lord Chancellor. 

Nominally all judges are appointed by the Crown for life, 
or good behavioui, on the recommendation of the Lord 
Chancellor. The Lord Chancellor himself, who 
TucTef ° f * s a mem * 3er °* fh e Cabinet, the Lord Chief 
u Justice, the Lords of Appeal, who sit in the 

House of Lords and on the Judicial Committee of the Privy 
Council, and the Lord Justice of Appeal are nominated by 
the Prime Minister. Judges are removable by the Crown 
on an address of both Houses of Parliament. * 

The final courts of appeal are the House of Lords and the 
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House of 
Lords and 
Judicial 
Committee 
of Privy 
Council 


Judicial Committee of the Privy Council. The House of 
Lords is the final court of appeal from all save 
ecclesiastical courts in the United Kingdom. 
The Judicial Committee of the Privy Council is 
practically the same body, as the four “ Law 
Lords ” are members of the Privy Council. 
Other members of the Privy Council who 
are lawyers, as well as two members nominated by 
•the Crown, and one or two nominated to represent India 
and the Colonies, may attend. Only four members need be 
present to hear a case. Nominally the business of the 
Judicial Committee is to hear all cases referied to it by the 
Crown, but in practice it is the final court of appeal for all 
cases from the ecclesiastical courts, the courts of the 
Channel Islands, the Isle of Man, the colonies and depen¬ 
dencies, including India, and fiom courts established by 
treaty m foreign countries. All decisions are given as 
“advice to the Crown.” 

3. LOCAL GOVERNMENT 

The English system of local government is the most 
complex in existence. Its complexity arises from its com¬ 
bination of old historical units of government 
Complexity .with modern attempts at symmetrical organiz¬ 
ed ation. The first modern attempt at the system- 

System atization of local government in England was the 
Reform Act of 1832. Before that local adminis¬ 
tration was carried on Under a number of more or less 
^haphazard statutes and commissions. In the counties the 
woik was done by the county gentlemen or landowners, and 
the clergy; the former acte‘d as Justices of the Peace, the 
latter as the Vestry. Both the Petty Sessions and the 
Quarter Sessions, which are now purely judicial, were 
administrative bodies. The Vestry, presided over by the 
church rector, and composed of him and his church .wardens, 
was responsible for the administration of the civil or poor- 
law parish. In 1782 an Act was passed grouping parishes 
together for poor law purposes. These were administered 
'J)y guardians, appointed by the Justices of the Peace. In 
1834, by the Poor Law Amendment Act, parishes were 
grouped into Unions. A central Poor Law authority was 
j*et up in London, and the local boards of guardians were made 
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elective. The municipalities, or municipal boroughs, too, 
were reconstituted. In 1832 they were governed by a mayor, 
aldermen, councillors and freemen, who were only a fraction 
of the population. By the Municipal Corporations Act of 
1835 all rate-payers were given the franchise. In 1848 a 
Public Health Board was established, which gave way in 
1871 to the Local Government Board. By the Education 
Act of 1870, and the Public Health Act of 1875 more duties- 
fell to local bodies, till in 1888 an attempt was made in the 
Local Government Act to organize the system. The multi¬ 
plication of functions and of bodies, the overlapping of 
functions and of areas made the system so complex that only 
a few trained administrators could understand it. By the 
Act of 1888, and another similar Act in 1894 the system, 
though not simplified, was made workable. In 1929, by the 
Local Government Act, the functions of the Poor Law 
authorities, or Boards of Guardians, were transferred to 
county and county borough councils. 

At present England and Wales are divided into sixty-two 
administrative counties. These administrative counties are 
different from the geographical counties, which 
iatrative" 111 * novv on ly exist for historical purposes. The 
County administrative county is administered by a 
County Council. For purposes of election the 
county is divided into areas similar to wards in a munici¬ 
pality. The County Council consists of ordinary councillors, 
elected for three years, and aldermen elected by the 
councillors for six years. Half the aldermen retire 
every three years. The powers of councillors andi 
aldermen are similar. Women are equally eligible 
with men for election and appointment. The County 
Council elects its own chairman, and appoints its own 
administrative officials. Its duties are wide. They include 
all the administrative work done by the Justices, with all the 
functions conferred by recent Acts of Parliament. Its 
financial powers include the assessment and levying of the 
county and police rates, and their expenditure. With the 
consent of and under conditions laid down by the central! 
government, the County Council can also borrow money for 
certain purposes, such as the erection of public works on 
the security of the County Fund. The Council grants licences 
for guns and levies duties on dogs, carriages, armorial 
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bearings, etc. Its other duties include the licensing of lace 
courses and of houses for music and dancing (liquor licensing 
is left to the Justices); the management ol main roads and 
bridges; the administration of the Poor Law: the mainten¬ 
ance and management of pauper lunatic asylums ; the 
maintenance of reformatories and industrial schools ; the 
regulation of tees of inspectors, analysts and other public 
officers ; the payment of the coroner’s salary ; control of 
contagious diseases of animals ; certain functions connected 
with parliamentary registration and polling districts; a 
measure of control over the sale of foods and drugs ; and 
the registration of places of worship. The control of the 
county police is vested in a Standing Joint Committee of 
Justices and County Councillors, in equal numbers. Under 
Acts of 1902, 1903, and 1918 the County Councils are also 
the local education authorities. 

The administrative counties, with the exception of the 
County of London, are divided into “ county districts,” of 
two kinds—urban and iural. Urban districts com- 

Districts P r ^ se towns and small areas more densely popu- 
1 % lated than purely rural areas. A rural district is 
composed of a union of parishes. These areas are both 
administered by councils, which have their own permanent 
officials. They administer their areas according to limits 
presci ibed by statute and enforced by the central govern¬ 
ment. The district councils administer the Public Health and 
Highway Acts. Urban district councils are also empowered 
to take over from the County Councils the administration 
of main roads. These councils exercise certain powers 
under the various Housing Acts and under provisional 
orders or private Acts relating to gas works, electric 
power, and tramways. They piovide burial grounds, 
open spaces, libraries, isolation hospitals, museums, wash¬ 
houses, allotments, etc. Urban districts with 20,000 inhabit¬ 
ants or over may also be local education authorities. The 
councils also levy the district rates. Rural district councils 
exercise similar functions to the urban district councils. 
Rural district councils, by the Act of 1894, took the place of 
the old Boards of Guardians in poor law administration. 

Rural districts are further sub-divided into parishes. 
Rural Parishes with under three hundred of a popula- 

District! tion have a Parish Meeting, which every parish 
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elector may attend, and they may have a Parish Council, if 
authorized by the County Council. Two or more 
parishes, if the parish meetings consent, may be grouped 
together under the Parish Council by order of the County 
Council. Larger rural parishes have a Parish Council as 
well as a Perish Meeting. These Parish Councils exercise 
the powers of the old vestries. Where there is no Parish 
Council, the Parish Meeting exercises many of the powers of 
the Parish Council. The County Council determines the size 
of the parish councils : the number varies from five to fifteen. 
Women, married and unmarried, are eligible for both 
election and office. The Parish Council provides open 
spaces, and may acquire property and make allotments on 
rental. It controls the water supply and is the local sanitary 
authority. It maintains local rights of way, the local roads, 
cemeteries, etc., and assesses the local rates. It also 
appoints the overseers and assistant overseers of the poor. 

The distinction between rural and urban was also applied 
to parishes. Parishes lying within the limits of boroughs or 

Parishes within more thickly populated areas are still 
-ans..e« known as urban parishes. Their organization 
was not affected by the law of 1894, which reorganized the 
rural parishes. These urban parishes preserve the old 
ecclesiastical organization of vestries. They are un¬ 
important units in local government. 

Within the administrative county there are the boroughs 
—which, according to the Act of 1888, are of three classes:— 
1. The County Borough. A number of boroughs, 
County which either were counties in themselves, or, 
oroug s according to the Census of 1881, had a population 
of not less than 50,000, were made counties independent of 
the County Councils and were freed from the county rates. 
Such boroughs were constituted under the Municipal Cor¬ 


porations Act of 1882, and, in addition, were given the 
powers of a County Council under the Local Government 
Act. They originally were sixty-one in number, but have 
been increased from time to time. They pay certain dues, 
for example, a share of the expenses of the assizes (where 
the borough has no separate assizes of its own) to the admini¬ 
strative county, but are otherwise free from county taxes. 

2. The larger Quarter Sessions boroughs, i.e., boroughs 
with a minimum population according to the census of 
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1881 of 10,000. For certain purposes these boroughs. 
Quarter are subject to the County Council, e.g., for the 
Sessions maintenance of main roads, for the assizes, and 
Boroughs in some cases, for the care of pauper lunatics. 
In other matters—such as those relating to the contagious 
disease of animals, destructive insects, explosives, fish con* 
servancy, reformatories and industrial schools, police, sale 
of food and drugs, and weights and measures—the Quarter 
Sessions borough has its own powers. County councillors 
elected for these boroughs cannot vote on matters not 
assessed by the county. 

3. The smaller Quarter Sessions boroughs i.e., boroughs 
with a population according to the census of 1881 of under 
10,000, which have a separate court of Quarter Sessions.. 
These boroughs by the Act of 1888 were made part of the area 
of the county for administrative purposes, and are assessed at 
the county rate for most purposes, e.g., the maintenance of 
pauper asylums, the control of coroners, the appointment of 
analysts, the control of reformatories and industrial schools, 
the administration of mam roads, fish conservation, 
explosives and locomotives. 

To sum up, for some purposes, (general county purposes), 
the entire country, including all boroughs except county 
boroughs, is assessed at the county rate. For other purposes 
(special county purposes), certain boroughs aie assessed 
independently. 

The borough is the standard type of municipal unit. 
The constitution of municipalities depends on the Municipal 
Corporations Act of 1882, and, partly, on the 
*Utie« ip * Local Government Act of 1888. If the inhabit- 
m tm ants of an area wish to be incorporated in a 
municipality, they must address the Privy Council to that 
effect, sending at the same time a copy of the petition to 
the Ministry of Health and to the County Council in which 
the proposed borough or municipality is situated. After a 
careful enquiry the Privy Council decides the case. If the 
decision is favourable, a charter of incorporation is granted 
in which the municipal limits and organization are laid down. 
The constitution of corporations is laid down in the Muni¬ 


cipal Corporations Act. According to this Act, the borough 
must be governed by a mayor, aldermen and councillors. 
The councillors are elected for three years, one-third retiring 
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by rotation every year. One-third as many aldermen as 
there are councillors are elected by the councillors for six 
years, one-half retiring by rotation every three years. The 
mayor is elected by the Council, tor one year, and is paid. 
The councillors are elected by the rate-payers of the borough. 

Such powers as are not granted to county boroughs 
remain with the previously constituted authorities. Thus, 
in the matter of justice, unless special provision is made, a 
borough remains part of the county for judicial administra¬ 
tion. It may, however, on petition be organized separately, 
that is, it may be given its own Commission of the Peace, or 
its own Quarter Sessions. If it obtains only its own Com¬ 
mission of the Peace, its Justices also belong to the County 
•Commission and can hold no separate Quarter Sessions. If 
it secures the right to a separate Quarter Sessions, a Re¬ 
corder, or professional lawyei, is appointed, to whom the 
power of two Justices acting together is given, along with 
the exclusive right to hold Quarter Sessions. 

Under the Education Act of 1918, County Councils, 
County Borough Councils and non-County Borough 
Councils are constituted authorities for higher 

* a ' Ma education in England and Wales. With the 
approval of the Board of Education and in co-operation with 
other educational authorities. County and County Borough 
Councils must make provision for the development and 
organization of education. They are directed to see that 
children and young persons (under eighteen years of age) 
are not debarred because of expense from the benefits of any 
education provided by*the Councils. Continuation schools 
are to be established for persons under sixteen years of age, 
and ultimately for those under eighteen years of age. They 
must provide for the supply and training of teachers. The 
County and Borough Councils are also responsible for the 
medical inspection of scholars in secondary, continuation, 
and certain other non-elementary schools or institutions. 
Local education authorities also must see to the provision of 
play-grounds and provide physical training. The authorities 
are empowered to raise money by taxes and loans. The 
Board of Education contributes not less than half the net 
expenditure recognized by the Board. The Councils have 
power to provide scholarships or maintenance grants and to 
pay fees. They must not pay for religious instruction in 
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itheir own schools, but in schools not provided by them they 
*can neither impose nor prevent religious instruction. 

The Local Government Act of 1888 made special provision 
for London. Before 1888 the area covered by London was 
governed by a large number of bodies. London 

•Sunt °“ now com P r * ses the of London proper, a 
CouncTl compact area of about a square mile in area, and 
twenty-eight metropolitan boroughs, which 
cover about 118 square miles beyond the city. The whole 
area by the Act of 1888 was made an administrative county, 
with its own Council (usually known as the L.C.C., Lohdon 
‘County Council). The metropolitan boroughs have each their 
own organization of mayor, aldermen, and councillors. They 
have statutory powers in relation to housing, public health, 
streets and roads, education, lating, etc., but are not con- 
-stituted with the same powers as other boroughs. The 
London County Council has certain powers of control over 
them in respect to the sanction of loans, the construction of 
-sewers, and other matters where central control is desirable 
to secure uniformity throughout the area. The Corporation 
■of the City of London preserves many of its mediaeval forms 
and organizations, as well as certain constitutional privileges. 
It maintains its own police, and has the monopoly of all 
markets within seven miles of the city boundary. It 
administers Corporation property and maintains seveial 
bridges across the Thames. 

Other boards or authorities set up specially for the 
London area are the Metropolitan Water Board, created in 
190?, the Metropolitan Asylums Board, created m 1867, and 
the Port of London Authority, which controls the lower 
reaches of the Thames. The Metropolitan Police are con¬ 
trolled directly by the Home Office. 

The relations existing between central and local control 


in England, like many features of the English system show 


1 Central 
Control 


contradictions between practice and theory. 
Theoretically, the centralization of authority in 
legislation is great. The central government, 


however, leaves the actual administration to local authorities. 
The chief offices concerned with local government—the 


Home Office, the Boards of Education and of Trade, and the 
Ministry of Health—have wide powers of control, sanction, 
. appointment and examination, but these powers are seldom 
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used. In norma] times the Ministry of Health infrequently 
interferes in the local choice of officials. The Ministry is more 
leady to advise than to interfere. The gradual release from, 
all but theoretical control is of course due to the sexiousness 
and efficiency by which local authorities do their work. The- 
interference of the central government varies according tO' 
the efficiency or inefficiency of the local authorities. 

4. THE GOVERNMENT OF IRELAND 

With the passing of the Government of Ireland Act, 1920- 
and the Irish Free State (Agreement) Act, 1922, the content 

of the term “ United Kingdom’* was some- 
Tiff what changed. Previously it meant the British 

Kingdom” I^tes, including England, Wales, Scotland and' 

Ireland, united under a common King and Parlia¬ 
ment. With the creation of two separate governments in 
Ireland—those of Northern Ireland and of the Irish Free 
State—the British Parliament contains representatives of 
only England, Wales and Scotland (Great Britain) and 
Northern Ireland. Although represented in the House of 
Commons, Northern Ireland has a separate government and, 
the Irish Free State ranks as a dependency of Great Britain 
with a status similar to that of the Self-governing Dominions. 
At its widest the term United Kingdom now includes Great 
Britain, Northern Ireland, the Channel Islands and Isle of 
Man, but for all practical purposes it may be taken to be 
synonymous with Great Britain. The old term will remain,, 
but the change in its meaning was brought up at the Im¬ 
perial Conference in 1926, and legislation making the 
necessary change in the King’s title was passed in 1927. 

Since the union of Great Britain and Ireland in 1801, the 
relations between the two countries have been almost con- 
. . tinuously unhappy, till the recent settlement, 
.intone* Early in the nineteenth century, the desire for 
Irish Home Rule became apparent. It was first voiced by an 
Irish party under Isaac Butt, who was succeeded by Charles 
Stewart Parnell, whose activities made the question one of 
the leading political problems of the second half of the 
century. Parnell, who made the Irish Nationalist party a 
power in British politics, was succeeded by other leaders, 
who carried on the agitation for Home Rule till it reached 
its culmination during, and immediately after the termin- 
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ation of the Great War. The Irish Nationalist party received 
a large measure of support in Southern Ireland at each 
election and its numbers were at times sufficient to make or 
break the governments of the day. The Nationalists did not 
identify themselves with the political parties of Great 
Britain, but gave their support to the party willing to favour 
their views. Their cause was taken up by the Liberal party 
under Mr. Gladstone, whose attempt to pass an Irish Home 
Rule Bill in 1886 led to the disruption of his party. In 
1914, Mr. Asquith’s government passed an Irish Home Rule 
■ Bill, with a suspensory clause for the duration of the War. 
During the War the agitation for separation from Great 
Britain reached a crisis. At Easter 1916 a rebellion broke 
out in Dublin, which, though quickly suppressed, led to far- 
reaching political results. The old Irish Home Rule party 
practically disappeared. Its place was taken by the Sinn 
Fein ('“ Ourselves Alone ”) party. The extremists adopted 
more direct methods. They organized an army, and for 
some time kept up irregular warfare against the constituted 
authorities. At the general election in 1918 the nominees of 
the Sinn Feiners carried practically all the Irish seats with 
the exception of those of the Ulster or Northern Ireland 
counties. 

Ulster, or Northern Ireland, had steadfastly adhered to- 
its previous allegiance. Ulster is predominantly Protestant, 
and, in political sentiment, has always been 
’’* ' er at one with Great Britain, whereas Southern 
Ireland is predominantly Roman Catholic. The divergence 
of sect and political leanings made a single government for 
Ireland impossible, and the problem was ultimately solved 
by constituting two governments. In 3920 was passed the 
Government of Ireland Act, which superseded the Home 
Rule Act of 1914, and set up two separate Parliaments, one 
for Southern Ireland (26 counties) and one for Northern 
Ireland (6 counties). This settlement was accepted by 
Ulster and the first Northern Parliament was elected in 
May, 1921, and opened by the King in June of the same year. 

Southern Ireland repudiated the settlement. The 
country drifted more and more into lawlessness till, after 
many negotiations with the British Government, a so-called 
“ Peace Treaty ” was signed in December, 1921. This 
treaty ” was the basis of the Irish Free State (Agreement) 
31 
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Act, 1922, which constituted the Irish Free State, or as it 
is known in Irish, the Saorstat Eireann. 

Northern Ireland, which includes the parliamentary coun¬ 
ties of Antrim, Armagh, Down, Fermanagh, Londonderry 
and Tyrone, and the parliamentary boroughs of 
Belfast and Londonderry has a bicameral legis- 
r® m lature consisting of a Senate and a House of 
Commons. The Senate is composed of 2 ex-officio members 
and 24 members elected by the members of the Northern 
Irish House of Commons; the House of Commons is com¬ 
posed of 52 elected members. The term of the House of 
Commons (five years maximum) and the qualifications for 
membership are similar to those prevailing in Great 
Britain. The legislature has power to make laws on all 
subjects affecting its area, save a number of reserved 
subjects, e.g., subjects relating to the Crown or the succes¬ 
sion thereto, the making of war or peace, the navy, the 
army, air force or territorial armies, treaties, dignities, 
titles of honour, wireless telegraphy, coinage, trade marks, 
copyright, and trade out of Northern Ireland. The executive 
is vested in the King-Emperor, who is represented by a 
Governor appointed for six years. There is a responsible 
ministry composed at present of seven ministers—the Prime 
Minister, and Ministers of Finance, Home Affairs, Labour, 
Education, Commerce and Agriculture. The judicature 
consists of a High Court of Justice and a Court of Appeal. 
Northern Ireland continues to be represented in the 
Imperial House ot Commons by 13 members. The channel 
of communication between Northern Ireland and the British 
Government is the Home Office. 

The constitution of the Irish Free State declares that 
state to be a co-equal member of the Community of Nations 
forming the British Commonwealth of Nations. 
The Irish says that a q powers of government and all 
TImTC on* 1 authority, legislative, executive and judicial in 
stitution Ireland are derived from the people of Ireland. 

Every person domiciled within its area, at the 
time of the proclamation of the Free State, who was born 
in Ireland and who was of Irish paientage on either side 
or who had Irish domicile for seven years, is declared to be 
a citizen of the new state, unless he or she decides other¬ 
wise. Irish is declared to be the national language, and 
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English is equally recognized as an official language, 
liberty of the person and the dwelling of the citizens are 
declared to be inviolable. Freedom of conscience and of the 
profession and practice of religion is laid down, and no law 
-establishing or prohibiting a religion may be passed. The 
■constitution also prescribes free education for ad citizens, 
and enjoins freedom of speech and the right of lawful 
assembly, and also the inalienability of the natural resources 
•of the state. 

The legislature (Oireachtas) consists of the King and two 
Houses—a Chamber of Deputies (Dai! Eireann) and a 
Senate (Seanad Eireann). The Chamber of 
T* 1 ® Deputies is elected by secret ballot by the direct 

overnment VQ ^ e a ]] c iti zens above the age of 21 years who 

comply with the existing electoral laws. There must be one 
member for each thirty thousand of the population, and not 
more than one member for each twenty thousand. Election 
is based on proportional representation. The present 
number of deputies is 153. Elections must be conducted on 
the same day throughout the country, and the Chamber of 
Deputies continues for four years unless it is sooner dis¬ 
solved. The Senate consists of 60 members elected by all 
citizens of the age of above 30 years who comply with the 
existing electoral laws. Citizens who have reached the age 
•of 21 are eligible for the Chamber ot Deputies, but they 
must reach the age of 35 years and have done honour to 
the nation by reason of useful public services or must be 
specially qualified as representing important aspects of the 
nation's life before they are eligible for membership of the 
Senate. The legislature must have at least one session every 
year. The Chamber of Deputies controls financial legisla¬ 
tion, although the Senate may make recommendations. 
Other bills must normally be passed by both Houses. Certain 
constitutional means are provided for cases of deadlock 
between the two Houses. The position of the represent¬ 
ative of the Crown (Governor-General) in relation to legis¬ 
lation is regulated in accordance with the constitutional 
usages governing such cases in the Dominion of Canada. 
Provision is also made in the constitution for the " initiative’* 
of proposals for laws or constitutional amendments on a 
petition of fifty thousand voters, and for a referendum on 
•demand by a certain proportion of members of either House. 
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Amendments of the constitution made after eight years from 
the date of its first operation can only become law after 
submission to the people by a referendum. The executive 
authority is vested in the King, and is exercised in accord¬ 
ance with the law, practice and constitutional usages regard¬ 
ing the exercise of executive authority in the Dominion of 
Canada by the representative of the Crown. The Executive' 
Council is responsible to the Chamber of Deputies, and may 
consist of not more than 12 ministers appointed by the 
Governor-General; four ministers must be members of the 
Chamber, and a number not exceeding eight must be chosen 
from all citizens eligible for election to the Chamber, who 
cannot be members of Parliament during their term of 
office, except by the special permission of the Chamber itself* 
The judiciary consists of Courts of First Instance, and a 
Court of Final Appeal, or the Supreme Court. The Courts 
of First Instance include a High Court, which is vested 
with full original jurisdiction in and power to determine all 
matters and questions whether of law or fact, civil or 
criminal, and also courts of local or limited jurisdiction. 
The decision of the Supreme Court is final in all cases, but 
every person has the right to petition the King for special 
leave to appeal to His Majesty in Council. 



CHAPTER XXII 

THE GOVERNMENT OF INDIA 

1. HISTORICAL 


The present Government of India is regulated by the 
Government of India Acts of 1915, 1916 and 1919. - The 
measure of 1919 is transitional; it represents a 
ftenark* stage of development towards complete respon- 
a stbl.e government in India as part of the British 
Empire. While it marks the definite beginning of respon¬ 
sible self-government in India, it is also the end of a period 
>of executive government. A little over half a century ago 
that executive gpvernment was itself a complete depaiture 
from the system then prevailing. The present Government 
of India is the result of a series of processes and attempts. 
In the earliest days of the English in India their functions 
were mainly commercial. They came to India as members 
of trading companies with or without charters granted by 
the English executive government of their time. They had 
no territorial dominion. They acted under the duly con¬ 
stituted power in India. With the spread of English com¬ 
mercial enterprise came struggles not only with the Indians 
but v. ith other European powers, especially the Dutch and 
the French. In their struggle with other European powers 
in India, the English depended very largely upon Indian 
lielp. Partly by accident, partly as the result of systematic 
schemes, the whole of India ultimately passed into the hands 
of the English. The legislative supremacy of the British 
parliament was established in India, just as it was in what 
are now known as the Self-governing Dominions. 

The connection of the English with India dates back to 
the times of Elizabeth. Fired by stories of wealth brought 
to the West through Venice by eastern traders, 
and from Portugal by Portuguese mariners, in 
1600 a number of Englishmen of good birth 
petitioned Queen Elizabeth to grant them a 
charter of incorporation as a company to trade in 
the East Indies. The task undertaken by these merchant 


Early 

Connection 
-of England 
yrith India 



486 


POLITICAL SCIENCE 


adventurers was no light one. The East was practically 
unknown to the English people of that time ; the sea routes 
were only partially known and what was known of them was 
due largely to Portuguese sailors. Ships weie slow and 
small, and their utility for trading in the East was proble¬ 
matical. But those were the days of Drake, Hawkins and 
Raleigh. The venturesome merchants pressed their claims, 
hard before the government of Queen Elizabeth, and on the 
last day of the sixteenth century, Queen Elizabeth granted 
the fir.st charter to an English company for the purpose 
of trading in the East. 

This charter was similar to the charters gi anted to other 
companies of that time. The Company, it declared, was to 
elect each year one governor and twenty-four 
ct e r ,r,t committees. These committees were individuals, 

ar er no i bodies. They were the forerunners of the 
Company Directors. The charter also gi anted a consider¬ 
able number of privileges provided that the trade proved 
profitable to England. Should it prove unprofitable, the 
charter could be terminated on two years’ notice. The 
Company wtis given practically a monopoly of trade with 
the East Indies. Tt had power to grant licences to other 
traders and to forfeit the property of unlicensed traders, or 
(as afterwards called) inteilopers. It received power to- 
lay down laws for the good government of the Company* 
provided those laws were not contrary to the greater laws 
of England. It was also empowered to impose penalties 
to secure obedience to the laws. 

In the early days of the Elizabethan company trade was 
carried on by individual members subscribing to the ex¬ 
pense of each voyage. The piofits were divided out pro¬ 
portionately at die end of the voyage. Some years later* 
instead of each member contributing to each separate 
voyage, the contributions were lumped together and the 
Company was managed on a joint-stock basis. 

During practically the whole of the seventeenth century 
the relations of England and India were purely commercial. 


Further 

Charters 


In 1609 James I. renewed the charter of 
Elizabeth, with such additions or alterations as. 
the Company found necessary for the enforce¬ 


ment of discipline on long voyages. During the reign of 
Charles I. and during the Commonwealth, the Company was 
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engaged in competition with Dutch merchants and English 
interlopers. In 1657 it was in such great distress because of 
competition that it actually contemplated giving up its 
factories. Cromwell, however, granted a new chatter to the 
Company, which was renewed at the Restoration by 
Charles II. in 1661. 

Charles II. was the direct cause of the first territorial! 
sovereignty of the English in India. In 1661, the year after 
his accession to the throne, the port and island of 
Charles II/s Bombay were granted to him as part of his dowry 
Dowry: on his marriage with the Infanta of Portugal. A 

Growth marriage dowry of this type was of little use to the 
of the English king. He had no direct method either 

Company of governing or of utilizing his property. The 

most reasonable course was to lease it to the 
Company which had established trading connections with 
India. Thus, in 1669, his dowry was handed over to the 
Company in return for an annual rental of ten pounds. The 
Company by this time had established many trading centres 
in various parts of India, particularly on the west coast. 
Gradually its activities extended to Madras and to Bengal. 
Trading posts, or, as they were called, factories, comprised 
a few acres of land, the rights to which were given by the 
ruling authorities in India. As the commercial posts 
increased, the Company found it necessary to organize the 
stations on a definite scheme. At Bombay, Madras and 
Calcutta, principal stations were established, to which the 
others in the various areas of India were made definitely 
subordinate. From these three trading head stations arose 
ultimately the three presidencies of Bombay, Madras and 
Bengal. 

Charles II. also granted to the Company by royal charter 
the right of coining money. The money was to be current in 
India, but not in England. In 1683 a charter 
Charters was granted for the creation of courts of judi- 
ffor Money- ca ture at such places as the Company might 
and”* 8 decide. These courts were to consist ot a lawyer 
Courts and two merchants nominated by the Company. 

Their law was to be according to the rules of 
equity and good conscience. The development of Indian, 
and European law side by side from this time onwards we 
have already seen. 
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In 1687 King James II. granted a charter to the Bast 
India Company for the creation of municipal government 
at Madras. The charter provided for the 
Charter for creation of a municipality with a mayor, twelve 
Municipal aldermen and sixty or more burgesses. At this 
Govern^ time the officials of the Company began to 
men.t a ? d realize that, if they were to compete successfully 
of Parlia-* with the Dutch, they would have to take more 
mentary upon them selves than mere commercial organize 
Interven- ation. Not only was the Company persecuted by 
tlon English interloper merchants and Dutch com¬ 

petitors, but they had considerable difficulties 
with the Mahratta and Moghul powers. Their first intention 
was to establish territorial supremacy only where their fact¬ 
ories had been established, and just so tai as it was necessary 
to give their commercial undertakings a sound political 
basis. The struggle with English interlopers led to what 
was really the beginning of parliamentary intervention in 
Indian affairs. In 1691 the interlopers formed a new East 
India Company and attempted to upset the monopoly of 
the original one. In spite of the decision of the Lord Chief 
Justice in favour of the old East India Company, the House 
of Commons, in 1694, declared that, unless prohibited by 
definite Act of Parliament, all English subjects had a right 
to trade with the East Indies. This decision arose out of a 
legal case. At the instance of the old Company a ship had 
been detained in the Thames on the suspicion that it was 
to trade with the East Indies. The monopoly of the old 
Company had beeh renewed on the decision of the Lord 
Chief Justice, but the detention of ships brought the matter 
before Parliament, which laid down a maxim that only the 
legislature could give a trading monopoly to any part of the 
world. 

In 1698 Parliament again occupied itself with Indian 
affairs. The rights of the old East India Company #erc 

, due to expire in the course of three years, and 
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Parliament passed an Act which constituted a 
new' association for the conduct of East Indian 
trade. This association or General Society was 
incorporated as a joint-stock company called 


“ The English Company Trading to the East 
Indies.” The other company was known as the Old or 
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X#ondon Company. The Old Company subscribed a large 
sum of money to the funds of the new joint-stock society. At 
the end of the seventeenth centmy there were several types 
of merchants who had a statutory right to trade with the 
East Indies : (1) there was the new company incorporated 
in 1698, (2) the original old Company, (3) a small number of 
subscribers to the General Society who had not subscribed 
to the new joint-stock company which arose out of the 
General Society, and (4) a number of interlopers. In 1702 
the two companies, the old and the new, entered into 
negotiation for union. These negotiations were carried 
through in 1708 by an Act of Parliament 1 he new company 
was called “ The United Company of the Merchants of 
England Trading to the East Indies.” The London Com¬ 
pany’s charter expired finally in 1709. 

Once the Company was definitely established, it proceeded 
to organize itself on an efficient basis. One of the first 
needs was the creation of suitable courts for 
of’cow?* both civil and criminal cases. The Company 
0515 * presented a petition to King George I. for the 
establishment of mayors’ courts at Madras, Bombay and 
Calcutta, or Fort William ; in 1726 courts were established. 
Each court was presided over by the mayor and nine 
.aldermen, seven of whom had to be British subjects. Appeal 
lay from these courts in some cases to the Governor-in- 
Couneil and in others to the British Government. Later, in 
1753, a Court ot Requests was established for the trial of 
petty cases. The 1753 Chatter also limited the jurisdiction 
ot these courts to suits between persons who were not 
natives of the towns over which the courts had jurisdiction. 
.'Suits arising between Indians, the charter declared, were to 
■be decided by the Indians themselves. 

During the eighteenth century the territorial power of 
the Company extended rapidly. Factories multiplied and 
were strengthened. In addition to ordinary 
commercial undertakings the Company was com¬ 
pelled more and more to become both a civil and 
a military power. The break-up of the Moghul 
power after the death of Aurangzeb created so 
much unrest in India that the Company’was not sure of 
protection m any one of its stations. The distance of Delhi, 
the Moghul capital, from the factories, and the difficulties of 
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communication compelled them to adopt such means as* 
would guarantee immunity from wanton attacks and from 
the rapacious levies of the lieutenant-governor of the 
Moghul Empire. In addition, the gradual dissolution of 
Akbar’s scheme of administration and the weakness of the 
powers at Delhi encouraged the French. Seeing an oppor¬ 
tunity of conquest the French established possessions in- 
various parts of India, particularly in Madras. In Madras 
started a series of struggles between the French and English' 
which ultimately led to the beginning of English territorial, 
supremacy in India. In Bengal this struggle was many-sided:, 
sometimes it was with the Dutch, sometimes it was with the 
French and sometimes it was with the local powers. After 
the subjugation of Serajudulla by Clive at the battle of 
Plassey, 1757, the de facto sovereignty of the English was 
established in Bengal. Theoretically the actual powers of 
government were exercised by the Nawab of Murshidabad. 
in the name of the Moghul Emperor. Clive decided to- 
establish more than a de facto power. He obtained the 
grant of the dewani from the Emperor. In the firmanr 
granting the dcuatii to the Company the Emperor, Shah. 
Alam, placed the whole of the revenue administration in the 
hands of the Company. Revenue administration implies the 
administration of civil justice. The Company thus combined 
the possession of military force with the administration of 
civil justice, a fact which still further strengthened its actual 
and legal position. 

For many years the English Government did not inter¬ 
fere in the Company’s affairs. With the growth of the 
Company’s prosperity and the extension of its- 
Interfer- dominion the authorities in England gradually 
enceof became alive to the lact that India was the scene 
Parliament 0 f events as well as a field of infinite 

prosperity. The wealth and overbcaiing attitude 
of the East India Company’s merchants seemed to create 
considerable envy in the hearts of their stay-at-home 
countrymen, who began to search about for evidence to- 
discredit the administration of the Company which had given 
them their wealth. From this envy, or, rather, from the 
interest caused by the envy of a few Englishmen, arose a 
large series of legislative enactments and celebrated cases, * 
such as that of Warren Hastings, the sum total of which was 
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.later to bring about the sovereignty not of the Company but 
of the British Parliament itself. 

The first real legislative Act governing the East India 
Company was the Act “ for establishing certain regulations 
for the better management of the affairs of the 
Regulating -^ ast * n< ^ a Company, as well in India as m 
Act of 1773 Europe.” This Act, which is better known as 
Lord North’s Regulating Act of 1773, contained 
a fairly complete scheme of government for the Company’s 
territories in India. It laid down that the Government of 
Bengal should be composed of a Governor-Generhl-in- 
Council. The Council was to consist of four members. In 
the case of differences of opinion the majority was to decide. 
If there was an equal division of votes the Governor-General, 
or, in his absence, the piesiding member of council, was to 
have a casting vote. Madras and Bombay were to have 
separate Governors or Piesidents, and Councils, which 
were to be subordinate to the Governor-General and 
Council in Bengal as regards the declaration of war and the 
conclusion of peace. This Act nominated the first Governor- 
General in India, Wanen Hastings, and his four councillors. 
General Clavering, George Monson, Riehaid Bar well and 
Philip Francis. The appointment of subsequent governors 
and councils was left to the Court of Directors of the Com¬ 
pany. The home management of the Company's affairs also 
remained in the hands of the Directors. 

The Regulating Act contained certain legislative matteis. 

It empowered the Governor-General and his Council to 
issue such rules and ordinances as were necessary for self- 
government at Fort William and other factories, and to levy 
such punishment as was necessary to enfoice obedience to 
the rules and orders issued. The Act laid down the 
unusual provision that none of the legislative regulations of 
the Council was to be valid unless it were registered by the 
Supreme Court with the consent and approbation of the 
Court. An appeal lay from the regulation registered by the 
Court to the Kiug-in-Council. 

The Act also constituted the Supreme Court, which was 
not only to be independent of the executive government, 
but was to act as a check upon its actions. While 
*the executive government consisted of the Company's 
servants, the Supreme Court was to consist of a Chief Justice 
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and three judges appointed by the King. It was to have 
jurisdiction over the King’s subjects in the province of 
Bengal. The Court was a King’s Court, not a Company 
Court. Rules were laid down regarding appeals to the Privy 
Council and the power of the Government oE Bengal to alter 
any of the provisions of the Act. 

The Regulating Act is a most unfortunate example of 
parliamentary interference in Indian affairs. It set up a 
two-fold authority, the executive government and the 
Supreme Court, the former responsible to the Company, the 
latter to the Crown. This double authority soon proved 
unworkable. The Governor-General was also practically 
powerless before his own Council. The wording of the Re¬ 
gulating Act, moreover, was not sufficiently clear to mark off 
tne affairs of the one authority from those of the other. The 
Supreme Court completely dominated the executive govern¬ 
ment. Not only did it hamper its work by the issue of its 
writs but it exercised a considerable jurisdiction independent 
of the executive govei nment. In 1781 an Amending Act was 
passed, which removed the worst of the anomalies of the 
Regulating Act. It exempted the Governor-General and his 
Council jointly and individually from the jurisdiction of the 
Supreme Court in regard to their public work. The 
Govei nor-General and his Council were also empowered to 
draw up regulations for the creation of the local courts of 
justice without reference to the Supreme Court. 

The Amending Act of 1781 was followed by Pitt’s India 
Act of 1784. The .frequency ot Indian legislation in the 
House of Commons was an index of the growing 
Act 1784 P° wer the Company. Committees had been 
appointed from time to time to report on the 
administration, and on their reports motions were made in 
Parliament for the recall of Warren Hastings and for a 
closer limitation of the Governor-General’s power. The 
Dii ectors of the Company refused to recall Hastings. In 
1783, the Prime Minister, Fox, introduced a Bill into the 
House of Commons to transfer the authority from the Court 
of Directors to a new body to be appointed by the Crown. 
This Bill was passed in the House of Commons but was 
defeated in the House of Lords. Fox resigned, and was 
succeeded by Pitt. In the new Parliament of 1784, Pitt 
introduced and carried through his own India Act. This 
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Act set up as the supreme authority six parliamentary 
“ Commissioners for the affairs of India,” a body which 
became known as the Board of Control. The Act also made 
changes in the Council in India. It reduced the number of 
members in Bengal to three, of which the Commander-in- 
Chief had to be one. It also remodelled the constitution of 
the Councils of Madras and Bombay. The Parliamentaiy 
Commissioners, or the Board of Control, were to consist of 
five members of the Privy Council, three of whom should be 
Chancellor of the Exchequer and the two Secretaries of 
State. The President of the Board was given a casting 
vote in all matters of dispute; in fact the idea behind the 
Act of 1784 was to give as complete power as possible to the 
President of the Board of Contiol. The first president of the 
Board was Lord Melville (Henry Dundas), who held ’office 
from 1784 to 1801. Pitt’s Act thus started a system of govern¬ 
ment by two authorities, viz., the Company and the Board of 
Control. This lasted till the complete refoim of the govern¬ 
ment took place after the Mutiny. From the time of Lord 
Cornwallis all administrative acts of the Governor-General- 
in-Council were subject to the sanction of the British Govern¬ 
ment. The Directors continued to exercise powers of 
patronage ; they also conducted the home business of the 
Company, but Parliament more and more scrutinized their 
administration. Periodical enquiries were held, the most 
famous of which produced the Fifth Report of 1812. 

The charters of the Company were renewed from time to 
time, but with each renewal the control of Parliament was 


Renewal 
of the 
Charters 


more strict. In 1793 the Court of Directors was 
required to appoint a Secret Committee of three 
of their own members through whom the Board 
of Control was to issue its decisions to the 


Governors in India in times of war and peace. The Councils 


were also remodelled on a basis of three members each and 


the Commander-in-Chief. The Court of Directors was still 


given the power of appointment of the Governors and the 
Commander-in-Chief, with the approval of the Crown. The 
Court had also the power of removal. Ihe Governor- 


General was given power to over-ride his Council in matters 
of great importance. Similar powers were given to the 
^Governors of Madras and of Bombay. The Act continued 
tjie Company's rionopoly for twenty years. Other Acts 
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followed regulating the organization of the government and 
granting new legislative powers to the Madras and Bombay 
Councils. Supreme Couits were created for Madras (in 
1800) and Bombay (1823). 

In 1813 Parliament confirmed the Company in the tenure 
of its T ndian territories, but abolished its monopoly of 
Indian trade. It confirmed its monopoly of 
TJ» e trade with China. This Act authorized the 

Act of*1833 expenditure of a considerable sum of money for 
c education. In 1833 the Charter Act declared 

■that all the territories of the Company in India were held 
in trust for the Crown, and abolished the monopoly of trade 
which the Company had held with China: it ended the 
career of the Company as a mercantile corporation. No 
official communication was to be sent by the Directors to 
India until it had been examined and approved by the Board 
of Control. The Governor-General of Bengal was now called 
Governor-General of India. Another, a fourth or extra- 
ordinary member, was added to his Council but he vras to 
attend and vote only at meetings for the making of laws and 
regulations. Like the others he was to bh appointed by the 
Directors on the approval of the Crown but from outside 
the servants of the Company. This was the so-called legal 
member. The first legal member was Macaulay. The 
Governor-General-in-Council was empowered to make laws, 
or, as they were called in the Act, “ laws and regulations ” 
for the whole of India. The power of legislation was with¬ 
drawn at the same time from the Governors of Madras and 
Bombay, although they were allowed to place draft schemes 
before the Governor-General-in-Council. Acts passed by the 
Governor-General-in-Council could be disallowed by the 
Diiectors. Such Acts had also to be laid before Parliament. 
An important result of the 1833 Act was the appointment of 
the Law Commission, composed of the legal member of the 
Governor-General’s Council, another member from England 
and one servant of the Company from each of the three Pre¬ 
sidencies. This Commission drafted the Penal Code which, 
however, did not become law till 1860. The Act created a 
new presidency, the centre of which was to be at Agra. 
This provision was modified two years later by the creation 
and appointment of a Lieutenant-Governpr for the North- 
Western Province. The Act also empowered the Governor- 
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*Gencral to appoint a Deputy Governor for Bengal, and, like 
the Charter Act of 1813, it contained certain ecclesiastical 
provisions regarding the creation of bishoprics. It also 
declared that “ No native of India shall, by reason of his 
religion, place of birth, descent or colour, be disabled from 
holding any office under the Company.” 

At the next Charter stage, in 1853, the right of patronage 
was taken from the Directors and placed under the Board 
of Control. The President of the Board of 
■Charter Control thus practically completely supplanted 
Act^>M853 Directors in the ruling power. The Act of 
1853 is particularly memorable as having 
■established what was really the first Indian Legislative 
'Council. The Council of the Governor-General was again 
■expanded and reconstituted. The legal member was now to 
be regarded as an ordinary member tor both legislative and 
executive action. Six special members were added for the 
purpose of legislation alone. These members were nominated 
from the presidencies and lieutenant-governorships. The 
Council thus consisted of twelve members : the Governor- 
General and the fbur members of his Council, the Com¬ 
mands-in-Chief and six special members. The Act also 
empowered the Governor-General to appoint two additional 
civil members, but this power was never used. The Council's 
sittings were made public and official proceedings were 
regularly published. 

The Act of 1853 made several other alterations in the 
constitution and control of India. The Governor-General 
was nc# longei to be Governor of Bengal. A new Governor 
of Bengal was to be appointed similar in position to the 
Governors of Madras and Bombay. Power was given to the 
Board of Control to appoint a Lieutenant-Governor until a 
Governor was appointed. Peculiarly enough the power to 
appoint a Lieutenant-Governor was exercised till 1912, when 
the first Governor was appointed. The Act also said that 
six members of the Court of Directors should be appointed 
by the Crown. It declared the Commander-in-Chief of the 
Queen’s Army to be the Commander-in-Chief of the forces 
■of the Company. 

The Act of 1853 was largely the work of Lord Dalhousie. 
To him, therefore, belongs the credit of the first attempt to 
-■differentiate the legislative and the executive functions of the 
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Government of India. The Governor-General's Council was; 
the only Council which could legislate for India as a whole. 
The principle of local representation was admitted by the- 
appointment of four official representatives of the govern¬ 
ments of Madras, Bombay, Bengal and Northern India. The 
actual position of the Government of India in the Council 
was that if one member were absent, there was a majority 
against the officials of the Government of India. Another 
innovation was the oral discussion of questions in full 
Council. The business of the Council henceforth was 
public. Thus was laid the basis of the future Legislative 
Councils of India, for it was now recognized that legislation 
in India required special machinery. 

In 1854 the Goveinment of India Act was passed which 
enabled the Governor-General of India in Council, with the 
sanction of the Directors and the Board of 
Control, to take under his immediate authority 
and management by proclamation all the 
territories of that time belonging to the East 
India Company and to make provision for their 
administration. Under this Act the various Chief 
Commissionerships were established. The Act enjoined the 
Government of India to lay down the limits of the several 
provinces, and it also officially declared that the Governor- 
General of India was no longer to be known as the Governor 
of the Presidency of Bengal. 

The next important constitutional document in the history 
of India was the “ Act for the better Government of India ** 
passed in 1858. The Indian Mutiny led*to the 
complete reorganization of the government. The 
East India Company came to an end and the 
powers previously held by the Directors and the Board of 
Control passed to the Secretary of State for India. With 
him was associated a council, known as the Council of the 
Secretary of State. The members of this council were 
originally fifteen in number. According to the Regulations, 
in force before the new Act of 1919, it consisted of such a 
number of members, not less than ten and not more than 
fourteen, as the Secretary of State from time to time might 
determine. Nine at least of the members must have had 
long and recent service or residence in India. Ten years, 
were laid down as a minimum of service and no member 


The India 
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could be appointed who had left India more than five years 
previous to his appointment. Originally the conditions of 
appointment were similar to those of a judge of the High 
Court, viz., good behaviour, but the term was later reduced 
to ten years* maximum, and still later to seven. The Secretary 
of State had power to fill vacancies. No member of the 
Council could sit in Parliament. The Secretary of State, as 
President of the Council, could divide the Council into com¬ 
mittees and could appoint one of the members vice-presi¬ 
dent. As the Secretary of State is a member of the Cabinet 
of Great Britain and thus responsible to Parliament, he 
could not be bound by the decision of the Council; but in 
over-riding its decision he had to state his reasons in writing. 
In cases of urgency he could act without consulting the 
Council and in certain matters he was authorized to act alone. 
The whole of the revenues of India were placed under him, 
but he could not sanction any grant without the concurrence 
of the majority of the Council. In this matter Parliament 
completely gave up its control to the Secretary of State and 
his Council, but it safe-guarded the revenues of India 
against arbitrary disposal by insisting on a majority vote in 
the Council. Even if it wished, Parliament could not order 
any expenditure to be incurred from Indian revenues without 
first amending the Act of 1858. The accounts of the Secre¬ 
tary of State were to be audited in England and placed 
before Parliament. Except in the case of invasion, no 
revenues could be applied for military purposes without the 
consent of both Houses of Parliament. The Act also 
declared that all naval and military forces hitherto belong¬ 
ing to the Company were thenceforth to belong to the 
Crown. The servants of the Company were now to become 
government servants and future appointments would be 
made by the Crown. The Governor-General, Governors, 
Advocates-General, and Members of Council in India were 
to be appointed by the Crown ; other appointments to high 
offices, Lieutenant-Governorships, Chief Commissioner- 
ships, etc., were to be made by the Governor-General, 
subject to the approval of the Crown. 

The Act of 1858 was accompanied by the well-known 
Queen's Proclamation, which has been called the Magna 
Charta of India. 

In 1861 was passed the Indian Councils Act, many of the' 
32 
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provisions of which formed the basis of the internal govern¬ 
ment of India till 1920. The Council established 
Jounc!ls an b y the Act ot 1853 had not proved satisfactory. 
Act*™!861 F° r one tiling it abolished the legislative powers 
of the presidencies. It centralized legislation for 
India in the hands of one Council with local representatives. 
It soon became apparent that local legislatures would have 
to be creat'd in Madras, Bombay and Noithern India. 
Again, the opinion that the Councils could not fulfil their 
proper functions without some direct representation of the 
Indians themselves was finding favour. Certain local 
■difficulties had arisen in connection with the jurisdiction of 
the Council. The Council, too, had tended to depart from 
its original intention : it began to assume the characteristics 
of Pai iiament. Instead of being purely legislative it took 
up its attention with enquiries into grievances. The Act 
of 1861 was passed in order to remedy these defects. The 
power of legislation was restored to Madras and Bombay. 
A Legislative Council was also established for Bengal, and 
'the Act empowered the Governor-General to establish 
•councils for the North-West Provinces and the Punjab. 
These two bodies came into being in 1886 and 1897, respec¬ 
tively. The Governor-General's Legislative Council was 
increased by additional members, not less than six and not 
more than twelve, nominated for two years by the 
'Governor-General himself. At least half of these members 
were to be non-official and actually some of them were always 
Indian. The legislative power of the Governor-General in 
•Council was increased by the Act. It was to cover all 
persons whether British or Indian, foreigners or othejs, all 
courts of justice, all places and things within Indian 
territories and all British subjects within the dominions of 
the Indian princes and the states in alliance with the 
British Crown. Certain subjects were leserved for the 
sanction of Parliament—such as the statutes governing the 
constitution of the Government of India, statutes affecting 
the raising of money in England, any future statutes affect¬ 
ing India, the Mutiny Act, and the unwritten laws and con¬ 
stitution of England. The Act gave the force of law to the 
miscellaneous rules and orders which had been issued in the 
non-regulation provinces, (i.e., the newly acquired territories 
o f the Company) either by extending them or adapting to 
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them regulations which had been made for the older pro¬ 
vinces, or by issuing them directly from the executive 
authority of the Governor-General-in-Council. The Gover¬ 
nor-General in case of emergency was empowered to make 
temporary ordinances without the consent of the Council, 
.but these ordinances could not remain in force for more than 
six months. 

The local legislatures established by the Act for Madras 
and Bombay were each to consist of the Advocate-General 
with a number of other persons varying in number from four 
to eight, of whom half were to be non-officials nominated by 
the Governors. Local legislatures were forbidden to legis¬ 
late in matters forbidden to the Governor-Gcneral-in-Council 
.and also in matters affecting general taxation, currency, 
post offices, telegraphs, penal codes, patents and copy¬ 
right. The Governor-Generars sanction was necessary 
before certain measures could be introduced in the local 
Councils; for all measures his final assent was necessary. 
He thus directly controlled the legislation of the local 
Councils. 

As yet there was no real attempt to separate central and 
local subjects for puiposes of legislation. The Goveinor- 
General-in-Couneil could legislate for the whole of India and 
he retained consideiable powers in respect of local legis¬ 
lation. The new Councils were purely legislative. They 
■could not, like the Councils of the 1853 Act, enquire into or 
.redress grievance?, .-that was left to theexecutive government. 

In 1861 one of the most important Acts in the history of 
the development of Indian administration of justice was 
passed—the Indian High Courts Act, according 
The Imiian to which the Crown was empowered to establish 
Act/1861** by letteis patent High Courts at Calcutta, 
Madras and Bombay. The Supreme Courts, the 
Sadar Dewani Adalat and the Sadar Nizamat Adalat were 
■merged in the new High Court. Bach of the High Courts 
was to be composed of a Chief Justice and Judges not 
exceeding fifteen m number ; of these not less than one-third 
were to be members of the Indian Civil Service. All the 
judges were to be appointed by, and to hold office during 
the pleasure of, the Crown. The High Courts were given 
superintendence of all courts from which appeals might 
-come to them. 
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The next important stage in the development of the- 
Indian institutions of government was the Indian Councils.. 

, A Act of 1892. In the interval between 1861 and 
er c " 1892 only Acts of minor import were passed. By 
the Government of India Act of 1865 the legislative power 
of the Governor-General-in-Council was extended to British 
subjects in Native, or, as they are now known, Indian States. 
The same Act enabled the Governor-General-in-Council by 
proclamation to define and alter the territorial limits of the 
presidencies and other administrative units in India. In 
1869, by the Indian Councils Act, the Governor-General-in- 
Council was empowered to make Jaws for native Indian 
subjects of the Crown in any part of the world. In 1874, 
another Indian Councils Act made provision for the appoint¬ 
ment of a sixth member (for public works) to the Governor-, 
General's Council ,* but by the Indian Councils Act of 1904 
the sixth member's place was made general, not necessarily 
for public works purposes. In 1876, by the Royal Titles. 
Act, the Queen adopted the title of Empress of India in 
addition to her other titles. The official Indian equivalent 
adopted was Kai&er-i-Hind . 

The Indian Councils Act of 1892 marks a distinct advance 
on that of 1861 ; it increased the size of the Legislative 
Councils and also changed the method of nomi- 
The Indian na tion. The members to be nominated for the 
Act”l892 Council were fixed at ten to sixteen for the 
Governor-General’s Council, from eight to twenty 
for the Councils of Madras and Bombay, not more than 
twenty for Bengal, and not more than fifteen for the United 
Provinces. The Governor-General-in-Council with the 
approval of the Secretary of State in Council was enabled 
to make regulations to govern the nomination of members of 
his own and the provincial councils. Under the regulations 
introduced, the principle of election was really started for the 
Legislative Councils. Thus, ten don-officials were included 
in the Governor-General’s Council. Of these one each was 
nominated by the Bengal Chamber of Commerce, and the 
Legislative Councils of Madras, Bombay, Bengal and the 
United Provinces. In the provincial Councils the non¬ 
officials were nominated on the recommendation of various, 
bodies, such as the corporations, universities, district boards, 
landlords, chambers of commerce and trades associations.. 
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'This nomination ** was really election, though the name 
election was not officially used. No nomination made by 
these various bodies was rejected. 

The Act of 1892 made considerable advance in the con¬ 
duct of business in the Councils. The most important 
departure was the privilege of official criticism granted both 
to the supreme and the provincial Councils. By the Act of 
3861 discussion on financial matters was limited to those 
occasions on which the Financial Member inti oduced new 
taxes. Now the whole Council was given the right freely to 
criticize the financial policy of the Government, with the 
reservation that they could not question the budget item 
by item as is done in the House of Commons, where each 
item is passed separately. The concession of financial 
criticism was important not only to the non-official members 
but to the Government. The records ot the Councils show 
much painstaking criticism by non-official members both 
Indian and European. Many of the leading business men 
of India wete nominated under the Act, and, in particular, 
the Finance Member derived considerable benefit from their 
presence, both officially, by public discussion m the Council, 
-and privately, by personal discussion. 

The Act also granted the right to ask questions. This 
right was leally given in the interest of the Government, 
because by means of answering questions they were able to 
explain their policy or individual actions. The Council was 
also empowered to draw up rules for questions and 
discussion. 

Five years after the Act was passed, the Secretary of 
State oidered the working of the new system to be reviewed, 
particnlaily to find out how far the various classes m India 
were represented on the legislative bodies. In Madras and 
Bombay it was shown that distuct boards and municipalities, 
which nominate members for rural areas, were disposed to 
elect lawyers as their membeis. No change was made in 
these provinces, but in Bengal a seat was transferred from 
Ahe rural municipalities to the landloids or zemindars, who 
.as a class hitherto were unrepresented. The numbers and 
proportions of non-official members were still small. In the 
provincial Councils only eight non-official members were 
.admitted. In the Indian Legislative Council, a maximum of 
sixteen Additional members was allowed, but to keep an 
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official majority, not more than ten could be non-officialsr. 
Of these, four were “ recommended ” by the non-official! 
members of the piovineial Legislative Councils and one by 
the Bengal Chamber of Commerce. As it was impossible to« 
represent the whole of India by the remaining seats on a 
basis of ejection, the Governor-General nominated the other 
five members himself. 

The next important event in the constitutional develop¬ 
ment in India is the Morley-Minto reforms of 1909. These 
reforms mark a great advance in the legislative 
powers ot the Councils. Many reasons con- 
Minio y " tributed to bring about this. In the first place, 
Reforms the spread of education amongst the people of 
India had raised a class which demanded an out¬ 
let for its political feelings In the second place, a number 
of events, internal and external—the Universities Act of 
1904, the partition of Bengal, and the Russo-Japanese war— 
had stirred the political feelings of the people ot India. In. 
the third place, experience ot council government had been, 
favourable. The government had derived definite benefit 
from the non-official members. The non-official members on 
their part continued to press for an extension on the 
principle of the Councils Act of 1892. 

A committee was appointed to consider the advisability 
and methods of incieasing the representative element in the 
various councils. The problem whicli the committee had to 
face was the conjunction in some sort of constitutional 
machinery of the principle of official executive control with* 
the principle of constitutional parliamentary government- 
After discussions extending from 1906 to 1909 the reforms of 
1909, knownastheMorley-Minto Reforms, were introduced— 
Lord Morley was Secretary of State and Lord Minto V iceroy 
at the time. In the meantime two Indians had been, 
nominated as members of the Secretary ot State’s Council,, 
and at the time of the introduction of his Bill into Parlia¬ 
ment Lord Morley announced his intention of appointing an 
Indian member to the Viceroy’s Council. Mi. S. P. Sinha 
(afterwards Lord Sinha) was appointed as law-inember of 
the Governor-Genetal’s Council in Match, 1909. Later an 


Indian was appointed to the executive council in each 
provincial government. 

The Indian Councils Bill was passed in 1909 and thq newr 
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legislative councils came together in 1910. The Act was 
worded in wide and general terms. All details 
Councils "were to be made by the local authorities. The 
Act”l909 Act laid down that the members of the legislative 
councils should include members mentioned as in 
the previous council and also elected in accordance with 
regulations laid down m the Act. The maximum number of 
members was more than doubled and the scope of discussion 
extended from financial matters to all subjects of general 
interest. The right to ask questions was continued. The 
Act left to the Government of India the decision of the 
actual number of members to be nominated within the 


maximum limits given in the Act. Other details, such as the 
term of office and the conditions of tenure, the quorum, and. 
the regulations governing the conduct of business were left 
to the local authorities. Generally speaking, the result of 
the various rules and regulations drawn up and of the general 
principles laid down by the Act were these. In the Gover¬ 
nor-General’s Council, members were elected by the non¬ 
official members of the provincial Councils, by landlords* 
and by Mahommedan communities in the provinces. Re¬ 
presentation was also given to the chambers of commerce of 
Bombay and Bengal, and to the district councils and muni¬ 
cipal committees of the Central Provinces. In the provin¬ 
cial Councils, the landlords, municipalities, district boards, 
Mahommedan communities, chambers of commerce and the 
universities weie given seats. Special arrangement was- 
made from province to province to give representation of 
special interests, for example, the planting communities in 
Madras and in Bengal, the Corporations ol Madras, 
Calcutta and Bombay, the Indian commercial communities, 
and the mill-owners in Bombay. 

A number of non-official seats in each council was filled 
by nomination. Nomination was used to represent such 
smaller communities or particular interests as fi om time to- 
time might fairly demand representation. 

The Indian Legislative Council was forbidden to make 
laws repugnant to Acts of the Imperial Parliament. As in 
the Dominion legislatuies, the principal heads of legislation 
on which the legislature could not introduce laws without the 
previous consent of the Governor-General were specified. 
In the case of the Governor-General’s Council, bills affecting 
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religion, public debts or revenues, the army and navy, or 
foreign affairs, in the case of the provincial Councils, bills 
affecting currency, the Indian Penal Code, patents, copy¬ 
rights or the transmission of postal and telegraphic messages 
came under this category. The local legislatures could' 
legislate for subjects that fell within their territorial limits* 
The Governor-General's Council could pass laws of interest 
or importance to all India. 

The discussion of financial matters allowed under the old 
Act of 1892 was expanded. The subject-matter was extended' 
by the inclusion of debts. The discussion also took place 
before the budget was finally settled. Members had the 
right to propose resolutions and to take the vote of the 
Councils on the resolutions. The actual procedure on 
financial legislation was as follows:—First came the financial 
statement—a general outline of the financial estimates for the 
coming yeai, with explanations. On a day later this state¬ 
ment was discussed, and it was open to any member to move 
a resolution with regard to any proposed alteration in the 
taxes or a new loan or an additional grant to a local govern¬ 
ment. Then came discussion of the financial statement by 
heads of expenditure. Members might move a resolution in 
regard to any question coveted by a head of expenditure as 
the head came up for discussion. Certain subjects in the 
financial statement, including foreign relations and the 
relations of the Government of India with the Indian states 
were excluded from discussion, as also weie ceitain parti¬ 
cular heads of revenue and expendituie. After the financial 
statement was finally settled, the finance member of the 
Viceroy's Executive Council presented the “budget" and 
explained his reasons lor not accepting any of the resol¬ 
utions that had been moved. Discussion followed, but no new 
resolution was allowed at that state nor was any vote taken. 

In the provincial Councils financial procedure was the 
same, save in one important respect, namely, that a com¬ 
mittee of the Council, consisting of not more than tweltffe 
members, six nominated by the Governor or Lieutenant- 
Governor, and six elected by the non-official members, first 
examined the financial statement before it was presented in 
the Council. 

Rules were laid down for the conduct of all matters of 
public interest. All resolutions had to be couched in the 
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Results of 
Morley- 
Minto 
Reforms 


■form of specific recommendations addressed to the Governor- 
Oeneral-in-Council or Governor-in-Council as the case might 
be. 

For the other Legislative Councils a large number of 
rules and regulations for the conduct of public business, such 
as time limit for speeches, were drawn up. Supplementary 
^questions were also allowed in the Morley-Minto Councils. 

The main results of Morley-Minto Reforms may thus be 
summed up : 

(a) Numerically, the Councils were greatly increased. 

The previous maximum was 126 : it was increased 
to 370. Whereas there used to be 39 elected 
members, there were now 335. All classes and 
interests of importance were represented. 

Election was now definite : candidates were no 
longer “ recommended.” 

(A) The official majority in the piovincial councils was 
jreplaced by a non-official majority. 

(c) The functions of the Councils were extended in several 
"ways and all matters of public interest could be discussed. 
Supplementary questions were allowed. Free discussion was 
allowed on financial matters and on almost every question 
of administration, and resolutions could be moved incorporat¬ 
ing suggestions, advice, or new policy. 

The system started in 1909 by Lords Morley and Minto 
^continued till the reforms of 1919-20. Although theMorley- 
Subse- Minto Reforms represented a big advance in the 
quent constitutional development of India, their utility 

Develop- was short-lived. Many circumstances combined 
mont to make them merely a stepping stone to parlia¬ 

mentary government. Both Lord Morley and Lotd Minto 
had insisted that they were not meant to lead to parliament¬ 
ary government in India. Their aim in instituting the en¬ 
larged Councils was to improve the existing machinery of 
government. The admission of Indians into the Councils had 
proved so successful that an extension of the principle was 
both desirable and necessary. But the authors of the re¬ 
forms thought that the nature of the Indian social structure 
was opposed to responsible government. Thev did not 
foresee the intense interest with which Indians actually 
entered into the spirit of the new type of government; nor 
did they consider that what they called the “ natural 
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aspirations ” of the people would require a more substantial’ 
outlet than the new system allowed. The negative state¬ 
ment of the authors of the reforms simply whetted the Indian 
appetite for some type of real parliamentary government. 

The new Councils achieved their purpose from the point 
of view not only of government, but of the educated classes 
in India. According to Lord Moiley, the purpose of the 
Councils was “ to enlist fresh support in common opinion on 
the one hand, and on the other to bring government into* 
closer touch with that opinion, and all the currents of need 
and feeling pervading it, to give new confidence and a wider 
range of knowledge, ideas and sympathies to the holders of 
executive power.” The Government derived much benefit 
from its association with Indian representatives, while the 
Councils stimulated the political life of India. In this way 
they really compassed their own destruction, for once the 
Indians were sufficiently prepared the only course open was 
for expansion, and the only avenue of expansion was towards 
responsible government. 

Several ciicumstances helped to prepare the way for 
lesponsiblc government. The very rapid advance of edu¬ 
cation, particulaily in its higher branches, created 
Cirrum- a body of Indian opinion with definite political 

stances leanings and ideals. The advance ot education 

Responsible had been one of the arguments tor the Morley- 
Govemment Minto Reforms. Not only did education advance- 
more rapidly after these reforms, but the part 
played by educated Indians in administration greatly- 
increased. Indians occupied most of the posts in the various- 
provincial and subordinate services of government, and a 
considerable number entered the Imperial services- 
Education meant the development of individuality on the 1 
part of Indians, and this individuality called for expression. 
Not only did the constitutional restrictions of the system, 
of government require alteration, but so also did the terms- 
of the government services. A large number of chafing 
racial discriminations annoyed Indian opinion and made the 
demand for repiesentative government more insistent Lhan 
it otherwise might have been. Thousands of Indians, too 
for educational or other purposes, had visited Great Britain* 
America or Japan, and had studied the political and social 
organizations of those countries. 
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The political consciousness of India was manifested in. 
several ways. Large numbers of societies or associations 
sprang up to further social and political reform. Recogniz¬ 
ing the difficulties of representative government in a land 
with such a mixed population, and with such distinctive anti¬ 
national institutions as caste and opposed religions, many 
Indians set themselves the task of social reform and ol 
laying the basis of common political institutions for India 
as a whole. The existence of the two chief religions 
systems, Hinduism and Mahommedanism, had .always 
presented difficulty in the unification of India, and Indians 
themselves, recognizing this, hastened to create a basis of 
common understanding which might remove the barriers in 
the way of Indian unity. 

One political institution in particular deserves notice— 
the Indian National Congress. The Indian National Con¬ 
gress was founded in 1885, by the late Mr. A. O. 

. Hume, a retired member of the Indian Civil 

Congress Service, and lias had regular sessions ever since. 

Its objects are set forth in the following state¬ 
ment which every member of the Congress had to accept : 

“ The objects of tne Indian National Congress aie the attain¬ 
ment by the people of India of a system of government 
similar to that enjoyed by the self-governing members of the 
British Empiie, and a participation by them in the rights 
and responsibilities of the Empire on equal terms with 
those members. These objects are to be achieved by con¬ 
stitutional means by bringing about a steady reform of the 
existing system of administration, and by promoting 
national unity, fostering public spirit, and developing and 
organizing the intellectual, moral, economic and industrial 
resources of the country ” 

The Congress has a regular constitution. It meets every 
year, and is composed of delegates from every part of India. 
There is an All-India Committee, which nominates the 
office-bearers and provincial committees, and which makes- 
arrangements for the election of delegates. There is also* 
a Reception Committee. The Congress also used to sup¬ 
port a British Committee. 

Till 1907 the Congress worked harmoniously. In that 
year, however, there was a split, at the meeting at Surat; 
one party, the Extremists, refused to act with the other, the 
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Moderates. In 1910 the Congress was re-united, but in 1918 
the Congress again broke up on the subject of the Montagu- 
' Chelmsford Reforms. The Extremists proposed to reject 
the proposals altogether ; the Moderates suppoited qualified 
acceptance of them. The result was that the Moderates 
abstained from the National Congress and formed a con¬ 
ference of their own. In December, 1920, the Congress, at 
Nagpur, altered the fundamental article of its constitution, 
the “ British connection ” being omitted. The Moderates 
founded a new all-India institution—the National Liberal 
J'edeiation. 


In the National Congiess all communities were repre¬ 
sented. The Mahommedans, as a community, largely 
abstained from political agitation, under the 
Moslen leadership of Sir Syed Ahmed. In 190(5, however, 
League* they determined to create an organization to 
look after their own interests. Ideas of repre¬ 
sentation were in the air, and the Mahommedan leaders saw 
that they would have to press for separate representation. 
The Moslem League was the result. Its original objects 
were to protect the political and other rights of Indian 
Moslems, and to promote friendship and union between the 
Mahommedan and other communities of India. In 1912-13, 
the original constitution of the League was altered to include 
the attainment of self-government in India under the 
British Crown; and from 1919-20 onwards the League 
identified itself with the activities of the National Congress. 

One more influence must be noted—the development of 


local self-government. Although this development was not 
so marked as many had hoped, nevertheless it 
oMndian* showed the growing inLerest of Indians in 
Nationality representative self-government on a small scale. 

It also proved the fact that Indian national 
feeling could not be satisfied with local self-government 


alone. Everything wtnt to show that the unity of India was 
at last being realized. A common medium of speech had 
been given in the English language ; a basis of common 
rights had been secured; common interests were being 
realized; a common organization knit India together: in 
short, in spite of the vast differences of race, language, 
religion, and social customs among the Indian people, the 
foundation of an Indian nationality had been laid. 
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Apart from these general considerations, the Morley-- 
Minto Councils themselves showed great defects. In the- 
first place, the electorate was not so arranged^ 
as either to stimulate the interest of the people 
Councils as a whole in political matters, or to give satis¬ 
faction to those who actually were voters. The 
members of the various Legislative Councils were elected, 
indirectly. Thus, the representatives of local Councils were- 
elected by electors who were themselves elected. For the 
Imperial Council the election of members by the provincial 
legislatures was three times removed from the primary 
voters. There was very little connection between the"repre¬ 
sentative and the primary voter. Constituencies were very 
small in voting numbers—usually only a few hundreds. The 
franchise was thus very restricted, and the actual number of 
representatives was small. In a country of the size of India,, 
or even the size of its individual provinces, it is extremely 
difficult to find a mean between perfect representation and a- 
good working number on a legislative council,but in all cases 
the representative system was on a minimum scale. Addi¬ 
tional difficulties arose through the existence of various com¬ 
munities and interests, who either elected members separately 
or were represented by means of nomination. This difficulty 
remains under the new system, for, with the present com¬ 
position of the Indian population, representation by com¬ 
munities or interests (communal representation) seems the 
only possible method of securing fairness. 

Another, but minor, difficulty in the representative system 
under the Morely-Minto scheme was the large proportion of 
lawyers returned. The majority of members returned by 
the provincial legislative councils to the Imperial Legislative 
Council belonged to the legal profession. The same was true 
of provincial Councils. Except for seats specially reserved 
for landowners, or others, the proportion of lawyers returned 
by the more general constituencies was 70 per cent. The 
return of lawyers as members is accounted for largely by the 
fact that they are the class most interested m politics and 
most able to give the time and money necessary for political 
work, A large proportion of members of the House of Com¬ 
mons is business men, but as yet Indians have not made the 
necessary progress in industrial and commercial life to pro¬ 
vide members from this class for the legislatures. Outside 
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-the legal profession, the abler Indians are mainly in govern¬ 
ment service, which disqualifies them from holding seats. 
Landowners are represented separately. The predominance 
-of lawyers in the Councils led Mr. Montagu and Lord Chelms¬ 
ford, m their Report on Constitutional Reforms, to suggest 
that such qualifications should be prescribed for rural seats 
as would disqualify lawyers from holdir g them. 

The chief drawback of the Morley-Minto Councils was 
their failure to give any real legislative outlet to Indian 
members. In both the Indian and provincial Councils, 
though in the latter there was an elected majority, the 
Government was able to secure an official majority. In the 
Imperial Legislative Council the official majority, or, as it 
has been called, “ bloc ”, was absolute. The non-official 
European members in all the Councils usually voted with 
the official members, a fact which sometimes encouraged 
racial feeling. The official majority in the Indian Legisla¬ 
tive Council theoretically was justified insomuch as the 
responsibility ot the Government to the Secretary of State 
had to be maintained. Official members were rarely fiee to 
speak or vote as they chose. They voted together, 
in a body, in favour of all government measures. The 
Indian members were reduced to the position of critics, 
whose opinions were recorded in the proceedings. The 
•debates were to some extent unreal. Under such a system 
the best qualities of the Indian members could not be 
extracted. That the Indian members were both useful and 
interested in legislation and administration was shown by 
their good work in the committees of the Council, where 
they exerted more influence than in the Council itself, by 
their moving of resolutions, and by the asking of questions. 
It may be added that many of the official members also 
disliked the officialization of the Council. In the provincial 
Councils the Government usually had a majority, though in 
some instances bills were much modified either in committee 
or in Council because of non-official influence, and some¬ 
times contemplated bills were not even introduced by 
■Government to avoid the possibility of defeat by the non¬ 
government majority. Another difficulty of the Morley- 
Minto system—and this difficulty was common to both 
official and non-official members—was the fact that the 
►legislative powers of the Councils were very restricted. 



THE GOVERNMENT OE INDIA 


511 


Parliamentary control over the Government of India had not 
Tjeen relaxed, nor the control of the Government of India over 
provincial governments. A large number of subjects was 
outside the scope of the powers of both types of council. 
The financial restiictions in particular were stringent, and, 
as all legislation implies financial considerations, the spheres 
•of influence of the various councils were closely circum¬ 
scribed. 

Such work as the Indian members could effectively do was 
done in the committee room or as the result of private inter¬ 
views with the heads of governments and officials. Neither 
were the councils satisfactory to the officials or the govern¬ 
ments as a whole. All the same they prepared the way for 
further advance. By their veiy nature they were unsatis¬ 
factory to Indians, for they were of a parliamentary natuie 
without being parliamentary. They pointed the way to 
something better, but, so long as this existed, they also 
barred that way. 

The immediate cause of the dissolution of the Morley- 
Minto system was the Great War. The war was fought 
very largely on the principle of small European 
War rCat nationalities being able to decide for themselves 
with whom they should associate in political life. 
This principle—the principle of self-determination—became 
one of the most fundamental principles of the war. It was 
given an additional impetus by the insistence of President 
Woodrow Wilson after the entry of the United States into 
the war. The principle was extended to India, but the many 
■difficulties of the political and social structure of India stood 
in the way of its full application. The best Indian political 
opinion demanded responsible government for India within 
-the Empire on the parallel of the Self-governing Dominions. 

The adoption of the new principle was signalized by 
The the following announcement made by the 

Announce- Secretary of State in the House of Commons 
ment of on the 20th of August, 1917—according to 
August, the Montagu-Chelmsford Repoit “ the most 
1S17 momentous utterance ever made in India’s 

-chequered history ” :— 

“ The policy of His Majesty’s Government, with which 
-the Government of India are in complete accord, is that of 
.the increasing association of Indians in every branch of the 
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administration and the gradual development of self-governv 
ing institutions with a view to the progressive realization of 
responsible government in India as an integral part of the- 
British Empire. ... I would add that progress in this 
policy can only be achieved by progressive stages.. The- 
British Government and the Government of India, on whom- 
the responsibility lies for the welfare and advancement of 
the Indian peoples, must be judges of the time and the- 
measure of each advance, and they must be guided by the- 
co-operation received from those upon whom new oppor¬ 
tunities of service will thus be conferred and by the extent 
to which it is found that confidence can be reposed in their 
sense of responsibility.” 

The announcement was followed by an enquiry made* 
in India in 1917—18 by the late Mr. E. S-. Montagu,. 

, Secretary of State for India, and Lord Chelmsford, the 
Viceroy. The result of their enquiries was published in 
July, 1918, in their Report on Indian Constitutional Reforms t 
or, as it is usually known, the Montagu-Chelmsford Report. 
The Report gives a historical and critical analysis of the- 
existing system of government in India, and makes a large- 
number of recommendations for reform. The province of 
Burma was left for separate consideration. The Report was 
considered by the various governments in India, and the 
Government of India, in their despatch of March, 1919, sub¬ 
mitted their views, suggesting certain modifications. Com¬ 
mittees presided over by Lord Southborough made recom¬ 
mendations on the franchise and division of subjects as 
recommended in the. Report, and the Government of India 
likewise expressed their views on these. In some respects 
there was considerable divergence of opinion, and ultimately 
the whole subject was referred in July, 1919, to a Joint- 
Committee of both Houses of Parliament. Lord Selborne 
presided over this Committee, which took evidence from 
representatives of all shades of opinion. Its report, with a 
draft bill, was issued in November, and the bill, as amended 
by the committee, was passed. His Majesty the King, in 
giving the Royal Assent, issued a Royal Proclamation to the 
Government, Princes and people of India to mark the 
new epoch of government. In 1922 the provisions of the 
Government of India Act, 1919, were, with some modifica¬ 
tions, extended to the province of Burma. 
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2 . THE CROWN AND SECRETARY OF STATE 

The present system of government in India is regulated 
by the Government of India Act, 1915, as amended by the 
Government of India Act, 1916, and the Govern- 
The ment of India Act, 1919, and subsequent minor 

amendments. The Government of India Act of 
1915 is really an Act consolidating the previous 
Acts affecting the Government of India, and as such it is 
really the basic law of the Indian constitution. The Govern¬ 
ment of India Act of 1919, though it contains the most 
important constitutional reforms India has known, is more 
of the nature of an amending Act than an original Act by 
itself. 

To these Acts the ordinary constitutional categories of 
flexible and rigid do not apply. Like the constitutions of 
the Self-governing Dominions, they have been 
Whether granted by a superior to a subordinate govern¬ 
or'll! g id ment. Their actual nature as constitutional law 
depends largely on the attitude adopted towards- 
them by the governments constituted by them, particularly 
the judiciary. The Acts may be interpreted cither as 
ordinary acts of the British Parliament, or as the funda¬ 
mental constitutional law of the countries concerned. In 
the case of Canada, the Privy Council has interpreted the 
Canadian constitutional Acts as ordinal y statutes of the 
British Parliament, but in Australia the High Court, through 
which all appeals to the Privy Council must come has- 
interpreted the constitution as a constitutional law of the 
American type. The High Court of Australia has not only 
regarded the constitution as a constitutional Act amendable 
only by the special process of the referendum, but has 
extended it bv doctrines adopted in American constitutional 
interpretation such as implied powers or the immunity of 
instiumentalities. Yet the Australian constitution, like the 
Canadian constitution, is really only an otdinaiy statute of 
the British Parliament. 

The constitutional Acts of India are likewise Acts of 
Parliament. As constitutional Acts they contain much more 
than is usually laid down in constitutions. A typical con¬ 
stitution contains the fundamental principles on which gov¬ 
ernment is to be conducted and an outline of its organization. 

33 
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The Acts of 1915, 1916 and 1919 contain very few general 
theories or principles. They deal purely with organization, 
and this they deal with in great detail. They give the general 
outlines of government, it is true, but they go into such 
details as the method of correspondence between the 
-Governor-General and the Secretary of State, budgetary 
procedure in the Indian and provincial legislatures, the 
rights and liabilities of the Secretary of State in Council, 
rules for admission to the Indian Civil Seivice, questions of 
salary, leave, temporary vacancies, offences, procedure and 
penalties. The Acts are not ..o nly constitutional in the 
ordinary sense : tTiey are also adifllnistratiye guides. 

These Acts may be amended'in two ways : (a) by Parlia¬ 
ment ; (< b) by the Governor-General in Legislative Council. 

Parliament is the final source of legislation, 
repeal, or amendment, but m certain subjects, 
such as the extension of the limits of presidency 
towns, the alteration of the jurisdiction of High 
Courts, and the law to be administered in cases 
of inheritance, succession, contract, and dealings 
between pai ty and party, the power to amend or 
repeal has been conferred on the Governor-General in Legis¬ 
lative Council. Thus the c onstitution o f India, if we may 
apply the terms flexible and rigid to lt. i^p^ 
pai^ly rigjd. It may be amended by the ordinaly Jegigjative 
process, both of Parliament and the India n leg islature. So far 
it is flexible. In so far as Parliament is ultimately the legal 
sovereign in India 4 and as the constitution may be amended 
by the ordinary legal process, it is also flexible. But inso¬ 
much as Parliament is got the normal legislature of India, the 
constitution is rigid. The process of parliamentary amend¬ 
ment may be looted on as exceptional: the process of amend¬ 
ment is not the normal legislative process of India. To this 
extent, thereT&re’.'the CbffSttTution may be looted on as rigid. 

The head of the constitutional system in India, as Tn all 
the dependencies', is the King, or as he is known officially 
in India, the King-Emperor. As the India Act 
The King- Q f 1915 6SLys . << All the territories for the time 
Emperor being vested in His Majesty in India are 
governed by and in the name of His Majesty the King, 
Emperor of India.” All official acts are done in his name 
and all revenues theoretically are received for him. The 
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actual powers of the Crown in India in many respects are 
the same as in the British constitution, e.g., in relation to 
the army and navy. In addition to these a large number of 
'executive functions by various statutes (consolidated in the 
Act of 1915) “have been given to the Crown. The Crown, 
through the Secretary of State, may disallow any Act passed 
.by the Governor-General in Legislative Council even after 
the Governor-General has assented to it, or any Act passed 
by the piovincial legislature after the head of the province 
and the Governor-General have assented to it. The Crown 

A 

•can also veto any order of the Governor-General altering the 
territorial limits of the jurisdiction of the High Courts. The 
approval of the Crown is necessaty for the creation of anew 
province under a governoi, which, with such approval, may 
be done by notification. The approval of the Crown is also 
necessary for the denial cation of the authoiity of a governor, 
for the creation ot local legislatures under governors, or for 
the transference of a district fiom one piovince to another. 
The Crown has also considerable powers in granting pensio ns 
and gratuities. The Crown also determines the ecclesiastical 
jurisdictions of India. By letters patent the Crown can 
establish a High Court in any territory in Britisli India, 
whether it be within the jurisdiction of any existing High 
Court or not The Crown a ppoin ts the Guvcrnor-General 
of India, the Governors of the provinces, and the members 
of the Governor-General's and the Governors' .Executive 
Councils. The Crown appoints also the Chief, Justices* and 
Judges of the High Couits (who hold office during the royal 
pleasure) and the Ad vocates-General of Bengal, Madias and 
Bombay. On an address from both Houses of Parliament 
the Crown can remove from office any member of the Coun¬ 
cil of India. The Ci own appoints the bishops and arch¬ 
deacons of Calcutta, Madras, and Bombay.*" By an Order in 
Council the Crown may also make provision for the appoint¬ 
ment of the High Commissioner for India, a power which was 
exercised in 1920, and, by royal wairant countersigned by 
the Chancellor of Exchequet, appoint an auditor for the 
accounts of the vSecretary of State in Council. 

The Secretary .of Stated or India is the real head of the 
•executive of the tn'dTan "(government. In the wd?3s of the 
Act oTlSTOTKe ‘••'may'-supenhtend, direct and control all 
.acts, operations and concerns which relate to the government 



516 


POLITICAL SCIENCE 


or revenues of India, and all grants of salaries, gra¬ 
tuities and allowances and all other payment and charges, 
out of or on the revenues of India.” The legal 
designation of the Secretaiyof State is simply 
Secretary of State, not Secretary of State for 
India. The office of Secretary of State is one, 
though actually there aie seven occupants, each* 
with his own duties (Home Affairs, Foreign Affairs, Wrr,. 
Air, Dominions and Colonies, India and Scotland). In 
theory one Secretary of State may perform the functions of 
another, and, in actual piactice this was done when the late 
Mr. Montagu, then Secretary of State for India, was touring 
in India. The Secretary of State for the Colonies performed 
his functions so far as they could not be performed by the 
Vice-President of the Council of India in Council. 

The Secretary of State is assisted by a Parliamentary 
Under-Secretary (paid), who is a member of one of the 
Houses and changes with a change in the Government, and 
a Permanent Under-Secretary, a member of the permanent 
Civil Service. According to the Act of 1915 the salary of 
the Secretary of State (,£5,000 a year), and the salaries of 
his Undei-Secretaries were paid from Indian revenues. 
By the Act of 1919, the salaries of the Secretary of State 
must , and any other expenses of the Secretary of State’s 
Department mav t be paid out of British revenues. This 
places the Secretary oi State lor India on Ine same footing 
as the Secretary of State for the Dominions and Colo¬ 
nies. The fact that the Secretary or State’s salary must be 
included in the British estimates gives Parliament an oppor¬ 
tunity of discussing or censuring his work, as well as of 
altering the estimates if it thinks fit. 

Associated with the Secretary of State is the Council of 
India, oi, as it is usually called, the Secretary ol State’s 
Council. This Council consists of a number of 
T**e Council members, not less than eight and not more than 
Secretary twelve, as the Secretary of State may decide, 

of State The Secretary of State has the right of filling 

vacancies, and members may be removed by the 
Crown on an address of both Houses of Parliament. At least 
one-half of the members must have served or resided in 
India for at least ten years, and must not have left India 
more than five years before their appointment. The term 
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of office of each member is five years. A member may be 
re-appointed for a second term of five years by the Secretary 
of State, in which case he must state the leasons of the re¬ 
appointment in a Minute winch must be laid before both 
Houses of Parliament. No member of the Council may be 
a member of either House of Parliament. Members are paid 
a salary of /,1,200, and Indian members icceive in addiLion 
as subsistence allowance. The salaries or allowances 
mav be paid either from Indian or British revenues. 

The Act of 1919 made seveial alterations in the Act of 
1915. It altered the method of payment of the Secretary of 
State, the number and duration of the tenure of the 
members of the Council of India, which used to be ten, to 
fourteen and seven, respectively, and the statutory number 
■of meetings, which used to be once a week. It made 
several minor changes, such as in the quorum of five, which 
used to be necessaiy, and the proportion of membeis of the 
Council who must have resided m India, which used to be 
nine. The whole of the system prescribed in the Act of 
1915 for the conduct of ordeis and communications between 
the Secretary t f State and Governor-General was cancelled. 

The Secretary ot State is president of the Council of 
India. He is empowered to appoint a vice-president, and to 
remove him. In the absence of both the piesid- 
zatfonof the eilt ant ^ vice-president the members present 
Council may Choose a president. Meetings are held when 
the Secretary of State so directs, but there must 
be at least one meeting per month (by the 1915 Act it was 
•one meeting per week). The statutory quorum up to 1919 
was five, but the fixing of the quorum is now left to the 
•Secretary of State. The Secretary of State, or the person 
.presiding at .the Council, has both an ordinary, and, if 
necessary, a casting vote. Except in cases where a 
statutory majority of votes in the Council is necessary, the 
decision of the Secretary of State is final whete opinion is 
•divided. All acts done by the Council in the absence of the 
•Secretary of State require his written approval. In the case 
•of differences of opinion the Secretary of State or any 
member of the Council may record his opinion and his 
iTeasons in the proceedings of the Council. 

The Secretary of State is empowered to constitute such 
committees as he may deem expedient for the better 
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transaction of public business ; and he may direct what 
business these committees may transact by order of the 
Secretary of State in Council. Usually there are seven such* 
committees. 

The composition of the Council varies from time to time. 
Normally it is composed of retired members of the Indian 
Services who have occupied high posts in India, 
of > the°* ,tl0n l ea< ^ n & bankers, business men, distinguished 
Council soldiers or soldier administrators, and Indians. 

The number of Indians is usually two or three, 
and they are now so chosen as to be representative of the 
whole of India, not of British India alone. 

The Secretary of State wields very wide powers. Some 
of these he exercises by himself: others he exercises with* 
his Council. “The wide nature of his powers is 
\ °t« explained partly on historical and partly on 

ary of*"* " political grounds. Historically, he inher ited all 
State. the pow ers and duties'which before"'1858 were 

( . vestecFin the President of the Board of Control, 

by Himself ^ ie J3oard itself, the Company, the Directors and 
the Secret Committee. Politically, the Secretary 
of State is a member of the Cabinet. With the other mem¬ 
bers of the Cabinet he is responsible to the House of 
Commons, and must icsign it the Cabinet resigns. 

By the Act of 1915 the Secretary of State may act without 
the Council in cases which he considers to be uigent. In the 
case of making war 01 peace, or in making negotiations with, 
or in matters of pplicy concerning, Indian States, he may act 
without the knowledge of the Council and communicate liis 
orders direct to any officer in India. The correspondence 
coming from Indian States may also be kept from the 
Council. In urgent cases the Secretary of State may act 
indep ende ntly of Council, but he must record his reason s 
and notify, the members of Council, fixceptui these urgent 
and secret cases and matters of war or peace, the Secretary 
of State must act with his Council, but he is obliged to act 
according to the majority vote of the Council only in those* 
cases which aie defined by statute. In other matters h e may 
override the decision of the'Council. l3y the'Act oFT91S 
every order or communication winch he proposes to send to 
India, unless it has already been submitted to the Council 
of India, must be deposited in the Council room for the 
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perusal of all members of the Council during seven days- 
before either the sending or the making of the order. Any 
member of the Council may record his opinion on such an 
order, and the Secretary of State, if he differs from the- 
majority of the Council, must record his reasons for acting 
i n op position to them. By the Act of 1919 the whole of 
these statutory obligations are made non-statptojry. The 
powers are regulated by rules in such a way that the Secre¬ 
tary of State’s powers may be exercised in harmony with 
the new type of responsible government. In relation to 
transferred subjects (subjects under Indian ministers in the 
various Indian legislatures), the superintendence, direction, 
and control of the Secretary of State have been largely with¬ 
drawn. They are now summed up in his powder to advise 
the Crown in the use of the royal veto. In relation t o re - 
sejyedTsubjects (e.g., those under the control of the exe¬ 
cutive in India), his p owe rs, though now regulated not by 
statute but by rules made under the Act of 1919, are also 
restricted. The Secretary of State must always be in such 
a position as to give full information to Parliament about 
Indian affairs, but the spirit of the new government requires 
less direct sanction on his part. Powers of sanction hitherto 
vested in him are tiansferied to the Government of India, 
which provides him with full information. Rules made under 
the Act in relation to both reserved and transfeired subjects 
arc subject to be laid before, and approved by, Parliament. 

By the Act oi 1915 the poweis of the Secretary of State 
exercised wi\t]i the Council jyi India are very extensive. It 
dependsF^rfljTon the pe rsonalit y of individual 
Oj) Power* Secretaries of State whelKer they are able or 
Secretary unable to make their own views prevail against 
of State in the views of the majority of the Council, and 
Council partly on the extent to which the Secretary of 
State cates to use his position as a mejabar ..of 
the C aTpjji et- Ultimately his position as a Cabinet minister 
is decisive, for the Cabinet is not only the ch ief e xecutive 
power, but the deciding factor in legislation. 

The powers exercised by the Secretary of State in 
Council may be enumerated thus. (1) Poyvers which he 
exercises in virtue of his position as constit utiona l adviser 
to the Crg y^n. These powers are co-extensive with the 
powers already enumerated as belonging to the Crown. He 



520 


POLITICAL SCIENCE 


advises the Craw# in regard to the use of the roy^yote 
on laws passed by the Indian legislatures ;TTe recommends 
the "issue of proclamations for the alteration of provincial 
boundaries or the creation of new provincial legislative 
councils ; he sanctions legislation regarding the areas of 
jurisdiction and powersj&f Jljgh Courts ; and he recommends 
appointments. (2) He~“fias the powers, already noted, of 
issuing direct orders in certain cases to officials in India 
without the Council’s knowledge or consent, or of overriding 
\ the Cou ncil subject to certain statutory powers which mustbe 
exercised according to the vote of the Council. The chief of 
these powers is in financi al co ntrol. According to the Act 
of 1915, “ The expenditure?*^ the revenues of India, both 
in British India and elsewhere, shall be subject to the control 
of the Secretary of State in Coun cil ; and appropriation of 
any part of these revenuesrW^of my other propei ty coming 
into the possession of the Secretary of State in Council by 
virtue of the Government of India Act, 1858, or this Act, 
shall be made without the concurrence of a majority of votes 
at a meeting of the Council of India.” ,(3) Similarly the 
making of contracts under the Act, and the s elling o r mort¬ 
gaging of real or personal estate vested in His MajesTy for 
the purposes of the Government of India, are subject to a 
Cojjncil majority. The Secretary of State in Council is thus 
a legaTentity, with powers as a body corporate of sueing or 
of being sued. His powers in respect to provisional appoint¬ 
ments and appointments ot persons born of parents per¬ 
manently domiciled in India to the Indian Civil Service are 
also subject to a Conn ciLm ajority. (4) The many powers 
which are usually exerejsea in Council.butin respect to which 
the Secretary of State may override the majority of the 
Council, at the same time stating his reasons in writing, as in 
promotions and dismissals from the India Office, and regul¬ 
ations for admission to the various Imperial Services in India. 

.The Act of 1919 amends the Act of 1915 by making most 
of these pswers subject to the provisions of the Act ofl919 
and rules made under it. Many of the powers possessed by 
the Secretary of State have been relaxed in favour of 
•the various governments in India. 
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THE GOVERNMENT OF IN L) IA— (continued) 

3. THE CENTRAL (JOVEKNMKNT 

’The head of the Government of India is the Viceroy and 
(Governor-General, who is appointed the Crown on the 
T , v . recommendation of the Secretary of State, 
and ICer ° y According to the Act of 11)15 “ The superinten- 
Governor- dence, direction and control of the civil and 
•General military government of India is vested in the 
.of India Governor-General in Council who is required to 
.pay due obedience to all such orders as he may leceivefrom 
■ t he oecretar v c.*^ The powers of the Governor- 

• Genera] are dcfubly jjjtpited—by the Secretary of State and 
‘by Ins own Council. Tne Governoi-General is the personal 
representative (l'icetoy ) of the King, and as such is entitled 
-to the honours and piivileges befitting his position. He 
•enjoys i mmunit y from the jurisdiction of any High Court in 
relation to iiuT official actions’; he Cannot be arrested or 
imprisoned in connection with any suit in a High Court in 
the exercise of its original jurisdiction, nor, save in case of 
treason or telony, is he subject to the origioal criminal juris¬ 
diction of any High Court. 

As representative of the King he is the repository of the 
royal prei ogatives and powers, but the delegation of these 
powers to him does not supersede their original exercise by 
the Crown. In particular he possesses the power of pardon, 
which is conferred on him in his wairant of appointment. 
He also enjoys the various dignities which his office confers 
-in salutes, precedence, etc. He also enjoys the poweis 
•which arise from the prestige of his position—powers of 
advising, persuading, recommending, requesting and 
directing. 

Most of his powers are exercised subject to the control 
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of the Secretary of State and his own Executive Council- 


Powers With them he is responsible for the whole 

of the administration of India, of making treaties or 
Governor- agreements with other states in Asia, of ceding 
enerai territory from or incorporating territory in* 

India, and of exercising jurisdiction in foreign states. In- 


cases of emergency he may legi slate wjthout his Council, but 
such laws can be in force for six months onTy'^an'd may be- 
annulled by Parliament. He ”Kas also certain statutory 


powe rs of ov grruling his Co uncil. 

By the ACtot' X9lS rfe has wide powers of assenting to, 
of voting, of reserving for the signification of His Majesty’s- 


pleasure, and of returning for f urther conside ration bills 
passed by the IndianJfe^nbTature. fie also may exercise 
similar powers in relation to bills passed by provi ncial legis - 
latures. He may st op pro ceedings in the Indian legislature 
on any subject on which he considers further action to be 


dangerous to the peace of India. He may con vene a joint- 
m eeti ng of the Council of State and Legislative ^Assembly. 
He may dissolve both Houses or extend the sessions. He- 


also convenes them subject to statutory limits. He may 
address either House In the case of the Houses failing to 
pass legislation which in his opinion is necessary to the 
good government of India, subject to the subsequent consent 
of His Majesty in Council, he m ay a ct as_if the bill, had 
been_passed In financial legislation ho proposal for the 
appropriation of any revenue or monies for any purpose 
may be made save on his recommendation, and, with the 


consent of his Council; in cases where demands necessary 
to the proper discharge of his responsibilities are refused, 
he may act as if the assent of the Legislative Assembly had 
been given. He is also the final judge as to whether pro¬ 
posed appropriations fall within the heads of expenditure 
wnich may or may not proceed to the vote of the Legislative 
Assembly. A large number of measures, enumerated- 
below, may not be introduced into either chamber without 
his previous sanction. 


The Governor-General has wide powers^of jjpjDointment. 
With his Council he appoints temporary judges of the High 
Courts. On his own responsibility he appoints a vice- 
president of his own Executive Council. He appoints the pre¬ 
sident of the Council of State, and appointed the first president 
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of the Legislative Assembly and will approve of subsequent^ 
appointments made by the Legislative Assembly. His 
approval is necessary for the appointment of the deputy- 
president of the Legislative Assembly. At his discretion he* 
may appoint council secretaries from among the members 
of the Legislative Assembly. He also possesses wide 
powers of recommending appointments to the Secretary of 
State or to the Crown through the Secretary of State. 

The Viceroy’s Council consists of ordinary members and 
extraordinary members, if any extraordinary members be 
appointed. The ordinary members are appoint¬ 
ed by the Crown. By the Act of 191£> the 
number of members was limited to five, or if the 
Crown so decided, six, but the Act of 1919 
removed these limits. Of the ordinary members 
of Council three must be persons who have l)u'! at least ten 
years in government service in India; one must be a 
barrister of England, or Ireland, a member of the Faculty 
of Advocates of Scotland, or a pleader of a High Court of 
not less than ten years’ standing. No ordinary member of 
Council can hold a military command or be actually 
employed in military duties. The Secretary of State in 
Council, if he thinks fit, may appoint the Commander-in- 
Chief to be an extraordinary member of the Council. The 
provision that the Governor of the province in which the 
Council assembles should be an extiaordinary member of 
the Executive Council, was cancelled by the Act of 1919. 

In practice the ordinary members of the Viceroy's Council 
are in charge ol the’^cKiel executive derailments of govern¬ 
ment—Hqjne, (Finajice, Law, Commerce .and 
Composition i^aifwa^s, Industries and Labour, and Educati on. 
Council Health 4 a nd L ands. Three of the six ordinary 
meiiib^rs usually are "“Indians. By the Act of 
1919 the Governor-General is empowered at his own discre¬ 
tion to appoint council £ecretaries to dischatge such duties 
in assisting the members of his Council as he may assign 
to them. These council secretaries cannot hold office for 
rnoie than sgc months unless they are members of the Legis¬ 
lative Assembly. They may hold office during the Governor- 
General’s pleasure and may be paid a salary voted by the 
Indian legislature. 

The Governor-General is president of the Council, and ha 
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must appoint one of the members as vice-president. The 
Council meets at such places in India as the 

ation'oMhe ^ overnor ‘^ eiiera ^" ,n ‘Council directs. At any 
Council meeting of the Council the Governor-General or 
presiding member and one ordinary member of 
the Council may exercise all the functions of the Governor- 
General-m-Council. All orders are made, and proceedings 
carried om in the name of the Governor-General-in-Council, 
and aie usually signed by a Secretary to the Government of 
India. The Governor-General is empowered to make rules 
for the expeditious transaction of business in Council. These 
rules aie treated as orders of the Governor-General in 
Council. Except in the case of measures aliecting the 
safety or peace ot India, when he may override the decision 
•of the majority of his Council, the Governor-General is 
bound by a majority vote. The Governor-General, or person 
piesuding, casting as well as an ordinaiy vote. When 

the Governor-General overrides his Council, any two mem¬ 
bers of the dissentient majority may require that the fact 
that he has not accepted the majority’s decision be reported 
to the Secretary of Stale, with such minutes as the members 
Of the Council may have recorded on the subject. In cases 
where the Governor-Gencial is absent from his Council 
through illness or any other cause, and signifies his intended 
absence to the Council, the Vice-President, or other piesid¬ 
ing member of the Council acts in his stead, with his powers. 
If the Governor-General is resident in the place where the 
Council meeting is held and is not prevented from signing 
because of illness, Ins signature unnecessary to all acts thus 
made ; but if he refdses to sign it, an act of Council is valid 
as if it had been passed by the Governor-General-in-Council. 
When the Governor-General is on tour without his Council, 
the Governor-General-in-Council may conter the full powers 
of the Governoi-General-in-Council on him alone. When on 
tour, if he thinks fit, he may issue any order to a provincial 
government, or to officials of a local government without 
previously communicating it to the provincial government. 
Such an order is equivalent to an order of the Governor- 
General-m-Council, but it must, with reasons# be com¬ 
municated to the Secretary of State, who may suspend such 
powers. 

The Act of 1919 made a complete change in the 
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organization of the Indian legislature. By the Act of 1915 
the Indian, or Governor-General's Legislative 
The Indian Council.consisted of the members of his Executive 

gis ature Council, and the head of the province in which 
the Council assembled (i.e., the Chief Commissioner of Delhi 
and the Lieutenanl-Governor of the Punjab, for Delhi and 
Simla, respectively), with sixty additional members, thirty- 
three of whom vveie nominated and twenty-seven elected. 
Twenty-eight of the nominated members statutorily might 
be officials and three were non-officials nominated to repie- 
sent the Indian commercial community, the Mahommedaus 
of the Punjab, and the landholders of the Punjab. The 
elected portion of the Council was chosen by the non-officials 
in provincial legislative councils, landholders, Mahummedan 
communities and the Bombay and Bengal Chambers of Com¬ 
merce. Aliens, officials females, persons undei twenty-five 
years of age, lunatics, bankrupts, peisons dismissed from 
government services,peisons debaried from practice as legal 
practitioners, criminals, or persons who in the opinion of the 
Governor-General-in-Council were undesirable, were inelig¬ 
ible for election. In some of these cases the Governor- 
General had power to lemove the disqualification. The 
ordinary term of office was three } ears. On taking his seat, 
every member had to take the oath of allegiance to the 
Crown. As a mle, in all elections persons elected by a con¬ 
stituency had to belong to that constituency as a 
voter. 

By the Act of 1919 the Indian legislature consists of the 
Governor-GeneraTand two Chambeis, the Council of State 
and the Legislative Assembly. Normally a bill must be 
passed by both Chambers before it proceeds to receive the 
final signature of the Governor-General,which makes it a law. 

The Council of State consists of not more than sixty 
members, nominated, officials, and elected. Not moreTfian 
twenty ot the members may be officials. Thii t y- 
C° unc,s thfee members are elected. Goveinoi- 

° ‘ Sa e General may appoint a President ot the Council 
of State from among the members of the Council, or a person 
to preside in such circumstances as he may direct. The 
Governor-General has also the right of addressing the 
Council, and for that purpose may require the piesence of 
the members. 
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The Legislative Assembly by statute consists of one 
hundred and forty-four members, of whom one hu flflre d and 
thjge are elected and forty-on e nom inated. 
j rhe . . Twenty-six of the forty-on^^miist' Se officials. 
Assembly* "statutory number of members Is" one 

hundred and forty, but power is given in the Act 
•of 1919 to vary the number of members, provided that the 
proportions of elected and non-official members remain at 
five-sevenths of the total for the former, and one-third of the 
remainder (non-elected) for the latter. The Governor- 
•General has the right of addiessing the Legislative 
Assembly. 

The President of the first Legislative Assembly was 
nominated by the Governor-General, but subsequent 
Presidents have been, and will be, elected by the 
Organiz* Assembly from its own members, the election to 
ationofthe approved by the Governor-General. The 
Assembly* Deputy-President of the Assembly presides in the 
absence of the President. He is elected by the 
Assembly, subject to the approval of the Governor-General. 
The President and Vice-President both cease to hold office 
if thej* cease to be membeis of the Assembly. Presidents 
may resign their office by signifying their intention to 
resign in writing to the Governor-General. The first 
President could be removed from office by the Governor- 
General. Subsequent Presidents ma\ be removed by a vote 
of the Assembly with the concurrence by the Governor- 
General. The first President was paid a salaiy fixed by the 
Governor-General: the salai ies of the Deputy-President and 
elected Presidents are decided by vote of the Indian 
Legislature. The Governor-General may fix such times 
and places for holding the sessions of the Houses as he 
thinks fit. He can also prorogue the sessions. The 
President may adjourn any meeting. All questions are 
■decided by majority vote. The President has a casting, 
but not an ordinary vote. The powers of the chambers 
may -be exercised notwithstanding any vacancy in the 
chambers. 

The Council of StgJLft^continues for fjyff years, the Legis¬ 
lative Assembly for'tKree. The Governor-General majTclis- 
solve either House sooner, or he may extend the 
•duration of the House if he thinks fit. After the 
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dissolution of either chamber, the Governor-General 
Duration must fix a date for the next session of 
and Sessions that Chamber not more than six months, or 
£ of with the sanction oi the Secietary of State, 
not more than nine months aftei the date of 
Laislative dissolution. 

Assembly No offi cial can be elected a member of either 
House, and if a non-official member enters government 
service tfiso facto he ceases to be a member ul the legislature. 
Membership In the case of an elected member of one H ouse be- 
of the coming a member of the other House, Ins seat 

-Chambers becomes vacant, and it a member is elected for 
both Houses he must choose either one or the other. Every 
member of the Governor-General's Executive Council must 
be nominated a member ot one of the Houses, and can 
attend and address the other House. He cannot be a 
member of bolh Houses. 

The general qua lifica tions tor election to the Council of 
State, the Legislative Assembly, and ilie provincial legisla¬ 
tures aie the same. A peison shall not be 
0 .eligible for election if such a person is (a) not a 

cat Ions "for Bnlish subject; (b) a female , (t) a dismissed or 
Membership suspended legal piactitioner ; ( d) of unsound 


of the mind , (f) under twenty-five years ot age ; (/) an 

Provincial* undischarged insolvent ; (.£,') a discharged in- 
LegTslatures solvent who has not obtained a ceiblicate from 
the court stating that his insolvency was caused 
by misfortune and not by misconduct. No 
person can be a member oi two legislative bodies at the same 
time The Governor-General may remove the disqualifi¬ 
cation ( c). Persons convicted of certain criminal offences 
and sentenced to long periods ot transportation or 
imprisonment, or persons guilty of corrupt practices are 
disqualified for specified periods, Kinging from three to five 
years. Special qualifications in regard to domicile, or the 
electoral roll in which a candidate's name is entered, are 
laid down for constituencies which exist tor communal 
representation, or representation of special interests. 

The qualifications for the franchise vary from province to 
province, and from constituency to constituency. Generally 
speaking, the conditions of registration on the electoral roll 
for both the Indian and the provincial legisters are 
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that every person who is (a) not a British subject*. 
Qualifi- (&) a female, (c) of unsound mind, (d) under 

rations of twenty-one years of age, and ( e ) has not been 
Voters convicted ofcertain offences, in which case a time 
limit for registration is laid down, may be registered as 
a voter, if he fulfils the other qualifications. These qualifi¬ 
cations are based on (a) community, ( b) residence, (r) occu¬ 
pation of a house, (d) assessment to property tax, profession' 
tax or tax on companies, (c ) assessment to income-tax, 
(/) receipt of a military pension, and (g) holding of land.. 
Under the electoral rules, it is open to the provincial 
legislatures by a Resolution to give the franchise to women, 
and this has been done in several provinces, including 
Bengal. For special constituencies the qualifications depend 
on the type of constituency—e.g., Anglo-Indian, European* 
University, Mahommedan, depressed class, or any other 
communal constituency. In each of these special constituen¬ 
cies there are special rules. For the Indian legislative bodies 
membership of a local body is a qualification for the franchise. 

The membership of both the Council of State and the 
Legislative Assembly is divided between the provinces, and 
between communities and interests in provinces. 
Electorate Thus, tor the Council of State, six seats are 
for the assigned to Bengal, three of which are general or 
Indian non-Mahommedan seats ; two are Mahommedan 

Legislature anc i one j s f or European commerce. The seats 
assigned to other provinces are arranged in 
a similar way. The qualifications of the electors of 
each pi o vince are prescribed in detail. For the 
Legislative Assembly, seventeen seats are assigned to 
Bengal, on a communal basis. Other provinces are 
lepresented on a similar plan, and, as in the Council of 
State, the qualifications of electors in each province are 
separately prescribed in detail. For Berar there are special 
arrangements. 

The Act of 1919 makes provision for the making of 
regulations for the conduct of business in the 
Business and Indian legislature. The rules provide for the 
Proceedings general course of business, for the preservation 
Chambers or der, f° r tb© number of the quorum and the 
asking of questions. Provision is also made for 
the drawing up of standing orders to regulate procedure* 
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Relation 
of the 
Governor 
General 
to Bills 


The Act provides that if a bill which has been passed by 
one chamber is not passed by the other chamber within six 
months, either without amendments or with such 
Joint Meet- amendments as may be agreed to by the two 
Chambers 6 chambers, the Governor-General may refer the 
bill to a joint sitting of both Houses. Before 
such a meeting takes place, members of both Houses 
appointed for the purpose must, under the standing orders, 
meet to discuss the differences of opinion that have arisen 
between the two Chambers. 

When a bill has been passed by the chambers, the 
Governor-General may assent to it, or withhold his assent 
from it, or reserve it for the signification of His 
Majesty’s pleasure. No bill can become an Act 
till the Governor-General has assented to it, or, 
in case of a bill reserved for the signification of 
the royal pleasure, till His Majesty has signified 
bis assent to it through the Secretaiy of State in Council. 
The Governor-Geneial, after a bill has been passed by both 
chambers, may return the bill for reconsideration by either 
chamber. Subject to the rules and standing orders, there is 
freedom of speech in both chambers. No member is liable: 
to any proceedings in any court because of his speeches or 
votes in the chamber, or because of anything contained in 
the official reports of the proceedings of the chambers. 

The procedure to be adopted in regard to the Indian 
Budget is given in the Act of 1919. A statement of the 
estimated annual expenditure and revenue of the 
Bud eel * an Government of India is laid every year before 
both chambers. No appropriation of any 
revenue or monies for any purpose can be made save on- 
the recommendation of the Governor-General. Appropria¬ 
tions relating to certain heads of expenditure are not sub¬ 
mitted to the vote of the chambers, nor can they be discussed' 
by either chamber unless the Governor-General directs 
otherwise. These heads are :— 

(1) interest and sinking fund charges on loans; 

(2) expenditure on which the amount is prescribed by 

or under any law ; 

(3) salaries and pensions of persons appointed by or 

with the approval of His Majesty or by the 
Secretary of State in Council; 

34 
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(4) salaries of Chief Commissioners and Judicial 

Commissioners ; 

(5) expenditure classified by the order of the Governor- 

General-in-Council as ( a ) ecclesiastical, ( b) 
political, and ( c) defence. 

In case of any questions arising as to whether any pro¬ 
posed appropriation does or does not come under these 
heads tue decision of the Governor-General is final. 

As regards other heads of expenditure, the proposals 
of the Governor-General in Council are submitted to the vote 
of the Legislative Assembly in the form of demands for 
grants. The Legislative Assembly may assent to or refuse 
any demand, or may reduce the amount referred to in any 
demand by a reduction of the whole grant. Demands, as 
voted by the Legislative Assembly, are submitted to the 
Governor-General in Council. If he thinks that any demand 
which has been refused or altered by the Assembly is 
essential to the proper discharge of his duties, he may act as 
if the demand had been granted, or assented to by the 
Legislative Assembly. In cases of emergency the Governor- 
•General may authorize such expenditure as he may consider 
necessary for the safety and tranquillity of British India. 

By the Acts of 1915 and 1919 the Indian Legislature is 
Powers of empowered to make laws— 

the Indian 1- For all persons, and all things, within British 

Legislature India; 

2. For all subjects of His Majesty and servants of the 

Crown within other parts of India ; 

3. For all native Indian subjects of His Majesty, 
without and^beyond as well as within British India ; 

4. For the government officers, soldiers and followers in 
His Majesty’s Indian forces, wherever they areserving, 
in so far as they are not subject to the Army Act ; 

5. For all persons employed or serving in or belonging 
to the Royal Indian Marine Service ; 

6 . For repealing or amending any laws which for the 
time being are in force in any part of British India 
or apply to persons for whom the Governor-General 
in Legislative Council has power to make laws. 

Unless expressly authorized by Act of Parliament, the 
Indian Legialature cannot make or repeal a law affecting— 

1. Any Act of Parliament passed after the year I860 
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extending to British India, including the Army Act 
and any amending Acts to it. 

2. Any Act of Pailiament enabling the Secretary of 
State in Council to raise money in the United 
Kingdom for the Government of India. 

The Indian Legislature cannot make any law affecting 
the authority of Parliament, or any of the unwritten laws, 
or constitution of the United Kingdom on which may depend 
the allegiance of any person to the Crown, or which may 
affect the sovereignty or dominion of the Crown over any 
part of British India. Without the previous sanction of the 
Secretary of State in Council the Governor-General in 
Legislative Council cannot empower any couit other than a 
High Court to sentence any European British subject, or his 
children, to death, or abolish any High Court. Laws passed 
for the Royal Indian Marine Service apply only if the vessel 
an which an offence is committed is in Indian waters at the 
time of the commission of the offence. 

The previous sanction of the Governor-General is neces¬ 
sary for the introduction of any measure— 

(а) affecting the public debt or public revenues of India, 
•or imposing any charge on the revenues of India ; 

(б) affecting the religion or religious rites and usages of 
any class of British subjects in India ; 

(c) affecting the discipline or maintenance of any part of 
His Majesty's naval or military forces ; 

(i d ) affecting tne relations of the Government with foreign 
princes and states ; 

( e ) regulating any provincial subject (i.e., a subject 
'under the control of the provincial legislatures, according 
to the classification adopted under the Act of 1919) or any 
part of a provincial subject which has not been declared to 
ibe subject to legislation by the Indian legislature ; 

(/) repealing or amending any Act of a provincial 
legislature ; 

(g ) repealing or amending any Act or Ordinance made by 
the Governor-General. 

In the event of either chamber refusing to introduce, or 
to pass any bill in a form recommended by the Governor- 
General, the Governor-General may certify that the 
passage of the bill is necessary for the safety, peace 
or interests of India and may sign it, thus making it an 
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Act. Every such Act must be laid before both Houses of' 
Failure to Parliament, and must receive His Majesty’s 
Pa** assent. In a case of emergency the Governor- 

Legislation Q enera i ma y direct that an Act of this kind may 

come into operation immediately, subject to the possible- 
disallowance of the Act later by His Majesty in Council. 

The Governor-General has power to stop proceedings on 
a bill under consideration by either of the chambers if he- 
certifies that the bill affects the safety or peace of Biitish. 
India or any part of it. 

The Act of 1919 piovides for the appointment by His 
Majesty (by an order in Council) of a High Commissioner 
for India in the United Kingdom. The Order in 
High Coin- Council provides for his pay (;£3,000 per annum, 
forVndPia' payable from Indian revenues) and that of his. 

establishment, for the delegation to him of any 
of the powers of the Secretaiy of State or the Secretary of. 
State in Council in relation to the making of contracts, and 
for the exercise of powers on behalf of the Governor- 
General in Council or any local government. The tenure of 
the post is for five years. 

The same Act also enjoins that ten years after the 
passing of the Act, the Secretary of State, with the con¬ 
currence ot both Houses of Parliament, must 
Statutory submit for the approval of the Crown the 
names of persons to act as a Commission to* 
enquire into the working of the system of 
government, the growth of education, and the development 
of representative institutions in British India, and to report 
whether the principle of responsible government should be 
extended or retracted and whether a bicameral system 
should be created in local legislatures. This Commission,, 
which also had power to enquire into any other matter 
affecting British India which might be referred to it by His 
Majesty, was presided over by Sir John Simon, and, after 
conducting enquiries in India in 1928-29, submitted its- 
report in 3930. 

The control of Parliament over Indian affairs is exercised 
in several ways :—(1) D irect Legislatio n. The 
««— King-in-Parliament is the”’legal sovereign in, 
over Indian India, and theoretically may pass laws affecting 
Affairs ' India on any subject. Actually Parliament has. 
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•conferred the real powers of legislation on the various 
legislatures of India. Their constitutional position depends 
on Acts passed by Parliament, and, therefore, changes 
in the legal position of the constitutional bodies of 
India require the sanction of Pailiament. (3) Indiiectly 
Parliament thus controls the coarse of Indian legislation 
by prescribing the limits within which the Indian lcgislututes 
work. (3) Legislation and administration. Parliament by 
its own Acts has preserved a considerable amount of admi¬ 
nistrative and legislative control over India. A large number 
of matters in Indi-m administration lc nuiie the form al 
a ssent of Pa r li am cn t, tor example, Acts passed by the Gover- 
nor-Geneial or provincial ""governors in cases where the 
Indian or provincial legislatures fail to pass legis¬ 
lation necessary to the peace and good government 
of India must be laid betore both Houses of Parlia¬ 
ment. Rules connected with the relaxation of the 
control ot the Secretary of State in regard to both reserved 
.and transferred subjects must be laid before Parliament. 
In the case of reserved subjects they must be approved by 
resolution in both Houses ; in the case of transferred sub¬ 
jects the rules must be laid beforeboth Honsesof Parliament, 
and, unless a petition is presented to His Majesty in either 
House within thirty days of the date on which the House 
has sat alter the rules have been laid before it, praying that 
the rules, or any of them, be annulled, then the rules are 
binding. Similar conditions apply in the case ot the power 
to make rules in matters where no special provision has been 
already conferred on the Governor-General-in-Councd, sub¬ 
ject to the sanction of the Secretary of State in Council. 
Rules for admission to the Indian Civil Service must be laid 
'.before Parliament within fouiteen days after they are made. 
Similarly a large number of rules affecting the procedure of 
.appointment of high officials and the constitution and powers 
of the various legislative and executive councils require 
parliamentary sanction. An order of the Secretary of State 
to the Governor-General.directing the commencement of 
hostilities must be communicated to Parliament within three 
months of the sending of the order. (4) Financial . 
Parliamentary sanction is required for expenditure incurred 
on military operations outside the frontiers of India. The 
Indian Budget must also be presented annually to Parliament 
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with a report on the moral and material progress of India. 
All reports of the auditor must also be laid before Parliament. 

The administrative control of Parliament is exeicised by 
means of questions, resolutions, motions for papers, and 
motions for reduction of the Secretary of State’s pay (which, 
is granted from British revenues) at the annual debate 
on the Civil Service estimates. The key to the power of 
Parliament is the position of the Secretary of State. As a 
member of the Cabinet he is responsible to Parliament, and. 
must answer questions and criticisms in the House of which 
he is a member. If the Secretary of State is a Peer, he 
replies to criticisms in the House of Lords, and his Under¬ 
secretary (Parliamentary) replies to questions in the House 
of Commons. (If the Secretary of State is a Peer, the 
Under-Sccretary is a Member of Parliament, and vice versa , 
so that the ministry is represented in both Houses). Asa 
member of Cabinet, whether as a Peer or a Member of 
Parliament, he is a member of a party, and as such is liable 
to be questioned and criticized for party purposes apart 
altogether from the interest of the questioners m Indian* 
affairs : a member of the opposition party may seize on 
some point of Indian administration in order to discredit 
not the Indian administration ot the Secretary of State per¬ 
sonally, but the party to which the Secretary of State 
belongs. Such party controversy on Indian affairs is excep¬ 
tional, as the members of the House of Commons are neither 
sufficiently well versed nor deeply enough interested in Indian 
matters to make them subjects of heated party controversy. 
Nevertheless the Secretary of State as a member of the Cabi¬ 
net is subject to party discipline, influences and policy. His. 
position as a member of Cabinet, too, which is the ultimate* 
executive and legislative head of Parliament, symbolizes 
the ultimate complete control of Parliament over India. 

The modern trend of parliamentary control is towards 1 
devolution ot power to the Government of India. 
Devolution After the assumption of the control of India 
o ontro through the Secietary of State, who- 

was given cabinet rank, Parliament became in a real 
sense legislative sovereign of India. As we have seen, the 
supremacy, while theoretically retained, has been commuted 
in practice in favour of a large measure of independence to 
the Indian Legislatures and administrations. As long as 
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the Secretary of State continues to be a member of Cabinet,, 
he must be responsible to Parliament, but this responsibility 
may mean as little to the internal administration of India 
as does the similar responsibility of the Secretary of State 
for the Colonies. Parliamentary debates on Indian affairs 
are tending now to become moie academic than real, and 
since the passing of the 1919 Act, tlieie has been a tacit 
agreement between the vatious political parties to discuss 
Indian affairs on a non-party basis. Transferred subjects 
are now controlled by the Indian legislatures, and the con¬ 
vention has been adopted in Parliament of having discussion 
on transferred subjects ruled out of order. The Act of 1919* 
makes provision for the new scheme of things by replacing 
the statutory powers of the Secretary of State by powers of 
issuing orders-in-council. This alteration makes the powers 
of the Secretary of State more elastic, and enables him to 
meet the new conditions moie easily. The Act also contem¬ 
plates the surrender by him of a large part of his direct 
powers of superintendence and control. Before the Re¬ 
forms the financial control of the Secretary of State over 
the Government of India was enormous. All matters of 
general financial policy, as well as innumerable specific 
subjects, required his sanction. Thus any reduction or 
increase of taxation affecting Indian revenues, the construc¬ 
tion of major public works from borrowed funds, the con¬ 
struction of laiger railways, the creation of appointments in 
India of over Rs. 500 a month, the issuing of loans in excess 
of five lakhs of rupees to Indian States, and charges for 
state ceremonies, required the sanction of the Secretary of 
State. The lessening of the supervision in other directions 
has been followed in financial control, which, under the 
old system, was frequently not only unnecessary from the 
point of view of policy, but vexatious and wasteful of time. 

The administrative work of the Government of India is 
conducted by its various departments, at the head of each 
The Admin- °* which is a member of the Governor-General’s 
Utrative Executive Council. The Governor-General him- 
Depart- self is responsible for the Foreign and Political' 
rnents Department and his members of Council are m 
charge of the (a) Home; (6) Finance; (c) Legislative; 

(i d ) Commerce (and Railways); (e) Industries and Labour ? 
and (/} Education, Health and Lands Departments. 
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The work of the departments is conducted by secretaries, 
deputy-secretaries, under-secretaries and assistant secre¬ 
taries, with their permanent establishments. 

The Foreign and Political Department, of which the 
Governor-General is personally in charge, is 
Foreign and organized with two branches, with a Foreign 
Political Fecretary for foreign aflairs, and a Political 
ment r Secretary for matters concerning Indian States, 
the issue of titles, orders, etc. 

The Home Department deals with general adminis¬ 
tration, internal politics, law, police, and many other 
subjects. Under the administrative control of 
Home this department is the Indian Public Service 
epar mer Commission, which regulates recruitment to the 
official services of the Government of India. This Commis¬ 
sion is provided for in the 1939 Act, and was started in 1926. 

The Finance Department is responsible for the examin¬ 
ation of all matters from the point of view of finance. In¬ 
somuch as all proposals require ways and means, 
The Finance Finance Department is the most powerful 
epar ment ant j a |j perva ding department m the Government 
of India. This department also administers the Mint and 
Assay Departments, and, through the Central Board of 
Revenue, controls the administration of customs, opium, 
stamps, and assessed caxes. Through the Comptroller and 
Auditor-General, the Finance Department supervises the 
financial affairs of the Government of India and the pro¬ 
vincial governments. A sub-division of the department is 
■the Military Finance Branch, under the Financial Adviser. 

The Legislative Department is responsible for the pre¬ 
paration of drafts, of ...bills, for the drafting of 
Legislative ru ^ es an< ^ regulations necessary for the eonsti- 
Department tu tion and conduct of business in the Indian 
legislature, for advising in all legal matters, and 
for the consideration of the legal aspe cts of Acts passed by 
provincial Governments. The LegaTTSTember is a memb'er of 
all the Select Committees to which such matters are referred. 


The Depaitment of Commerce deals with ports, shipping. 
The Depart- trade statistics and intelligence, and cognate sub- 
ment of jects. Railways are under this department, but in 
Commerce re ality they are governed by a Railway Board, the 
head of which is the Chief Commissioner of Railways. 
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‘The Depart 9 
ment of 
Industries 
and Labour 


The Department of Industries and Labour deals with 
subjects appertaining to industrial development 
and labour legislation. The Department of 
Mines, the Geological Survey of India, the 
Indian Stores Department, and Printing and 
Stationery, come under it. It also deals with 
public works, and in it is vested the contiol of the Posts 
and Telegraphs, at the head of which is a Director-General. 

The Department of Education, Health and Lands, which 
was created in 1923 by the amalgamation into one depart¬ 
ment of the former Departments of Revenue and 
The Depart- Agriculture and of Education, deals with the 

Education ccntra ^ aspects of education, local self-govern- 
Heahh and 113en L public health, land revenue, aguculture, 
Lands famine-relief, forests, eo-opeiation, and a number 
of miscellaneous subjects. This Department is 
also responsible tor the management of the Indian Museum, 
the Imperial Libraiv, and the Aichjuological, Zoological and 
Botanical Surveys. 

Military affairs arc under the Commander-in-Chief and 
. the Army Department, which is 01 gumzed simil- 

e rmy arly to other departments. 

Besides these departments there are others which come 
under one or other of the Members of Council, e.gthe Survey 
Depai tuient. The Government of India admimstei s dnectly 
a number of institutions, e.g., the Central Reseatch Insti¬ 
tute at Kasanli, the Imperial Libiaiy in Calcutta, and 
■the Indian Museum in Calcutta. It also contiols the 
Meteorological Department, with the various meteoro- 
Jogical stations. 


4. SYSTEM OF GOVERNMENT IN THF PROVINCES 

The Act of 1919 starts by making a distinction between 
central ’ and ‘ provincial * subjects, and ‘ reserved ’ and 
‘ transferred ’ subjects. The distinction of ‘ cen- 
Central, tral ’ and ‘ provincial' is between the functions 
Provincial, of the Governor-General in Council and the 
i Mtd* rVe< ^ Indian legislature, and those of the provincial 

■ Transferred legislatures and provincial governments. The 
.Subject* distinction between ‘ reserved * and ‘ transferred ’ 
subjects we have already seen. 

.Rules have been made under the Act for the classification 
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of central and provincial subjects, for the devolution of* 
authority in respect of provincial subjects to 
Rule« ° f l° c£ d governments, and for the allocation of funds 
?tS e ® to those governments. These rules also determine 
the powers of the provincial governments in relation to- 
central subjects, and give the list of subjects transferred to 
the contro 1 of the provincial governors acting with ministers. 
They also define the scope of central and provincial finance, 
and make provision for all cases of doubt arising under the 
double system of government, or “ dyarchy.” One of the 
most notable features of the Act of 1919 is the very wide 
field it leaves for subsequent legislation by means of rules. 

The list of central subjects includes all those that are 
the normal functions of central government, viz., f oreig n 
Central affairs, d efen ce, majo r commun ications, shi ppi ng.. 
Subjects c oina ge, ^c ustom s, port and coast control, posts 
and t elegrap hs, copyright, civiljaw, criminal law r 
and certain all-India surveys (e.g., geological and archaeo¬ 
logical). The Act does not make any material difference in 
the previous administiative system. For ty-four separate 
subjects are given to the Government of India, as well as all 
matters not expressly included in the provincial list. This 
provision is noteworthy, as it shows the acceptance of the- 
principle of the Canadian type of federal government. 

The list of provincial subjects includes some fift^two- 
items, the most important of which are local s elf-g overn- 
Provincial ment, medical administration (hospitals and 
Subjects publ4^health), education, publ ic w orks, land 
revenue, famiogrelief, agriculture and fisheries, co-operative 
credit, foists, excise, the’laclniinistration of justice, regis¬ 
tration, factories, water-supply and religious endowments. 

The subjects transf erred to the control of the gov ernor 
acting with ministers aie numerous. They include^ Toca l 
self-government, medical administration (with 
J™ sf ® rred public health), education, publifi.works, agricul- 
u ,ec 8 ture, fisheries, the veterinary department, 
forgets, co-ojjerative credit, excjse, legislation, the develop¬ 
ment of industries, and religious endowments. At the out¬ 
set several exceptibns are made—e.g., in some provinces, 
e.g., Assam some of the list are reserved. Some specific: 
reservations are made in the larger subjects—e.g., Euro¬ 
pean education and Chiefs’ colleges. 
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Certain heads of revenue are allocated to the provincia 
governments—e.g., balances outstanding at the time whei 
the new system started; receipts arising frott 
Arrange- P rovincial subjec ts ; receipts from Taxes Imposec 
menu by"provincial" governments ; piocee<!s from loans 
raised by provincial governments, and froir 
recoveries of loans and proceeds from paj ments made by the 
Government of India foi services renderecfT A share of the 
income-tax is also given to the provincial governments bj 
the Government of India. It is also provided that the pro¬ 
vincial governments must pay contributions to the Govern¬ 
ment of India. These contributions, fixed by the Govern¬ 
ment of India for each province individually, have been the 
subject of much controversy, and have been remitted. 
Specific powers of taxation and of borrowing are also given 
to the provincial governments. 

The Governor-General-in-Council decides all cases of 
dispute that may arise between central and provincial sub- 
jects. In cases of doubt as to whether any sub- 
Doubt°etc ^ ect coir, es under the reserved or transferred 
headings, the governor has the power to decide. 
In important cases of dispute the governor must consult his 
Executive Council and ministets. Provincial governments 
are required to furnish to the Governor-General in Council 
information and returns regaiding provincial subjects. The 
Governor-General in Council, with the sanction of the Secre¬ 
tary of State, may revoke the transfer of a subject 

The Act of 1919 makes many fundamental changes in the 
government of the provinces. According to the Act of 1915 
, the Legislative Council of ajuovince consisted 

SystenTof ^e ^ead of the province as a president, the 
Government members of the Executive Council, and nomi¬ 
nated and elected members. In the presidencies 
of Bengal, Madras and Bombay one half, in the other 
provinces one-thiL'd of the additional members were elected. 
The electorates were so arranged as to secure fair represent¬ 
ation for the various interests in the provinces, e.g., land¬ 
holders, municipalities and district boards, the Mahommedan 
communities, the chambers of commerce and universities. 
Nomination was used to secure representation for special' 
minorities or interests, e.g., the corporations of Calcutta, 
Bombay and Madras, the tea interests of Assam and Madras, 
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the mill-owners of Bombay, and, in Bengal, the commercial 
community outside Calcutta. 

The present system of government depends on the distinc¬ 
tion between reserv ed and transfe rred subjects made in tlie 
Act of 1929. The presidencies of Bengal, Madras and Bom¬ 
bay, the provinces of the United Provinces, the Punjab, Bihar 
and Oiiss,., Assam and Burma are governed, in relation to 
rqser^ed subjects, by a (1 oyejnao rd n - C&iinc 1 1, and in relation 
to transferred subjects, by the Gover nor acting. with 
ministers. All these presidencies “and provinces are tecli- 
nically known as ‘ governor’s provinces.’ 

Governors aie appointed by the Crown, on the recommend¬ 
ation of the Secretary of State, and enjoy privileges and 
immunities similar to those enjoyed by the 
Governor Viceroy. With each Governor is associated an 
Executive Council, The Secretary of State may 
revoke or suspend for such time as he thinks fit the appoint¬ 
ment of a Governor's Council, in which case the Governor 
is able to exercise the powers exercised by the Governor-in- 
Council. The members of a Governor’s Council are 
appointed by the Crown. The number must not exceed 
foui. The Governor appoints one of the members of council 
as vice-president; he himself is president. The orders and 
proceedings of a piovincial government are expressed as 
having been made by the government, but a distinction is 
made between orders issued regarding reserved and trans¬ 
ferred subjects. The relations of the Governor with his 
Council and ministers are regulated by rules made under the 
Act of 1919. 

The Governor appoints ministers to administer transferred 
subjects. These ministers must not be members of the 


Ministers executive council, or officials. Ministers hold 
office during the Governor’s pleasure. They may 
be paid a salary equivalent to that paid to a member of the 
Governor’s Executive Council, unless a smaller salary is 
voted by the Legislative Council of the province. Ministers 
must be members of the Legislative Council, otherwise they 
cannot hold office for longer than six months. In regard to 
transferred subjects, the Governor is guided by the advice of 
the ministers in charge of the subjects. If, however, he sees 
sufficient reason to dissent from their opinion, he may 
require action to be taken according to his own views. Rules 
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exist for the temporary administration of a transferred, 
subject in case of a vacancy, i.e., when no minister is in- 
charge of the subject. The personal consent of the Governor, 
is necessary for the censure or change in the emoluments, 
of an officer of an all-India or provincial seivice, as well as, 
for the posting of an officer of an all-India service. 

The Governor may also at his discretion appoint council 
Council secretaries on the same terms as the Governor- 
Secretaries General can. 

In every Governor’s province there is a legislative 
council which consists of the members of the executive 
council and of nominated and elected members. 
. The . The Governor is not a member of the Legislative 

Council 1 ™ Council, but has the right to address it. The 
numbers of the councils by statute are: Madras, 
118 ; Bombay, 111 ; Bengal, 125 ; the United Provinces, 118 ; 
the Punjab, 83; Bihar and Orissa, 98; the Central 
Provinces, 70; Assam, 53; Burma, 101. Not moie 
than twenty per cent of the membeis may be officials. 
Seventy per cent must be elected. The numbers laid down 
in the Act may be altered and, in actual practice have been 
altered, subject to the preservation of these fixed propor¬ 
tions. The Governor may also nominate members (in 
Assam one, in other provinces not more than two) who 
have special knowledge of a bill as additional membeis of 
the Legislative Council, and, in regard to the bill, they have 
the same rights as ordinary members. Special provision 
is made in the case of the Legislative Council of the 
Central Provinces for the assigned districts of Berar, where 
the Governor nominates members as the result of the 
elections. These members are regarded as ordinary elected 
members of the Legislative Council. Officials cannot be 
elected to the Legislative Councils, and if a member becomes 
a government servant he vacates his seat. This does not 
apply to ministers. 

As in the case of the Indian legislature, the Act of 1919 
leaves the teimination of such matters as the terms of 
Qualifi- office of nominated members, the filling of casual 
cations. Con-vacancies, conditions of nomination, qualifications 
stituencies, of electors, methods of election, the number 
etc * of representatives for special communities, and 

decisions in disputed elections to subsequent rules 
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made under the Act. Subject to the rules so made, a 
ruler or subject of any Indian State may be nominated as a 
member of a governor’s legislative council. 

It is impossible here to give in detail the composition of 
the various provincial councils, the various provincial 
. _ | qualifications for voting, and the rules regulat- 

ia anm' the tenure of nominated members. The 

system prevailing in Bengal may be taken as an example. 

In Bengal constituencies aie arranged by community 
{Mahommedan, non-Mahommedan, European, Anglo- 
Indian), and interests (landholders, commerce, universities). 
The territorial division of constituencies is into urban and 
rural, the number of seats varying according to population 
and community. The boundaries of rural constituencies 
coincide with those of the administrative district. In certain 
cases (e.g., for election to the cential legislature, and for 
certain communities, such as the European) constituencies 
are arranged arbitrarily to suit the purposes of the election. 
Nomination is used to secuie the representation of certain 
classes (e.g., the depressed classes and Indian Christians). 
•Commerce and industry is separately represented according 
to individual interests (e.g., the Bengal Chamber of Com¬ 
merce, Bengal National Chamber of Commerce, the Indian 
Tea Association and the Indian Mining Association.) The 
total statutory number of the Bengal Council is 125: 
actually it is usually about 140. 

The qualifications of electors vary from constituency to 
constituency. The qualifications, like the constituencies, 
depend on community (Mahommedan, non- 
The Mahommedan, European, Anglo-Indian), and 

ectorate i nteres t s (landholders, universities, commerce, 
etc.). Beyond community, the chief qualifications are resid- 
. ence in the constituency, payment of taxes (municipal 
taxes, road and public works cesses, choukidari or union 
rates, income-tax), the holding of an Indian army pension, 
and the owning or occupying of land or buildings separately 
valued and assessed at a given figure (e.g., Rs. 300 per 
annum for Calcutta). The qualifications of landholders vary 
from district to district. In each case a minimum of land 
revenue or of road or public works cesses must be paid. 
Women have been admitted to the franchise m several 
provinces. 
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The statutory length and duration of legislative 
Duration councils and the organization of the councils are 
of the substantially the same as those of the Legisla- 

'Councils tive Assembly. 

The general powers of the local legislatures are to make 
laws for the peace and good government of their respective 
j provinces. Subject to the restrictions applying 
to the Indian legislature, and the additional 
Councils restrictions named in the Act, the legislature of 
any province may repeal or amend, as far as 
affects the province, any law made either before or after the 
■commencement of the Act of 1919 by any authority in British 
India other than the local legislature. The various restric- 
ti ons ar e :— . „ . , r . 

'■(IjThe legislature of a province cannot make any law 
.affecting an Act of Parliament; 

(2) No law can be introduced into a provincial legislature 
without the previous sanction of the Governor-General which 
(i a ) imposes or authorizes the imposition of any new 
tax, unless the tax is a tax scheduled as exempted 
by rules made under the Act of 1919 ; 
i(6) affects the public debt of India, or the customs 
duties of any other tax or duty imposed by the 
Governor-General in Council for the purposes 
of the Government of India, unless the imposition 
of such a tax does not affect such taxes or duties ; 
-(c) affects the discipline and maintenance of any part 
of His Majesty’s military, naval, or air forces; 
id) affects the relations of the government with foreign 
states ; 

( e ) regulates any central subject ,* 

■ (/) regulates such part of any provincial subject which 
in whole or part has been declared to be subject 
to legislation by the Indian legislature; 

-(g) affects any power for the time being legally 
reserved to the Governor-General in Council ; 

.(A) alters or repeals the provisions of any law passed 
before the commencement of - the Act of 1919 
which by rules has been declared to be beyond 
the powers of provincial legislatures in respect 
of the repeals or amendment; 

•(f) which alters or repeals any provision of an act of 
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the Indian legislature, which, by the provisions; 
of the Act cannot be repealed or amended by the 
provincial legislature without previous sanction. 

An Act, or provision of an Act made by a provincial legis¬ 
lature, and subsequently assented to by the Governor- 
General is not regarded as invalid by reason only of its- 
requiring the previous sanction of the Governor-General. 

The procedure in provincial budgets is much the same- 
as that of the Indian legislature. The same laws apply to 
the presentation of the financial statement, the- 
Budgetary r igrht Q f the legislative councils to reject or 
gis a ion rec j uce f-jjg demands, the power of the local) 
government to authorize expenditure in cases of emergency, 
and the necessity for all appropriations to be made on the* 
recommendation of the Governor. The same law applies- 
also to the Governor’s power to act as if assent to a demand,, 
which he considers essential to the proper discharge of his 
responsibilities, had been given, but this power applies only 
to reserved subjects. 

The following heads of expenditure are not submitted to* 
legislative councils :— 

(a) contributions payable by the local government to- 

the Governor-General in Council ; 

( b ) interest and sinking fund charges on loans ; 

(, c ) expenditure in which the amount is prescribed by 
or under any law; 

( d ) salaries and pensions of persons appointed by or 
with the approval of His Majesty or by the 
Secretary*of State in Council; and 

(<?) salaries of judges of the High Court of the pro¬ 
vince and of the Advocate-General. 


The Governor has the power of final decision in questions 


of dispute as to whether any proposed appropriation does 


or does not fall under any of these heads. 

The laws that hold for the Indian legislature apply to 


provincial legislatures regarding the power of a governor 
to stop proceedings on a bill which he certifies 
2 lhe !* • as affecting the safety or peace of his province ; 
revisions tQ the crea tj on Q f ru les and standing orders for 

1 the conduct of business in the council; and to freedom of 
^speech. With the alterations necessary to suit a provincial 
Council as distinct from the Indian legislature, similar rules* 
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tb those applicable to the Indian legislature exist for the 
provincial legislatures in regard to the return and reserv¬ 
ation of bills. 

In the case of reservation, the reservation is for the con¬ 
sideration of the Governor-General. Where a bill is 
Reservation reserved for the consideration of the Governor- 
of Bills General, the following procedure applies ■—• 

(1) The Governor may at any time within six months 
from the date of reservation, with the consent of the 
Governor-General, return the bill for further consideration 
with a recommendation that the council shall consider 
amendments to it. 

(2) After any bill has been considered under those con¬ 
ditions, with the recommendations made by the head of 
the province, the bill, in its old or amended form, may 
again be presented to the head of the province. 

(3) Any bill reserved for the consideration of the 
Governoi-General, if assented to by the Governor-General 
within a period ot six months from the date ot reservation,, 
may become law on the publication of such assent. 

(4) A bill assented to by the Governor, if not assented 
to by the Governor-General within six months, shall lapse 
and be of no effect, unless, before, the end of the six 
months, either— 

(а) The bill has been returned to the head of the pro¬ 

vince for further consideration by the council, or, 

(б) in the case of the council not being in session, 

a notification is issued that the bill will be 
returned at the beginning of the next session. 

The Governor-General may reserve an Act passed by a 
provincial legislature for the signification of His Majesty’s 
pleasure. 

Similar provision as in the case of the Indian legislature 
is made for cases of failure to pass legislation. 

The Governor-General in Council has power to constitute 
a new province, subject first to an expression of opinion. 

from the local government and local legislature 
Th« concerned, and second, to the sanction of the 

ofJlaw 11 Crown signified through the Secretary of State 
Provinces in Council. Subject to the same restrictions* 
he may place part of a province under a deputy 
governor (to be appointed by the Governor-General) with 

35 
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such modifications of exceptions and exemptions from the 
Indian constitutional Acts as he may think fit. 

In the same way the Governor-General may declare any 
territory in British India a backward tract, and, by notifi- 
Backward cation, establish such a form of government as 
Tracts he thinks desirable, with similar modifications, 
•exemptions and exceptions from both the constitutional Acts 
and the Acts of the Indian legislature. These backward 
tracts are similar to the old non-regulation provinces. 

The Act of 1919 contains certain saving clauses regarding 
the possibility of disputes. The validity of any order made 
or any action taken after the commencement of 
■apu e» th e Act of 1919, by the Governor-General in 
Council or by a provincial government, which would have 
been within the poweis of the Governor-General in Council 
if the Act had not been passed, is not open to legal proceed¬ 
ings on the ground that, because of the Act or rules made 
under it, such order or action is not within the powers of 
the Governor-General in Council or the Governor, as 
the case may be. Similarly disputes regatding the legal 
powers of the Government of India, regarding central and 
provincial, reserved and transferred subjects are not subject 
to legal proceedings. The validity of any order made or 
action taken by a Governor in Council, or by a Governor 
acting with his ministers is not open to question in legal 
proceedings on the ground that such orders or actions relate 
or do not relate to a transferred subject, or relate to a 
transferred subject of which a minister is in charge. In 
other words, most of the vexed questions of the demarca¬ 
tion of powers between central and provincial are made 
subject to the decision of the executive, not of the courts. 
It remains to be seen whether, in spite of the Act of 1919, 
the courts will interfere. 

5. SYSTEM OF OKNERAL ADMINISTRATION 

Up to 1834, the method of legislation of the East India 
Company was by Regulations issued by the Executive 
Regulation Councils of Calcutta (Fort William), Madras 
and Non- (Fort S t. George), and Bombay. These Regula- 
regulation tions, formed under the Charter Acts, were often 
Provinces complicated, and in course of time it was decided 
not to apply them to the less advanced provinces. 
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The old North-Western Provinces were included in the Pre¬ 
sidency of Bengal and placed under the Bengal Code, and 
new rules based on existing regulations, but simplified, were 
.applied to other territoues Thus the provinces which used 
to be known as 11 Regulation Provinces ” were Bengal, 
Madras, Bombay, and the North-West Provinces (Agra); 
the others were known as “ Non-regulation Provinces”. 
With the progress of the Non-regulation provinces the old 
distinction long since has lost its force, but it has left 
certain traces in the administrative system. The modern 
-equivalent of the Non-regulation province is the backward 
tract. The Act of 1919 places the old Regulation and 
Non-regulation provinces on an equality; each has a duly 
•constituted Governor, Executive Council, and Legislative 
Council. 

At the head of the provincial administrative system is the 
Governor and his Executive Council. They share between 
them the final responsibility for the work of the 
The Govern- various departments. Each member of Council, 

Executive t ^ ie Governor included, is in charge of one or 
'Council more departments ; the division of work depends 
on the numbers in the Council and the capacities, 
training and tastes of the individual members. The heads 
■of provinces and the members of the Executive Councils are 
appointed usually for hve years. The Governors of Bengal, 
Madras, and Bombay aie chosen horn outside the govern¬ 
ment services ot India, usually from the aristocracy of the 
United Kingdom. The Governors of the other provinces, 
who are the successors to the Lieutenant-Governors and 
Chief Commissioners of the old system, are members of the 
Indian Civil Service. 

The actual work is carried on by the secretariat, the 
organization of which varies from province to province. 

The number of departments depends on the type 
^' ho . and volume of work to be done, e.g., in Bengal, 
ecretana ^ ere a (^hi c f Secretary, who is in charge of 

the type of work usually connected with a “ Home ” depart¬ 
ment, and appointments, and the Secretaries to the Finance, 
•Commerce and Maiine, Judicial, Local Self-Government, 
Education, Public Works, Irrigation, Agriculture and Indus¬ 
tries and Revenue Departments. In the old Chief Com- 
•missionerships of Assam and the Central Provinces, a chief 
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Adminis¬ 

tration 

Revenue 


secretaiy, a second secretary, and, if necessary, a third! 
secretary share the work of the secretariat. The secretaries 
are assisted by deputy secretaries, under-secretaries and 
their permanent office establishments. Besides these govern¬ 
ment departments there are the various departments which 
come under one or other of the secretariat departments 
proper, e.g., the police, medical and prisons departments. 

In all the provinces there are special organizations for 
revenue administration. In most of the “ Regulation ” 
provinces revenue administration is under a 
Board of Revenue, the members of which vary 
in number from province to province from 
one to three. In Bombay there is no Board of 
the various revenue departments are directly 
under the provincial government. Boards of Revenue also 
act as Courts of Wards. 

The general administration 01 the provinces is based on 
the principle of repeated sub-division of territory. Each 
General area is in charge of an official who is subordinate 
Adminis- to the official oC the area above him, and who is 
tration superior to the official of the area, or areas, 

subordinate to him. The central unit of administration is the 
district, which in some provinces is part of a wider unit, the 
division, and in all provinces is subdivided into smaller areas. 

The highest district official is the commissioner, except in 
Madras where the district is the supreme unit. * The com¬ 
missioner is in charge of a division, which ordi¬ 
narily comprises from four to six districts. The 
commissioner supervises the whole work of hi& 
He is the intermediary between the district 
officials and the government or Board of Revenue. He acts 
as acouit of appeal in revenue cases. The commissioner, 
in Regulation districts, is usually a senior member of the 
Indian Civil Service. He used to exercise judicial functions, 
but these have now been transferred to the district judge. 

The collector is in charge of the district. He is a member 
of the Indian Civil Service, or sometimes of the Provincial 
The Civil Service. The name “ collector '* arises from 

Collector- his duties as a revenue official. He is also a 
Magistrate magistrate with judicial powers in criminal cases. 
The collector used also to be a civil judge, but 
civil judicial work has now been transferred to district 


The Com¬ 
missioner 

division. 
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fudges. The collector is the repiesentative of the govern¬ 
ment in his district. A large part of his duty is concerned 
with revenue administration. In Bengal, where landlords 
contribute fixed amounts according to the Permanent Settle¬ 
ment, his work is not so heavy as in a province likte Madras, 
where the revenue is paid by individual cultivators. In 
Bengal he is responsible for the management of government 
estates, and private estates administered by the Court of 
Wards. He is also lesponsible for all matters affecting the 
welfare of the cultivatois, and, in some provinces, for the 
settlement of rent disputes, and for the arrangement o'f loans 
from government for agricultural purposes. He is also res¬ 
ponsible for the administration of other sources of revenue, 
such as excise and stamps, and he is in charge of the 
district treasury. He gives regular returns of district crops 
and other statistics and prices. With the growing specializ¬ 
ation of functions in administration the collector has less 
direct responsibility for several functions than he used to 
.have. Education, sanitation, jails, forests, income-tax, public 
works and agncultuie aie now under separate departments, 
but his advice and co-operation are needed fiomtime to time 
.in all these. The growth of local self-government has also 
relieved the collector of much detailed administration in the 
•case of municipalities and district boards. As time goes on, 
the functions of these bodies tend more and more to pass into 
mon-official hands; nevertheless he is in constant touch with 
these bodies even though officially he may not be chairman. 
In all local elections he is responsible for nominations and 
general supervision. He is the returning officer for the 
district constituencies of the new legislative councils. He 
has almost literally hundreds of miscellaneous or contingent 
duties—such as famine relief, arrangements for ceremonial 
visits, repoits on anything referred to him by government, 
recommendations for various branches of the provincial 
services, interviews with and advice to inhabitants of his 
district. He has many other functions which are semi- 
obligatory, such as taking a personal interest in the institu¬ 
tions of the district, especially new institutions, such as night 
or industrial schools. He is frequently ex-officio president 
of bodies, such as school committees. He is also a touring 
•officer. On his tours he inspects the work and offices of his 
subordinates and generally acquaints himself, and shows 
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sympathy with the work of his district. He is also a magis¬ 
trate. Magisterial powers are of three classes, first,, 
second, and third. First class powers mean that the magis¬ 
trate can imprison for two years and fine tip to Rs. 1,000. 
As a rule the collector leaves much of the 'magisterial work 
to his subordinate officers, but he is responsible for the 
supervision of their work. As magistrate he is also respons¬ 
ible for the peace and good order ot the district. The 
organization and internal management of the police of the 
distiict are under the police superintendent. In matters 
relating to crime and the peace of the district the superin¬ 
tendent of police is under the district magistrate. In regard! 
to the internal management of the police force he is under 
the inspector-general of police, who is assisted by deputy 
inspectors-general, each of whom m the case of the district 
police is in charge of a “ range ” of districts. 

Stationed at the district headquarters is usually a number 
of other officials who are responsible for specialized branch¬ 
es of administrative work—such as the civil surgeon, who* 
controls or supervises government or public 
hospitals and dispensaries and acts as medical' 
attendant to government officers ; the public 
works officer (superintending or executive 
engineer, according to the type of district and organ¬ 
ization) who supervises plans of, erects, and is responsi¬ 
ble generally for government buildings; the forest officer 
and inspector of schools, the area of whose jurisdiction is 
usually wider than the distncL; the district engineer, who- 
is a servant of the.district board, and many assistants both 
to these officials and to the magistrate himself. The district 
and sessions judge is also stationed at the headquarters of 
the district. Of his functions we shall speak presently. 

The district is subdivided into smaller areas or sub¬ 
divisions each of which is in charge of an official 
of the Indian, or Provincial Civil Services. 
These officials act under the collector. Their 
powers and duties are similar to his own, but 
less wide. The number of subdivisions in a dis¬ 
trict varies within provinces and from province to province- 
according to the size of the district. In Bengal five is at 
usual number of subdivisions in a district, though some dis¬ 
tricts have no subdivision at all. The headquarters, or sadat 
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■subdivision, is where the district headquarters, with the 
magistrate’s residence, is situated. Jn subdivisions there 
are court houses, offices, treasuries and jails, as at the dis¬ 
trict headquarters. The subdivisional officers in Bengal and 
in Madras reside at the headquarters of their subdivisions, 
but in Bombay and the United Provinces they live at the 
district headquattcrs station. Subdivisional officers, like 
collectors, are touring officers. They inspect the smaller 
areas, or thanas (in Bengal). The thana is a unit of police 
administration, in charge of a sub-inspector. The lowest 
revenue unit is the subdivision, which usually is in charge 
of a deputy collector. The sub-deputy collector has no 
separate charge: he assists the collector or deputy collector 
in charge of a subdivision. In Madras, Bombay and the 
United Provinces there are smaller units, taluks or lahsils* 
administered by tahsildars, or, as they are called in Bombay, 
mamlatdars. These belong to the Subordinate Civil Service, 
and in larger areas are assisted by deputy or naib-tahsildars. 
Below these, in various provinces, are kanungoes or revenue 
inspectors, and the village officials, the karnam, karkum, or 
patwari (village accountant), the lumbaidar and chaukidar, 
or village watchman. 

Though the distinction between Regulation and Non- 
regulation provinces has now lost its force, certain remnants 
of the old system remain in the nomenclature o£ 
Non " officials in Non-regulation provinces. The body 

province* of superior officers in these provinces is usually 
known as the Commission, e.g., the Punjab and 
Burma Commissions. These Commissions are recruited 
not only from the Indian Civil Service but also from the 
Indian army. The higher posts are not, as in the other 
provinces, confined to the Indian Civil Service. The 
head of the district is called deputy commissioner, not 
collector. His assistants are called assistant commissioners,, 
if members of the Commission ; if members of the Provin¬ 
cial Service, they are called extra-assistant commissioners. 
The Financial Commissioner in Burma and the Punjab is the 
head of the revenue administration. The revenue adminis¬ 
tration of Oudh is under the Board of Revenue of the 
United Provinces. In the Central Provinces the divisional 
commissioners and district revenue officers are directly 
subordinate to the provincial government. Except that the 
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district magistrate and his subordinates have wider magis¬ 
terial powers, and that in some cases the executive and 
judicial functions are more fully combined, the district 
administration of these provinces is similar to that of the 
regulation provinces. 

Certain minor provinces—the North-West Frontier Pro¬ 
vince, British Baluchistan, Coorg, Ajmer-Merwara, and the 
Andaman and Nicobar Islands —are not included 

Provinces * n ^ ct 1919 as coming under the new 
evinces constitutional arrangements. Aden, which, up 

to 1918, was under the Government of Bombay, has now 
been transferred to the control of the British Government, 
■except for the municipality and the settlement, which are 
still under the Government of Bombay. 

The North-West Frontier Province is administered by a 
■Chief Commissioner, who is also Agent to the Governor- 
General for political relations with the frontier 
The North- tribes. He is assisted by a Secretary, a Revenue 
Weit Commissioner and Revenue Secretary, a Judicial 
Frontier Commissioner, and two or three judges (two 
Province divisional and sessions judges and one additional). 

The various departments—Police, Public Works, 
.Education—are organized as in other provinces. District 
administration is modelled on that of the Punjab. The dis¬ 
tricts are under deputy commissioners, who are assisted by 
assistant or extra-assistant commissioners, tahsildars and 
naib-tahsildars. In this province the tribe is the unit 
equivalent to the village of the rest of India. Municipal 
government has been introduced in the larger towns. The 
revenue and expenditure of the province are under the 
■Government of India. Under the Chief Commissioner are 
various agencies—Malakand, Khyber, Kurram, Tochi and 
Wana, of which two—Tochi valley and Kurram—pay land 
revenue to the Government of India. The revenue adminis¬ 
tration of the province is controlled by the Revenue Com¬ 
missioner. For both criminal and civil justice there are two 
citf il and sessions divisions, each presided over by a sessions 
judge. The head of the judicial administration is the 
Judicial Commissioner, whose court is the highest court of 
appeal in the province. 

Baluchistan includes three main divisions: (a) British 
.Baluchistan ; (2) Agency Territories, acquired by lease and 
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otherwise; (3) the Native States of Kalat and Las Bela. 

Bal chiitan t * ie administration is the Chief Com- 

uc is an m j ss { onerj w h Q 1S a j so the Agent to the Governor- 

General. He is assisted by a Revenue Commissioner, who 
advises him in financial and revenue administration, a first 
assistant and secretary (combined in one office), and other 
officials, including a number of political agents. The 
administration is based on the self-government of the tribes 
byjirgas or councils of elders. The district levies play anim- 
portantpart in the civil and criminal administration. The pro¬ 
vince receives large subsidies from the Government of'India. 

The district of Coorg is a petty province south of Mysore 
•which was annexed in 1834 as the result of misgovernment. 
c It is administered direct for the Government of 

oor|E India by the Resident in Mysore who is also 
Chief and Judicial Commissioner of Coorg. The secretariat 
of Coorg is at Bangalore, where the Assistant Resident is 
styled Secretary to the Chief Commissioner of Coorg. 

Ajmer-Merwara is a part of British India situated in 
Rajputana. It consists of two districts, Ajmer 
Merwara aiK * Merwaia, and is administered by the Agent 
to the Governor-General in Rajputana, who is 
also Chief Commissioner of Ajmer-Merwara. 

The Andaman and Nicobar islands derive their impoit- 
ance from Port Blair, the seat of the administration, which 
used to be the most important penal settlement 
The j n India. The head of the administration is 

and Nicobar known as the Superintendent of Port Blair, 
klands and he is assisted by a deputy superintendent, 
a commandant of military police, a medical 
superintendent of jails, and assistants. 

The administration of India is carried on largely 
'.by various services. These services are subdivided into var- 
i j- ious & ra ^ es - The highest grade is the imperial 
;Service» " services, services which are recruited by the 
Secretary of State for India. Next come the 
provincial services, recruited piovincially from persons who 
as a rule are domiciled in the province. Next come the 
subordinate services. The members of the imperial, and 
provincial services, and of the highest grades of the sub¬ 
ordinate service are 11 gazetted ” officers, and as such have 
.certain rights and privileges. 



554 


POLITICAL SCIENCE 


The most important service in India is the Indian Civil 1 
Seivice, or, as it is usually known, the I.C.S. The genesis 
The ICS I.C.S. is to be found in the differen¬ 

tiation of functions necessary for the conduct of 
the work of the East India Company. As the Company 
became an administrative or governing body as well 
as a trading company, it became necessary to create 
a special body of administratois distinct from traders. 
Previously the work of administration was cairied on 
by men who were paid very small salaries but who were 
allowed to trade on their own account. Not only was* 
the work of administration indifferently performed, but 
corruption was common. Lord Cornwallis reorganized 
the administrative side of the work. He laid down three 
principles: (1) that every civil servant should covenant 
not to engage in private trade and not to leceive presents ; 
(2) that the Company should pay sufficiently liberal 
salaries to remove temptation from its officers; and (3)» 
that the principal administrative posts under the Council 
should be reserved for members of the service or, as it was- 
called, the Covenanted Civil Service. The members of the 
service had to sign a covenant in which they agreed not to* 
trade or receive presents. Other civil services were known 
a** the uncovenanted services. Members of the Indian Civil 
Service were at hist nominated by the Board of Directors. 
In 1800 Lord Wellesley established a college at Fort 
William to train young civil servants, but in 1805 it was 
abolished in favour of a special college at Haileybury in 
England, where they received a two years’ training prior to- 
coming to India. In 1853 the nomination system ceased, and 
appointments were thrown open to competition. The first 
examination was held in 1855 ; Haileybury was closed in 
1858. The competition is open to all natural born subjects of 
the Crown. After passing the examination, the successful 
candidates undergo a period of special training, usually at 
a university in England, after which a final examination 
miist be passed. On passing this examination, the civilian 
comes to India, and is first posted to a headquarters station 
to learn his work. During his first two years he has to pass 
examinations in languages and departmental work. After 
that he is usually posted to a subdivision, whence by pro¬ 
motion he becomes a collector, or a district and sessions. 



THE GOVERNMENT OF INDIA 


555 


judge. By statute a number of posts is always reserved for 
members of the service. 


The other services are mainly the result of differen¬ 
tiation of functions in administi ative work. In the early days 


Other 

Services 


of Biitish administration, members of the Indian 
Civil Service were responsible for all branches 
of work. With the development of the country, 


other services were instituted on the model of the Civil 


Service. For medical work there is the Indian Medical 


Service, the organization of which as a distinct body dates 
back to 1764, when the various medical officers of the Com¬ 
pany weie organized. They were divided later into provin¬ 
cial cadres or establishments In 1766 the service was 
divided into two blanches, military and civil, a division 
which exists at present. Membeis of the service are 
recruited by a special examination open to all natural born 
subjects of His Majesty. The earlier years of an officer’s 
service are spent in the army, and he retains army rank 
during the whole of his service. He is liable to recall to 
the army if necessary. The Indian Medical Service (or 
I.M.S., as it is usually known) provides civil surgeons, 
residency surgeons, directors of research institutes and 
olher research workers, superintendents of jails and 
asylums and professors of medical colleges. Till recently 
I.M.S. officers administered the mints. They also adminis¬ 
ter public health work and, largely, the jail department. 
There are subordinate services of assistant surgeons and. 
sub-assistant surgeons, for both civil and military work. 

The Indian Police Service is also recruited by examin¬ 
ation. This service provides officers for all the higher posts 
of police administration. The Indian Educational Service,, 
now abolished, had two main branches—administrative and 
collegiate or teaching—and was appointed by selection.. 
Officers of other specialized seivices, the Geological 
Survey, the Public Works Department (usually called the 
P.W.D., now no longei an imperial service in the old sense), 
the State Railways, and the various ecclesiastical establish¬ 
ments, are also appointed by selection. There aie special 
women’s educational and medical services. 

Indians are eligible for these services on equal terms with 
Europeans. The possibility of Indians enteiing the services 
used to depend on passing the necessary examinations in 
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England. Since 1919, however, the higher services have 
‘been filled partly by direct promotion in India and partly 
■by competitive examinations which are now held in India. 

France and Portugal hold possessions in India. The 
.French possessions comprise five main settlements, with 
other insignificant plots. The five are Pondi- 
Foreign cherry on the Coromandel Coast, Chandernagore 
Possessions near Calcutta, Karikal, also on the Coromandel 
(a) French Coast, Mahe on the Malabar Coast, and Yanam, 
on the Coast of the Northern Circars. The 
administration is conducted by a governor, resident in 
Pondicherry, who is also commander of the French forces, 
a chief justice and heads of the various administrative 
departments. The territories are divided into communes, 
with communal boards. There is also a judicial system, with 
civil and criminal courts, and courts of appeal. The various 
French possessions aie represented in the French legislature 
by one senator and one member of the Chamber of Deputies. 

The chief Portuguese possession is Goa. Others are 
Daman and Pragana-Nagar-Avely on the Gujerat Coast, and 
the small island of Diu, with Gogla and Simbor, 
<(b) Poriu- on t h e sou th of the Kathiawar Peninsula. The 
guese administration is carried on by a governor- 

general and council, composed of official and elected mem¬ 
bers. In each district there is a district council. At Daman 
and Diu there are local governors under the governor- 
general. The governor-general resides in Goa. 

6. THE JUDICIAL SYSTEM 

At the head of the judicial system stands the Judicial 
Committee of the Privy Council. It is the final court of 
appeal from Indian courts. Theoretically the 
Tl, e Crown may refer any matter to the Committee 

Judicial for advice, but actually the conditions of appeal 
Committee are regulated by the charters of the I-iigh Courts 

CWnciT riVy an< ^ t ^ ie Code Civil Procedure. In civil 
S6 "i matters an appeal lies (a) from a final decree 
passed on appeal by a High Court or other court 
of final appellate jurisdiction ; ( b ) from a final decree of a 
High Court passed in the exercise of its original jurisdiction; 
and ( c) from any other decree, if a High Court certifies it 
•as a fit subject for appeal. Certain limits are laid down as 
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to the subject-matter of appeals. In the first two cases the 
amount involved in the original suit, i.e., in the court of first 
instance, must not be less than Rs. 10,000, as also must be' 
the value of the subject-matter of the suit tried by the 
Judicial Committee, or it must involve property of the same 
value. If the decree in dispute affirms the judgment of an 
inferior court, the suit must involve a substantial case of 
law. In criminal cases an appeal lies from any judgment of 
a High Court on its original side, provided that High Court 
certifies the subject as a fit one for the appeal, and from any 
case where a point of law is reserved for the opinion of a High 
Court, special leave to appeal may be granted by the Crown. 

After the Judicial Committee come the High Courts, 
which were established by the Indian High Courts Act of 
1861. The present constitution, powers, etc , of 
The High t ^ c High Courts are regulated by the Govern- 
„cmr js ment of India Act of 1915. High Comts in India 

are established by letters patent, and may be abolished by 
an Act of the Indian legislature, subject to the approval of 
the Secretary of State in Council. The number of judges 
in any High Court, including the Chief Justice and additional 
judges, cannot be more than twenty. Additional judges 
may be appointed by the Governor-General for a period of 
not more than two years. Of the total number one-third 
including the Chief Justice and excluding additional judges, 
must be barristers of England or Ireland or members of the 
Faculty of Advocates of Scotland of not less than five years’ 
standing. At least one-third must be members of the 
Indian Civil Service of not less than ten years’ standing, 
who for at least three years have exercised the powers of a 
district judge. The other third must be either pleaders of a 
High Court of not less than ten years’ standing, or persons 
who have held judicial office not inferior to that of a sub¬ 
ordinate judge or a judge of a small cause court for not less 
than five years. Judges are appointed by and hold office 
during the pleasure of the Crown. 

The salaries, and other matters connected with the 
salaries of Chief Justices and judges of the High Courts are 
fixed by the Secretary of State in Council. Acting appoint¬ 
ments are filled by the local Government concerned, or, in. 
the case of the Calcutta High Court, by the Governor- 
General in Council. 
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Power* of 
Individual 
Courts 


The jurisdiction and powers of each High Court are fixed 
by the letters patent creating it. These letters patent may 
be altered at any time by His Majesty by 
Jurisdiction further letters patent. The High Courts are 
of High forbidden to exercise original jurisdiction in any 
Courts matter concerning revenue. Each of the High 
Courts is vested with powers of superintendence 
over subordinate courts, i.e., courts from which appeal lies 
to the High Court. They may call for returns from, transfer 
any suit or appeal from, make rules regulating the proceed¬ 
ings of, prescribe forms for, and settle fees for lawyers in, 
these courts. Each may make its own rules for the conduct 
of its original or appellate business,and every Chief Justice 
is vested with powers to determine which judge is to sit alone, 
or what judges are to sit together for judicial purposes. 

The High Court of Calcutta has ordinary original juris¬ 
diction in suits of all descriptions, except small causes, 
within Calcutta. An appeal lies from a judge on 
the original side to a bench on the appellate 
side. By its extraordinary original jurisdiction 
it may remove a suit from a subordinate court, 
either with the consent of the parties or to further the ends 
of justice. It is a court of appeal from all subordinate 
courts. It exercises its ordinary criminal jurisdiction in 
respect to persons within or without Bengal, and not within 
the jurisdiction of another High Court. It has also jurisdic¬ 
tion in marriage affairs between Christian subjects. 

The High Courts of Bombay and Madras are similar, but 
High Courts not within presidency towns, e.g., at Lahore 
and Allahabad, are vested with ordinary oiiginal jurisdic¬ 
tion save as regards criminal proceedings against European 
Biitish subjects. 

Power to The Crovernor-General-in-Council may alter the 

Alter local limits of the jurisdiction of High Courts. 

Jurisdiction Every such order is transmitted to the Secretary 
of Courts Q f state. The Crown may disallow such an order. 

The power to create additional High Courls is vested 
in the Crown. It may establish such courts in any 
territories in British India, whether within the 

HM^oTurt* li in *ts of the jurisdiction of an existing court or 
ig our nQt . ^ may also alter these limits, and make 

such other changes as may be necessary. 
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Where High Courts have not been established, their 
iplaces are taken by Chief Courts or Judicial Commissioneis. 

Thus in the Punjab, before a High Court was 
•Chief Couris estaljlls ^ e ^« there was a Chief Court, established 
and Judicial in 1866, composed of a chief judge and judges 
Commii- appointed by the Governor-General-in-Council. 
aioners j n 19 Q 0 , a similar court was established in 

Buima, where there is now also a High Court. 
Where there is no High Court or Chief Couit, its place is 
taken by Judicial Commissioners, who are appointed by the 
Governor-General, and exercise such authority as is con¬ 
ferred on them by various Indian enactments. 

Below the High Courts, Chief Courts and courts of 
Judicial Commissioners are the sessions courts, for criminal 
work. Eveiy province is divided into sessions 
•Court”* districts, with a sessions judge, and, if necessary, 
additional and assistant sessions judges. 
^Sessions courts exercise both original and appellate juris¬ 
diction. They may impose any punishment authorized by 
law, but death sentences are subject to confirmation by the 
High Court. District and sessions judges are members of 
:the Indian or Provincial Civil or Judicial Services. 

Below the sessions courts are the magistrates’ courts. 
These courts are of three classes—invested with first class, 
. f second class ami third class powers, respectively. 
'Court*™*** ^ magistrate with first class powers may inflict 
punishments up to two years’ imprisonment or 
fines up to Rs. 1,000; with second class powers, up to six 
months’ imprisonment or Rs. 200 fine; with third class 
,powers, up to one month s imprisonment or Rs. 50 fine. 
Appeal lies to a district magistrate from decisions of 
second and third class magistrates. The magistrate’s powers 
are> exercised within definite territorial limits. The Code of 
-Criminal Procedure largely regulates the organization and 
direction of criminal work. First class magistrates may also 
commit for trial at the sessions courts offences foi which they 
have not powers to inflict adequate punishment. Appeal 
lies from the magistrate’s judgments to the sessions judge. 
Special arrangements maybe made by the governments con- 
• cerned for the trial of particular cases, e.g., they may nominate 
special magistrates or invest a magistrate with increased 
rpowers of punishment, except the power of death sentence. 
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Juries and 
Assessors 


District magistrates have as a rule little time for judicial 
work, which they delegate to their subordinates. In all dis¬ 
tricts and towns honorary magistrates are appointed, who 
try cases from time to time according to their powers. In the 
presidency towns there are presidency magistrates who try 
minor offences and commit major offences to the High Court. 
Magistrates are also empowered to prevent crime, e.g.,. 
by demanding security lor good behaviour. They are also 
empowered to deal with unlawful assemblies and to prevent 
public nuisances. The judicial powers of magistrates extend 
from the district magistrate down to the village officials. 

The jury system exists for the trial of graver criminal 
offences. Juries are not used in civil cases. If, as some¬ 
times happens in less advanced districts, it is 
impossible to empanel a jury, assessors may be 
appointed. The assessors sit and assist the 
judge but do not control liis decision. Juries consist of 
nine members (in High Court cases) or (in other courts) 
an uneven number not exceeding nine, as fixed by the 
provincial government. A judge must accept the opinion 
of the majority, but it he considers they have given a 
wrong verdict, he may lefer the case to the High Court, 
which may alter or annul the finding of the jury. 

The organization of the inferior civil courts varies from 
province to province. These courts have all been consti¬ 
tuted by various enactments and rules. 
Generally speaking, there are three grades of such 
courts—the district court, subordinate judge's 
court, and the munsiff’s court. The district court 
has jurisdiction over an administrative district, and is pre¬ 
sided over by the district and sessions judge, who is a mem¬ 
ber of the Indian or Provincial Civil Service. The district 
court is the chief civil court of original jurisdiction in the 
district. This court has jurisdiction in all original civil 
suits, save in so far as they must be instituted in lower 
cqurts if the lower courts are competent to try them. The 
district judge has control over all the lower civil courts in 
the district. The courts of subordinate judges have the same 
original jurisdiction as the district courts. The munsiff’s 
courts, the lowest civil courts, have jurisdiction in suits not 
exceeding Rs. 1,000, or, in some cases, Rs. 2,000 in value. 
An appeal lies from the decisions of a munsiff to the district. 


Inferior 

Civil 

Court! 
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Law 

Officers 


judge, who may give the case for disposal to the sub¬ 
ordinate judge. The district judge also hears appeals from 
the decisions of the subordinate judge, save in suits exceed¬ 
ing Rs. 5,000 in value, when the appeal lies to the High 
Court. An appeal lies to the High Court from the decisions, 
of district judges. 

From province to province there are many other courts 
for special purposes, e.g., small cause courts, both in the 
presidency towns and districts, for the trial of petty money 
suits, with a limited right ot appeal. This power may be 
conferred on subordinate judges and munsiffs. In the pre¬ 
sidency towns the small cause courts try suits involving as 
much as Rs. 2,000 or Rs. 2,500 in value. In Bombay and 
Calcutta there are also coronet’s courts to conduct inquests 
on bodies of persons who have been accidentally killed, etc- 
The functions of the coroner in country districts are exer¬ 
cised by the police officials and magistrates. 

The chief law officeis, besides officials such as the Law 
Member of the Viceroy’s Executive Council, with his 
secretariat, and the corresponding departments 
in the provincial governments, and secretaries to 
legislative councils, are the advocates-general for 
Bengal, Madras and Bombay, and government advocates 
and assistants in other provinces, who advise their respective 
governments in legal cases, and perform other duties as 
prescribed by the Codes of Civil and Criminal Procedure. 
The Advocate-General of Bengal, who advises the Govern¬ 
ment of India as well as the Government of Bengal is assisted 
by a standing counsel. Provincial governments have also 
government solicitors, legal remembrancers (usually mem¬ 
bers of the judicial branch of the I.C.S.) and assistant 
legal remembrancers. In the districts the govern¬ 
ment pleader conducts government cases. In Calcutta* 
Madras, and Bombay there are semi-judicial sheriffs, 
attached to the original sides of the High Courts. 
They are responsible for the execution of processes, custody 
of persons and the calling of public meetings on certain con¬ 
ditions. Their posts are mainly honorary. They are 
appointed from year to year. 

One of the most debated questions in recent years has 
been the union of executive and judicial powers in the 
organization of government. Before the advent of 

36 
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the British such union of powers was common and accepted 
Executive without murmur. But with the growth of 


and 

Judicial 


education and the development of constitutional 
freedom, the union of executive and judicial has 
been held to be contrary to the theory of separation of 
powers, and, therefore, subversive of freedom. This union 
is seen at its maximum in the functions of the district magis¬ 
trate or collector, or deputy commissioner, as the case may 
be, and his subordinate officers. His functions are mainly 
connected with revenue, and such other work as we have 
noted. He is also a magistrate with first class powers. 
Within these powers he may undeitake what judicial work 
he pleases. He may transfer cases, call for records, send 
cases to the High Court for revision, and recommit accused 
persons for trial. He supervises the work of his subordinate 
officers who may have magisterial powers of the first, second 
or third class. As the careers of these subordinates depend 
partly on his recommendations, they are affected consider¬ 
ably by his opinion of them, and it is humanly impossible for 
them to be free from his influence in their general and judi¬ 
cial work. The magisterial work of the collector includes the 
prevention of crime, disturbances and nuisances. His judi¬ 
cial work is subject to the appellate jurisdiction of both the 
sessions judge and the High Court, so that, particularly in 
more serious cases, he cannot depart far from the ordinary 
legal processes and arguments. In practice few collectors 
have time for much judicial work. 

Another instance of the union of executive and judicial 
powers is the revenue courts. The jurisdiction of the High 
Court is restricted in respect to revenue cases. 
Revenue Such cases are decided in revenue courts, which 
our » are presided over by revenue officials. After the 
passing of the Regulating Act of 1773, which set up the dual 
authority of the Governor-General and his Council and the 
Supreme Court, the Supreme Court so hampered the execu¬ 
tive government that the revenue administration was made 
extremely difficult, and in cases impossible. In 2781 the 
Amending Act took away some of the powers of the Supreme 
Court, and, in the time of Lord Cornwallis, collectors were 
given judicial powers for revenue purposes. Later Lord 
Cornwallis affirmed the principle that executive officers 
should not be empowered to interfere with the legal rights of 
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landholders. The acts of revenue officials were made sub¬ 
ject to the jurisdiction of the courts. In the course of time 
the spheres of authority of the courts and collectors were 
gradually made clearer. The comtsdo not interfere now in 
putely fiscal matters, i.e., with the actual assessment and 
collection of revenue. Questions of title to land are now 
tried by the courts, as also, mainly, are rent suits. Where 
rent suits are tried by the revenue officials, the procedure is 
practically the same as that of a civil court. 


7. LOCAL GOVERNMENT 


The 

Village 


The system of local government in India is partly 
indigenous and partly the result of British administiation. 

The most typical Indian unit of local government 
is the village, which is all but universal through¬ 
out India. The village is a small settlement 
with its houses usually more or less compactly situated in a 
central position on the village lands, and its groves and 
wells. The village has its own organization and its own 
laws—usually a number of customary rules. It is usually 
self-complete, with its own artisans, most of whom exercise 
their calling as a matter of caste. There are other func¬ 
tionaries, such as the accountant or writer, who keeps the 
village accounts and the chaukidar, or village watchman, 
who is the lowest of all the administrative officials in India. 

According to the division ot Baden-Powell the Indian 
village is of two types: (1) The “ryotwari” village, the 
chief type outside Northern India, where the 
Types of revenue is assessed on individual cultivators. 

» There is no joint responsibility in such a village. 

The headman—the reddf —is responsible for the maintenance 
of law and order, and for the collection of government 
revenue. (2) The '• joint-village ” of Northern India, where 
the revenue used to be assessed on the village as a whole by 
a body of superior proprietors, who own the village. The 
organ of government in this type of village originally was 
the panchayat, or committee of the heads ot the chief 
families. To the panchayat was later added the lambardar 
or headman, who represents the village in its dealings with 
local authorities. The Indian village is the primary unit of 
administration in India, and, where possible, it has been 
used as aunit of a local self-government. The village headman 
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is usually an agent of the local government, with a fixed 
salary. He is responsible for the collection of the revenue, 
and in some provinces has powers to try petty cases. He i& 
responsible also for the maintenance of law and order and 
for making reports to the higher authorities on the affairs 
of the village, such as health, the state of the crops, and 
crime. Sometimes there are separate headmen for revenue 
administration and for police purposes. 

The village never really developed into an institution of 
local government such as we now know m either Hindu or 
Mahommedan times. There was always a tendency to place 
it under a local official directly responsible to local 
authorities. Representative self-government was unknown. 
With the advent of the British, and the development of local 
self-government, the village became not only a unit in the 
general administration, but a unit of representative sell- 
government. Thus in Madras, the primary unit of local, 
government is either the village or a group of villages ; in 
Bengal there are unions, with union boards, which deal with, 
groups of villages. 

The scheme of local government over the whole of India, 
varies according to the type of administrative units. 

Generally speaking, there is a series of local 
The Gener&f self-governing areas, arranged from lower to- 
Scheme of higher on a fairly uniform scale. Starting from 

Government the village or group of villages, with their 
panchayats or union boards, the scale ascends, 
through the local board, the area of its jurisdiction being the 
sub-division or its equivalent, to the district board, the most 
important of local self-governing bodies in rural areas. Its* 
area is the administrative district. This system prevails in 
Bengal, with its union boards, local boards and district 
boards ; in Madras, with its panchayats, taluk boards; and 
distiict boards, and in the Central Provinces. In other 
provinces only two grades of board exist e.g., in Bombay, 
district and taluk boards, and in the United Provinces, 
district and sub-district boards. The creation of the various, 
grades of local self-governing bodies under the district board 
rests with the discretion of the provincial governments. 
The actual numbers, the organization, and powers of these 
bodies vary from year to year. 

The powers of these bodies, and the extent of their 
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functions, are also graded on a scale from lower to higher. 

Thus the panchayats and unions deal with local 
sanitation, roads, maintenance of order, dispens¬ 
aries, wells and primary schools. They have 
very restricted powers of taxation to provide them with the 
funds necessary for carrying on their work. Local boards 
have wider powers of the same type. The widest duties and 
powers are possessed by the district boards, which represent 
the whole district. These boards have their own organiz¬ 
ations and staffs to carry out their functions. The district 
board, which is responsible for roads, bridges, medical, 
veterinary, educational and other types of work, usually has 
a permanent district engineer, and a veterinary officer, with 
assistants and offices. In educational work they work 
■in close co-operation with the Education Department. 

The various boards have statutory powers of taxation. 
The main souices of revenue are the land cess, road tolls, 
•fees from pounds and ferries, and grants from the provincial 
.governments. The accounts are subject to audit by officials 
of the provincial government. 

The constitution of the various boards may be said to 
vary with the educational development of the province. The 
policy of provincial governments is, wherever 
possible, to make these bodies as non-official as 
possible. The number of elected members 
varies from about one-half to three-fourths, of 
the total. Other membeis are nominated by the 
provincial government on the recommendation of the district 
magistrate, who, in his turn, receives nominations for the 
smaller boards from his sub-divisional officers. The local 
boards as a rule elect a large proportion of the members of 
-the district boards. 

In4he early days of local self-government the chairmen of 
the various boards were usually local officials—the collector 
or sub-divisional officer as the case might be. As the boards 
.grew in power and strength, official chairmen were 
largely replaced by non-officials. It is likely that in the 
course of time all local self-governing bodies will have non¬ 
official chairmen, and that the right ot official nomination 
will be used to secure the representation on the local bodies 
only of interests or communities which otherwise would have 
no representation. 


Modern 
'Policy in 
Local Self- 
"Government 



566 


POLITICAL SCIENCE 


Municipal administration dates from 1687, when James II 
granted powers to the East India Company to establish a 
corporation and mayor’s court m Madras. The 
Municipal corporation, with an organization on the English 
ovemmen model, was created, but the opposition of the 
people to municipal taxation prevented it from becoming a 
reality. The only effective result of this effort in Madras 
was the creation of a mayor’s court, the functions of which 
were more judicial than administrative. The Charter Act 
of 1793 empowered the Governor-General to appoint justices 
of the peace for the presidency towns, who, in addition to 
their judicial duties, weie to have municipal duties such as 
the cleansing and repairing of the streets, and cettain 
powers of local taxation. The municipal powers and duties 
were gradually widened, till, from 1856 onwards, corporate 
bodies ot three paid nominated members were created. 
After the Councils Act of 1861 the basis or the pi esent system 
was laid. Acts were passed between 1888 and 1904 for the 
creation of corporations in Calcutta, Bombay and Madras. 
Municipalities are now ot two types—district municipalities 
and presidency municipalities. District municipalities are 
created by provincial government undei the various Local 
Government Acts. The presidency municipalities were in¬ 
corporated by special Acts, the Bombay Act of 1888, the 
Calcutta Act of 1899, and the Madras Act ot 1904. 

Provincial governments have powers to create munici¬ 
palities in areas where in their opinion municipal government 
will be beneficial. Such municipalities are created 
Comtitation In towns with a sufficient number of inhabitants 
p a ji t ;“ g nic, ‘ to justify self-government. The municipal 
government is vested in a body of commissioners 
or councillors, called the municipality or municipal council 
or municipal committee. Inmost municipalities the •com¬ 
missioners are partly elected and paitly nominated. The 
proportions of elected to nominated members, varying 
from one-half to three-fourths, is usually fixed by law, 
though provincial governments have usually the power to 
vary the proportion. The proportion of salaried government 
officials who may be nominated is usually limited. Nomin¬ 
ation is used mainly for the representation of minorities. 
Usually a number of posts is represented on an ex-officio 
basis. The rules of election are drawn up by the provincial 
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governments concerned. Voters must be male residents not 
below a specified age. Property or status qualifications are 
usually essential. For voting purposes municipalities are 
arranged into wards, though sometimes voting is by com¬ 
munities. In some cases both principles are adopted. 
Wards are used also as a basis of municipal supervision and 
general organization. 

The maximum life of a municipal council is, as a rule, 
three years. A chairman and a vice-chairman are usually 
elected by the commissioneis, sometimes though they are 
nominated by the piovincial government on the advice of the 
collector or commissioner. The provincial government 
possesses large poweis of control in cases of abuse of power 
or neglect of duty by a municipality. The government may 
provide for the carrying out of work which the municipality 
neglects, or, in extreme cases of neglect or abuse of power, 
it may suspend the municipality altogether. The local 
government may also restrain a municipality from perform¬ 
ing an unlawful act ot one which may cause annoyance to 
the public or endanger the public peace. The functions of the 
local government are exercised through the district or 
divisional officers (in Bengal, collectors and commissioners). 

Each municipality has its own permanent staff, the chief 
of which is the secretary. With the growing w’ork the staff 
is now increasing rapidly, especially in matters 
Staff C,pal regarding public health, for which staffs of public 
a health officers are maintained. The local govern¬ 

ment exercises considerable control over the more important 
municipal appointments. It also, through the commissioner 
or collector, sanctions the municipal budget, and sanction 
implies power of amendment. 

The functions of municipalities include lighting, water 
supply, the construction, upkeep, cleansing, naming and 
watering of streets ,* the maintenance and con- 
Municipal trol Q f hospitals, dispensaries, primary schools ; 
-unction* abatement and regulation of public 

nuisances and dangerous trades, drainage, the coustiuction 
and maintenance of bazars, slaughterhouses, wells, washing 
places, tanks, bathing places ; the preservation of public 
health by the reclamation of unhealthy areas, prevention of 
epidemic disease, vaccination, protection from fire and 
dangerous buildings; and famine relief. They may also 
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establish public parks, libraries, museums, middle or second¬ 
ary schools, colleges, rest houses, and conduct exhibitions. 
Powers are conferred on them to enable them to fulfil their 
■duties. They may prosecute inhabitants of their area who 
fail to carry out their orders, and may enter on premises and 
carry out work on them when an owner or occupier fails to 
do so. 

The income of municipalities is derived from various 
sources. About two-thirds of the total income is derived 
from rates. Provincial governments give contri- 

Finance* * butions, chiefly for educational and medical 
m&nces pui poses. The chief types of rates or taxes are 

the octroi (in Northern India), rates on houses, land, 
vehicles, horses, professions and trades. Tolls on roads and 
ferries, receipts from bazars and slaughter houses also form 
sources of revenue. In Bengal, conservancy or latrine taxes 
are common. Rates are levied also for special services, e.g., 
water and lighting rates. Municipalities are empowered to 
borrow money on the security of the municipal rates 
and property. Loans are usually granted by provincial 
governments, which fix the term of the loan, and interest. 

The Presidency municipal Lies of Calcutta, Bombay and 
Madras, and also that of Rangoon, are constituted on a 
separate basis. The common features of these 
Mun/ci* al^ are ^ ai £ e proportion of elected members, a small 
ities' C,pa " number of members nominated by the provincial 
Governments, and also a small number elected 
"by such bodies as chambers of commerce, trades asso¬ 
ciations, port authorities, and universities. The members 
nominated by Government represent, as a rule, minorities 
or special interests. These corporations have a very wide 
measure of autonomy. The general body of the councillors 
is responsible for the supervision of all municipal matters. 
The executive work is done mainly through committees, 
each of which supervises the work of the officials of its own 
department. The chief executive officer (chairman or mayor) 
is elected by the members themselves. In Calcutta, for 
example, the chief municipal officer is the Mayor, who is 
elected by the councillors. Under the Act of 1923, he 
replaced the Chairman of the Corporation who used to be 
a member of the Indian Civil Service nominated by Govern¬ 
ment. In addition to the Mayor in Calcutta, there are also 
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a Deputy Mayor, a Chief Executive Officer, and other execu¬ 
tive officers elected by the Corporation. There are also five 
Aldermen elected by the councillors. The only appointment 
which is subject to the approval of Government is that of 
the Chief Executive Officer. The Corporations are fairly 
big bodies elected on a widely representative basis. 

The functions and powers of the presidency municipalities 
are naturally far wider than those of smaller district muni¬ 
cipalities. They possess extensive and valuable municipal 
property, and have large permanent staffs of secretaries, 
■medical officers, engineers, etc., to cairv on their work. 
Their incomes, derived principally from rates on lands and 
■buildings, vehicles, trades and professions and special rates, 
snch as water and lighting rates, are also very large. 

In Calcutta and Bombay, Improvement Trusts have been 
organized on a municipal basis, to relieve over-crowding, 
develop undeveloped areas, make new roads, lay 
jnent° Ve ' ont ptl ^ lc P ar ^ s a nd generally “ improve ** the 
Trusts cities. The chairman is nominated by govern¬ 
ment. The board of trustees is nominated by 
various bodies, such as the local governments, the corpora¬ 
tions, the elected commissioners of the corporations and 
the chambers of commerce. 

In the larger ports, Calcutta, Bombay. Madras, Rangoon, 
Karachi and Chittagong, there are special bodies of port 
commissioners for the administration of all 
Port Com- matters affecting the ports. They are mainly 
miissioners nominated by the governments concerned and 
the chambers of commerce and trades asso¬ 
ciations. The chairman is appointed by government. These 
authorities have their own staffs. 

8. 1HE INDIAN STATES 

Hitherto we have spoken only of British India. The 
whole of India is 1,773,168 square miles in extent, of which 
British India comprises only a part. The Indian 
states, or, as they were known till recently, the 
Native states, extend to 675.267 square miles, 
with a population of about 70,000,000 out of a 
total population of India of over 315,000,000. 
These states vary in size from a few square miles, e.g., 
X*awa, in Rajputana, which is nineteen square miles, to vast 
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territories like Hyderabad and Kashmir, each over 80,000 
square miles in extent. Similarly in population and resources 
there are vast differences. Many of the states lie in arid or 
unpioductive places, such as Rajputana, Baluchistan, the 
mountainous areas of North and North-West India, and in 
the Ghats. Historically, these states were forced into these 
areas, and allowed to exist there, because they offered so 
little plunder to conquerors. Others are rich and thickly 
populated, e.g., Mysore and Hyderabad, both rich in agri¬ 
culture, coal, iron and mineials, Kashmir, one of the most 
beautiful countries in the world, and Baroda, often called 
the garden of Central India. 

According to the Interpretation Act of 1889, the follow¬ 
ing definition applies to British India and the Indian states : 

“ The expression British India shall mean all 
territories and places within Her Majesty's 
dominions which are for the time being governed? 
by Her Majesty through the Governor-General 
of India, or through any Governor or other officer 
subordinate to the Govemor-Geneial of India. The expres¬ 
sion India shall mean British India, together with any 
territories of any Native Prince or Chief under the suzerainty 
ot Her Majesty, exercised through the Governor-General of 
India or, through any Governor or other officer subordinate 
to the Governor-General of India.” The test of dominion is- 
thus in the courts of law, which decide in w’hose name w’rits- 
run and in whom the territorial jurisdiction is vested. In 
the absence of legal decision the Government of India must 
settle such questions. 

At present five states—Hyderabad, Mysore, Baroda, 
Gwalior, and Kashmir and Jammu have direct political 
relations with the Government of India. A 
group of over a hundred states, including Indore, 
Bhopal and Rcwah, forms the Central India 
Agency, under the Agent to the Governor- 
General in Central India. Twenty states, includ¬ 
ing Jodhpur, Bikaner, Jaipur and Udaipur, form the 
Rajputana Agency, under the Agent to the Governor-General 
m Rajputana. A number of states, forming a compact area 
in Kathiawar and Cutch, is grouped under the Agent to the 
Governor-General in the States of Western India. These 
states weie under the Government of Bombay till 1924; 
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they include Bhavnagar, Nawanagar, Cutch and the Palanpur 
states. The Punjab Agency, under the Agent to the 
Governor-General, Punjab States, includes thirteen states. 
These were brought under the direct charge of the Gov¬ 
ernment of India in 1921. Two states, Kalat and Las 
Bela, are included in the Baluchistan Agency, under the 
Agent to the Governor-General in Baluchistan. Many 
states are undei provincial governments. Under the Madras 
Government theie are five, the largest of which is Travan- 
core ; under Bombay, 151; under Bengal, two, Cooch 
Behar and Hill Tippera; under Behar and Orissa,' 26, 
including the 24 Orissa Feudatory States ; under the United 
Provinces, three ; while there are varying numbers under 
the Punjab, Burma, and the Central Provinces. Theie are 
26 under Assam, viz., Manipur and the 25 States of the 
Khast and Jainti Hills. Nepal and Bhutan, sometimes 
classed as Indian states, are independent in internal 
administration, but the Government of India controls their 
foreign relations according to treaty agreements. 

The majority of the Indian .states are of modern origin. 
Many, however, were in existence before the grant by the 
H . . Moghul Emperor in 1765 of the dewani ot Bengal, 

is onea Behar and Orissa to the East India Company. 
How these states came into the possession of the present 
ruling families is a matter of history. Most of them have 
passed through many vicissitudes during their history, and 
now they differ largely not only in the type of population, 
but in the racial antecedents of their rulers. During the pre- 
British period theii fortunes varied according to the policy 
of the ruling powers in India or the military power of their 
neighbours. Some of the states themselves are the remnants 
of powers which once extended far beyond their present 
borders. 

With the rise of the East India Company to power the 


policy of the British, like that of previous rulers, changed 


British 

Policy 


according to circumstances. At one time a dis¬ 
tinction was drawn between ancient and modern 
states, i.e., between the states which either 


explicitly or implicitly were recognized as independent by the 
Moghul emperors, and those which came into existence later. 


This distinction has now lost its force. The states are now 


under the protection of the British raj , with definite powers. 
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and rights. In the Queen’s Proclamation of 1858 their posi¬ 
tion is guaranteed in these words : 11 We shall respect the 
rights, dignity and honours of Native Princes as our own ; 
and we desire that they, as well as our own subjects, should 
enjoy that prosperity and that social advancement which can 
only be secured by internal peace and good government.” 

The policy of the British in India in regard to the Indian 
states may be divided into four periods. The first is that 
known as the policy of “ ring-fence,” or non-interference and 
non-intervention ; the second, that of subordinate isolation : 
’the third, that of subordinate alliance or co-operation ; the 
fourth, and present, the federal policy. 

Tnc ring-fence policy prevailed during the early days of 
the Company. At first Lhe Company tried to avoid entang¬ 
ling itself in alliances or wars. Wars were forced 
on it for self-defence against Indian rulers, or 
because of national enmity, e.g., against the 
French. When the Company was forced into 
war, as a rule it was satisfied when it had demon¬ 
strated its superior force. Thus it refused to 
annex Oudh after Buxar; it restored Mysore after the death 
of Tippu Sultan ; and it reconstituted the kingdom of Lahore 
after the First Sikh War. The Company tried to live within 
a ring-fence. As long as it was free to carry on its com- 
meieial activities, it did not particularly care who ruled out¬ 
side that fence. Such treaties as it did conclude it regarded 
as treaties made with sovereign powers ; it acted for many 
yeais as if it were under the emperor at Delhi. But when 
the Moghul empire bi;oke up, the Company was left helpless. 
The emperor himself, Shah Alain, under whom it exercised 
its activities, was seized by the Marathas. In Lhe ensuing 
chaos it pertorce had to enter the lists to save itself. It 
began to regard itselt as a sovereign power among the other 
.sovereign powers of India. 

The policy of the ring-fence gradually gave way to that of 
subordinate isolation. Lord Wellesley from 1798 to 1805 
formed alliances with some of the Rajput states, 
including “ obedience ” in his treaties as well as 
alliance. Lord Cornwallis dissolved some of 
Lord Wellesley’s treaties, but from the time of 
Lord Hastings to the Mutiny (1813 to 1857-58) 
the policy of subordinate isolation became established. This 
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policy, like the previous policy, was dictated by the political, 
circumstances of the two greatest powers in India—the 
Moghuls and Marathas. The Maratha power broke up into 
a number ol units, with no unity. The Moghul empire 
had lost all its real power. The best organized power in 
India was the East India Company, and it was in its 
interests, as well as in the interests of India as a whole, to 
organize a stable government which could guarantee peace 
to the whole of India. The British Parliament, actuated by 
liberal principles, had supported the nng-ience policy,, but 
the ravages of the Pindaiis hrought home to both the Com¬ 
pany in India and the Government in England the necessity 
of settling the affairs ot the Indian states. 

Lord Hastings extended the sovereignty of the British 
government over the whole of India from east of the Punjab 
to west of Burma. Difficulties arose later in connection with, 
the subdivision of states which had arisen as the lesult of 
the break-up ot both the Maratha and Moghul powers. All 
states, small and large, lost tlieir power of external indepen¬ 
dence, but the Company, even if it had the wish, had not 
the agency to control the domestic affairs of the states. A 
distinction was accordingly made between the larger states, 
which had revenues sufficient to bear the burden of internal 
administration, and the petty states, whose area and 
revenues were so small that they could notwith any efficiency 
administer themselves. Full civil and criminal jurisdiction 
was given to the first class ; in the second class, the jurisdic¬ 
tion was divided between the Company and the states. The 
main object ot this policy was to secure peace and good 
government within the states. Such powers as were not 
exercised in the smaller states by the chiefs, or residual 
powers, were, and are exercised by the Government of India. 

During this period another doctrine was carried into 
effect—annexation through lapse. In the earlier period the 
Company had handed back conquered aieas to 
Annexation the previous rulers. With the growth of the 
through British power the need for consolidation became 
L&pse apparent; and in many cases consolidation was 
impossible because blocks of Indian states came 
between larger areas of British territory. In many cases 
the consent of the Company government was necessary to 
succession in Indian states. The Company used this legal. 
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instrument to take the territories into their own hands. In 
other words, the succession of the territories “lapsed” to the 
Company. The reasons behind this policy were two : first, 
the consolidation of the British territories; second, the 
extension of the advantages of British rule to the inhabitants 
of the Indian states. 


Aftei t\e complete re-organization of the government 
following the Mutiny the policy towards the Indian 
states changed. The Government of India now passed 
to the Crown, so that the remnants of the 
of Sub Cy Moghul royal power were finally dispersed. The 
ordinate legal supremacy of the British parliament became 

Alliance now an established fact over the whole of India, 
and Co- The old nominal distinction of “ independent ” 
operation lost j ts significance. Even the word “state” is a 
misnomer ; for the Indian “ states ” are only “ states ” by 
courtesy. Sanads of adoption and succession are conferred 
by the Government of India on the rulers of the larger 
states. The doctrine of lapse is now given up, and the rulers 
are confirmed in their positions and dignities. Co-operation 
is encouraged in administrative work of all kinds. 

The present relations of the Government of India with 
Indian states are governed by written agreements, tacit 
consent, and usage. In most of the treaties 
Present made with the Indian states, custom or usage 

e a i&um h as p] a y e( j a considerable part. In fact, the 

case-law connected with these treaties has grown to such 
proportions as to raise doubts in the minds of some of the 
rulers as to the reiil value of the treaties. The Montagu- 
Chelmsford Report destroys these doubts by outlining the 
beginnings of a federal organization for India in which these 
states will play their proper part. 

The rights of the Indian states are— 

1. The Government of India acts for them in relation to 
foreign powers and other Indian states. Thus they are 
The Rights secured against danger from without. At the 
of Indian same time the chiefs are guaranteed that their 
States rights as rulers will be respected. 

2. The inhabitants of Indian states are subject to their own 


Present 

Relations 


rulers. Except in the case of personal jurisdiction over Bri¬ 
tish subjects and residuary legislation, the rulers of the states 
and their subjects are free from the laws of British India. 
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3. The Government of India intervenes if the internal 
peace of the states is seriously threatened. 

4 The Indian states participate in all the benefits which 
the Government of India secures by its diplomatic action, 
and by its administration. They secure the benefits of the 
postal services, railways, commerce and trade of British 
India. They also enjoy free intercourse with Biitish India 
both in commeiee and in the normal relations ot life. Their 
subjects, notwithstanding Ihe tact that they technically aie 
“ foreigners ”, are admitted to most oi the public oftipes in 
India. The rulers or inhabitants of Indian states are also 
eligible for nomination to both the Indian and provincial 
legislatures. 

There are corresponding obligations on the pait of the 
Indian states: -- 

I. The non-interference of the Government of India in 


Obligations 
of the 
Indian 
States 


Indian states implies the corresponding oblig¬ 
ation on their part ot non-interference in the 
affairs of the Government of India or provincial 
governments. 


2. In foreign affairs the principle is recognized that the 


authority of an Indian state does not extend beyond its own 


boundaries. The rulers of the states cannot enter into 


diplomatic relations with foreign powers or other Indian 
states. The employment of subjects of foreign poweis in 
Indian states is subject to the sanction of the Government of 
India. No ruler may receive a commercial agent of a foreign 
power. He can receive no title, honour or salute from 
foreign-governments. He can issue no passports to his 
subjects for foreign travel. Commercial treaties and extra¬ 
dition must be arranged for Indian states by the Government 
of India. The Government of India is also responsible for 
the administration of justice to subjects of foreign states. 
The subjects of Indian states are, for external purposes, 
British subjects, and participate in the benefits accruing 
therefrom. The boundaries of the Indian states, for inter¬ 
national purposes, are regarded as British, and, as they 
enjoy British protection, the chiefs have no admiralty rights 
where the boundary is maritime. 

3. In their dealings with other Indian states the states 
are subject to the control of the Government of India. This 
course was made necessary by the likelihood of inter-stale 
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quarrels arising through old animosities, and religious, caste* 
or family differences. This condition implies a correspond¬ 
ing obligation on the Government of India to adjust 
differences in such matters as boundaries, inter-state 
railways, the surrender of criminals by one state to another,, 
and the punishment of breaches of engagements between 
states. Tie Montagu-Chelmsford Repoit suggests a 
semi-judicial commission, on which the parties are repre¬ 
sented, for the settlement of inter-state disputes. 

4. It follows that the states have no need tor standing 
armies, save in so far as is required for police purposes, 
personal display, or for co-operation with the armies of the 
Crown. Most of the treaties with the Indian States lay 
down (a) that they must not embarrass the military defence 
ot the Empire, which implies the limitation ot the numbers, 
armament and equipment ot the forces, that posts in the 
interior must not be fortified, and that there should be no 
arsenals in the states; ( b ) that the states must render active 
co-operation in securing the efficiency of the Imperial army,, 
which implies the free access of Imperial forces to supplies, 
and the command of communications ; ( c) that, in times of 
emergency, they must take the part assigned to them. This 
duty rests partly upon treaties, partly on loyalty and good, 
understanding. Before the Mutiny two types of forces— 
subsidiary and contingent—were maintained. Subsidiary 
forces were forces of the Company stationed in or near the 
territory of individual states, and supported by contributions 
paid by the chiefs. Contingent forces were troops raised in* 
the states, for use, if necessary, in the preservation of 
internal order. 

With the changes brought about by modern conditions of- 
warfare, the troops of the states have been reorganized. 

Greater efficiency, better equipment and atina- 


The 
Indian 
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Forces. 


ment, capacity for quick mobilization, and ability 
to act on a pre-arranged plan are now necessary. 
To secure this many of the larger states now 
maintain Indian States Forces. These troops 


are equipped similarly to the troops of the Indian Army, and. 


are inspected by officers of His Majesty’s Army. They are 


recruited from the states, and belong to the states. They 


have frequently been placed at the disposal of His Majesty' 


for service, as in the Great War. 
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5. In internal administration, the Crown protects the 
states, grants sanads of adoption or succession, and, in 
theory, renounces any responsibility legarding a ruler’s 
dependants or servants. In piactice, however, the Crown 
holds itseif responsible for the prevention of abuses or 
anarchy within the states. The Government of India may 
even assume temporary chaige in a state; the Govemor- 
General-in-Counctl, subject to the control of Pailiament, is. 
judge of the necessity of such a proceeding. The Govern¬ 
ment of India also holds itselt responsible for the administra¬ 
tion of a state as trustee for a minor ruler. The sub-division 
of states by inheritance, and rebellion due to disputed 
successions, are both prevented by the Government of India, 
as also is gross misrule. Thus arises the duty of each state 
to avoid the causes of interference. 

6. The states are expected to co-operate with the 
Government of India in improvements of their administra¬ 
tive system or policy. Such co-operation depends mainly 
on the good relations prevailing between the states and the 
Government of India. 


Special jurisdiction is exercised by the Government of 
Special India m respect to Bntish subjects in Indian 
Jurisdiction states, foreigners, and military cantonments, 
in Indian Where the law of British India confers juiisdic- 
States tion over British subjects, or other persons, in 
foreign territory, that jurisdiction is exercised by the 
British courts which possess it. The subjects of European 
powers and the United States are on a similar footing. 
Where cantonments exist in Indian states, jurisdiction over 
both the cantonments and the civil stations is exercised by 
the Government of India. 

The various powers which the Government of India 
exercises in the Indian states are exeicised through its 
Residents officials, or those ot the provincial governments. 
Agents- * In the larger states, the Government of India is 
General, represented by a Resident, who resides in the 
etc * capital of the state and is in close touch with the 

government. In other cases, where the states can conveni¬ 
ently be grouped together, as in Central India and Rajputana, 
there is an Agent to the Governor-General, w'ho is assisted 
by local Residents or political agents, according to the size 
and importance of the states. These officials are the sole 
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means of communication from the darbars of the Indian 
states to the Political Department of the Government of 
lnd a, to other Indian states, and to officials of the Govern¬ 
ment of India throughout India. But they are not merely 
official channels of communication. They advise or assist 
in the general administration of the states in which they are 
posted. Where the Indian states are under provincial 
governments, agency duties are performed by political 
agents, if the states are large enough, or by the commission¬ 
er or collector of the division or district within whose 
territorial jurisdiction they lie, if the states are small. In 
such cases the commissioner or collector does not reside 
in the state, but he usually holds his court for state 
purposes within its boundaries. The states under pro¬ 
vincial Governments are largely under the control and care 
of Governor-General at the same time. 

The internal administration of the states varies accord¬ 
ing to the size of the state, and the development of the 
people. In the larger states the administration 
is conducted largely on the pattern of British 
India. The supreme power is vested in the ruler, 
who is assisted by an executive council. Legis¬ 
lative councils also exist, composed of elected and nominated 
members. The head of the administration is usually known 
as the dewan, or chief minister. These states have also a 
full judicial organization. The administration is conducted 
on the principle of British India (sub-division by districts, 
etc.). Frequently members of the services in British India 
are lent to the durbars of the Indian states to assist or 
advise in organization. 

4. The period of subordinate alliance and co-operation is 
now in the process of giving way to a policy based on federal 
organization. This policy is recommended in 
4. The the Montagu-Chelmsford Report. The points 
of contact between British India and the Indian 
states have been many. The chief factor in 
bringing the states into closer union with British India, and 
the Empire as a whole, was the Great War. The Indian 
states co-operated with the Government of India in the 
I giving of troops, money, material, and hospital ships. Their 
acceptance of an Imperial quarrel as their own has indis¬ 
solubly bound them up with the Empire. Apart from the 
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war, the Indian states have had many other connecting links 
with British India. In famine relief, in their general adminis¬ 
tration, in irrigation, etc., they have derived much benefit 
from British India. In many cases they have adopted its 
•civil and criminal codes. They have copied the educational 
system, and in cases, such as Baroda, have extended it. 
They have secured the benefits of the Indian railways and 
telegraphs. They have co-operated with British India in. 
matters of police and justice. They have likewise advanced 
in their own constitutional development with the similar 
■development of British India, as shown by their legislative 
councils. They are likely still further to be affected in the 
■direction of representative as responsible government, 
when the partially lesponsible government of India is in full 
working order. “ Looking ahead to the future, " says the 
Montagu-Chelmsford Report, “ we can picture India to our¬ 
selves as presenting the external semblance of some 
form of ‘ federation.' The provinces will ultimately become 
self-governing units, held together by the central govern¬ 
ment, which will deal solely with matters of common con¬ 
cern to them all. But the matters common to the British 
provinces are also to a great extent those in which the 
Native States are interested—defence, tariffs, exchange, 
•opium, salt, railways and posts and telegraphs. The gradual 
concentration of the Government of India upon such matters 
will therefore make it easier for the States, while retaining 
the autonomy which they cherish in internal matters, to 
enter into closer association with the central government 
af they wish to do so.” 

The beginnings of a federal union have existed for some 
years in theChiels' conferences, which used to be summoned 
every year by the Viceroy for the discussion of the general 
.affairs of the states. In February 1921 the Chamber of 
Princes was inaugurated. This Chamber, which took the 
place of the previous conferences, meets annually, and the 
programme of work is prepared by a standing committee in 
consultation with the Government of India. The main func¬ 
tion of the Chamber is to discuss matters affecting the states 
generally, and of common concern to the states, British 
India and the Empire; the internal affairs of individual 
states and the acts of individual rulers may not be 
discussed. 
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From the point of view of nationality Fiance is one of 
the most homogeneous countries in the world. By the- 
re-incorporation of Alsace-Loraine in France 
after the Great War, the French national boun¬ 
daries weie made to coincide with the Ficncb 
population. The form of government in France* 
is usually known as republican. The First Republic was 
established after the French Revolution, but by that time 
the national boundaries were complete. The unification of 
France into a nation was the work of kings. Like most 
western nations, France was welded together outof a number 
of independent or partly independent elements. The 
original “ France ** was a duchy situated round Paris. 
Surrounding it were many other duchies none of which 
owed allegiance to the Duke of Paris. Gradually, north¬ 
wards, southwards, eastwards and westwards the Dukes of 
Paris extended their authority until “ France ” included 
Normandy, Anjou, Brittany, Flanders, Champagne, Bur¬ 
gundy, Aquitaine and other provinces. 

The Roman name for France was Gaul. Under the 
Romans. Gaul had a unity of organization which she lost 
with the inrush of the barbarian conquerors 
The Rrnnan (Visigoths, Ostrogoths, Vandals, Burgundians, 
and Lombards and others). Alter the western empire 

Merovingianof Rome ended (in a.d. 47fi), the Franks, a 
Periods people of Germanic origin, became the most 
poweiful of the invaders. Under Clovis they 
defeated several peoples who had s-ettled in Gaul. Clovis 
accepted the Christian religion, and became a strong 
adherent of the orthodox Catholic Church. The other 
invaders had accepted Christianity, but not the creed of the 
Catholic Church. Clovis’s acceptance of the orthodox Churchi 



THE GOVERNMENT OF FRANCE 


581 


gave him the support of the Church, a fact which helped 
him even more than military force. The dynasty of Clovis 
is known in history as the Merovingian dynasty. 

Despite the efforts of Clovis the Merovingian dynasty 
was not able to organise France strongly enough to secure 
siability. Atter Clovis’s death France split into 
J he . ^ three main parts—the Burgundian kingdom, in 

ian'period' die Austrasia in the north-east (from the 

Meuse to beyond the Rhine), and Neustria, in 
the south and west. Many bitter stiuggles took place 
among these kingdoms, and the Merovingian kings were 
too weak to cope with the troubles. They lost power 
and prestige, and ultimately the dynasty was replaced by the 
Cariovingian, the founder of which was King Pepin (752- 
768). The earlier Carlovingians were only “ mayors ” or 
court officials of the Merovingians, but as mayors they really 
ruled France, owing to the weakness ot the Merovingians. 
These earlier mayors, the chief of whom weie Pepin of 
Heristal and Charles Mattel, unified France by beating the 
Nenstrians, and the Mahommedan power in Spain. Charles 
the Great (Charlemagne), the son of King Pepin, extended 
liis sway over practically the whole of Europe. He con¬ 
quered the Lombards (hence his title “ King of the Franks 
and Lombards"), Bavaria, the Avars of Hungary, and the 
Moslem kingdom in Spain. In 800 he was crowned by the 
Pope as “ Emperor of the Holy Roman Empire.” After his 
death his successors weie unable to keep his empire 
together: in 843 it was divided into three—the West 
(France), the East (Germany), and the Middle Kingdom 
(Lorraine). From this time the name France came into 
being, but at first it was only one of several duchies. 

The Carlovingians suffered the same fate as the Mero¬ 
vingians. With the decay in power of the kings the feudal 
powers of the great territorial nobles advanced. 
I* 1 * 5 In 987 the most poweiful of these nobles, Hugh 

PeH©«! an Capet, became king, thus founding the third 
French dynasty. Louis the Fat (1108-37) con¬ 
solidated the work of the earlier Capetian kings by taking 
,a definite stand against the great feudal lords. Feudalism 
jhad devv-eloped to such an extent that the country was a 
..series <of semi-sovereign feudal states. Each great noble 
.sianrounded himself with nobles. Personal freedom was 
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synonymous with military service. The old Frankish free¬ 
men were swamped in the new privileged military classes,, 
and it was the side of this class that Louis the Fat cham¬ 
pioned against the feudal chiefs. 

Although the feudal system reached its highest 
perfection in France, certain non-teudal elements continued 
to live. It must be remembered that the 

Ekmenu* 1 * 1 ^' ran ^^ s ^ 1 P e °pl e brought from Germany ideas 

ena®s Q f local self-government which could not easily 

be suppressed by the feudal system. These ideas, moreover* 
frequently suited the convenience of the great feudal over- 
lords, who used to grant charters of local self-government 
to rural areas or communes lying within their dominions. 
These charters were similar to modern constitutions. They 
allowedthecommunes toadminister theirownaflairs through 
their own officers, within certain limits. The feudal oblig¬ 
ations of the commune, of course, were set in the forefront, 
but along with these went a certain amount of real self- 
government. A general assembly of the commune regulated 
its affairs. It gave authority to executive officers, who 
were responsible to it, and who, under the general assembly, 
administered communal property, police and taxes ; they 
were also responsible for the communal feudal obligations.. 

More important were the privileges granted to the towns. 
Towards the end of the eleventh century many towns began 
to acquire piivileges, which made them much 
J he N° n ' more independent than the communes. The 
Towns communes had been granted self-government 
largely because their organizations carried out the 
wishes of the feudal overlord. The towns were of two types— 
Roman and non-Roman. The Roman municipalities were 
founded and organized by Rome but weie conqueied by the 
Fi anks, who did not however interfere with their form of 
government. They allowed the Roman organization to con¬ 
tinue, but added elements which further strengthened the 
toiyns. The Roman organization was aristocratic; the 
Franks introduced the democratic spirit. The Christian, 
religion, moreover, helped the domocratic idea not only by 
its spirit but by the fact that many of the towns became 
the seats of bishops who courted popular favour in their 
struggles with the feudal magnates. These towns were non- 
feudal. 
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In the north, however, arose a class of feudal munici¬ 
palities. The towns agitated for privileges, and, like the 
communes, received charters which gave them a 
considerable measure of self-government though- 
they did not sever them from the control of the 
feudal barons. The charters, like those of the commune, 
insisted on the usual feudal duties, which were exercised 
through the provost (in French, prevot ) who was the repre¬ 
sentative of the feudal baron. The forms of municipal 
government were not everywhere the same. Sometimes one 
body elected the magistrates which were responsible to it: 
sometimes there were two bodies—an assembly of citizens 
and an assembly of notables, the former a legislative, the 
latter an executive body But their powers and privileges were 
much the same. They elected theii officials,administered jus¬ 
tice and the police, levied their own taxes as well as the taxes, 
necessary to pay the feudal dues. The kings, in their strug¬ 
gles wich the barons, courted the municipalities, and secured 
their support. With the growth of the kingly power the 
centralization of the monarchy ultimately led to the destruc¬ 
tion of the self-government which had helped to support it. 

Under Philip Augustus (1180-1223) the French monarchy 
was still further strengthened. France was consolidated by 
driving out the English from Brittany, Normandy,. 
The Maine, Anjou, Touraine, and (part of Poitou. The 

Development^ j n g supported the towns against the feudal 

Monarchy nobles, and materially strengthened the organiz¬ 
ation of the central government. Under King 
Louis IX, known as St. Louis (1226-70), the kingship became 
still stronger. St. Louis kept the nobles wellundei control, 
and devoted himself to internal reform, the most notable 
being the encouragement given to the Parliament (French, 
Parlement) of Paris, a legal corporation, which became his 
chief instrument for fighting the feudal nobles. He also laid 
the basis of the later centralized absolute monarchy, by 
establishing bailiffs and provosts throughout France as the 
direct agents of the central government. These officials 
were made subordinate to the Parliament {ParUmenf) of 
Paris. Under his grandson Philip the Fair, who came to- 
the throne in 1285, the royal power of the Capetian house 
reached its zenith. Philip is famous in history chiefly for his- 
struggle with the Pope. This struggle caused Philip not 
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only to lean on the Parliament of Paris but to call together, 
in 3 302, the States-General. 

The first States-General in many respects resembled 
Edward I.'s Pailiament of 1295 in England. Thename States- 
General atises from the three “estates” or classes 
The States- w ] lic j-| wei e represented—the nobles, clergy, and 
commons. In 1302 for the first time the “ third 
estate” or commons was repiesented. But the States-General 
proved to be more an instrument of convenience than a vital 
and organic part of the machinery of government. When 
centralized royal authority against the feudal barons was 
established, the function of the States-General was over. 
The king summoned it ii regularly, at his own pleasure, and 
while he listened to its advice he was not compelled to carry 
out iis decisions Each of the three estates deliberated 


separately ; each gave its own grievances or advice. The only 
meeting they had in common was the opening meeting when 
they were formally addressed by the king. The States- 
General never achieved the power of the English Parliament. 
It was advisory, not legislative, but it served a useful function 
in giving the appearance, if not the reality, of constitutional 
government. For three centuries after 1302 France developed 
not towards constitutional or parliamentary government but 
towards absolutism. 

The States-General of 1302 was preceded by the provincial 
Estates. These provincial Estates were originally feudal in 
character. They were in all probability summon- 
P^ov'nc'al CC ^ hy ^ ie over ^ orc ^ s *° help them with advice and 
E»tatp» C,a suggestions. The provinces which had such 
“ Estates ” were known as Estates-Provinces 
(French, Pays d'Etats ). After the decay of feudalism these 
provincial estates weie summoned at the king’s will. They 
were given powers only in so far as it suited the central 
administration. They bought the right to collect and assess 
the taxes demanded by the central government, and they were 
allowed the light to levy taxes for local pui poses. They had 
no definite function apart from the royal will. Eike the 
States-General they kept alive the form of self-government. 

The royal struggle against the feudal barons resulted in 
the centralization of all administrative agencies in Paris. In 
the days of the Capetian kings, the chief officers of govern¬ 
ment were feudal in name and character—the chancellor, 
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■chamberlain, seneschal, great butler, and constable. Justice 
was dispensed by a feudal com t, composed of the chief 
feudatories of the crown. This court was a 
■Central- taxing and administrative as well as a judicial 

izatron body. With the growth of France the duties of 

this council increased. It was subdivided into 
sections, each section being icsponsible for a branch of 
administiation. Philip the Fair separated its lunctions into 
committees. Tlie political fund ions were assigned to the 
Council of State, the judicial functions to the Parliament of 
Pans, the financial functions to a chamber of accounts.- The 
old feudal officials were merged in these new administrative 
agencies, according to their previous functions. 

After Philip the Fair, the Capetian kings declined in 
■power. Philip’s three sons, each of whom became king, were 
not able to cope with either internal politics or 
Vafois external dangers. With Philip VI. (131?8-1350) 
■Dynasty came the Valois house, the question of the succes¬ 
sion leading to the Hundred Years War. It was 
not till Louis XI. (1461-14N3), that the royal power again 
asserted its supremacy. Louis emshed the nobles, strength¬ 
ened the Parliament of Pans, and, by subduing the powerful 
.Duke of Burgundy, Charles the Bold, whose great terntorial 
possessions made him a serious rival to the king, dealt the 
•deathblow to feudalism. From the reign of Louis XI. to the 
time of the first two Bourbon kings, Henry IV (15811-1610) 
•and LouisXI11.(1610-1643),Francewas tornbetweeninternal 
•quarrels and external dangers. The struggles between the 
Churches, with the destructive religious wars, fell m this 
period. With Louis XIII. and Louis XIV. (1643-1715), the 
monarchy reached its summit of power. 

Dining this period the States-General had a fitful 
existence. Two kings, Francis I. and Henry II. did not 
summon them, and, when summoned during the 
JPos'tion ichgious wai s, they were so dominated by 
of the religious passion that they weie not taken serious- 

•Gener&l They ruined their position so much by internal 

dissensions that, after the death of Henry IV. (the 
first of the Bom bon dynasty) in 1610, they did not again re¬ 
appear till 1789. The derelict functions of the States-General 
were to some extent assumed by the Parliaments or legal 
fcodies. These Parliaments registered the laws of the country ; 
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and they took it upon themselves occasionally to refuse regis¬ 
tration. Such refusal was accompanied by reasons, and as- 
such was looked on by the kings as advice. But the Parlia¬ 
ments claimed to be lineal descendants of the Frankish 
assemblies, and demanded a voice in the government. Their 
claim was supported by the fact that they had been able to- 
exercise powers during the minorities of kings or regencies. 
Louis XIV., however, suppressed these claims, and passed 
an ordinance making it compulsory for the Parliaments to re¬ 
gister the laws sent to them without modification. 

Under Louis Xtll. and Louis XIV., with their famous 
ministers, Richelieu, Mazarin, andColfcert the whole adminis¬ 
trative system of France was changed. The* 

, central figure in the new system was the intend- 
@ ©ss ui ant Before intendants were instituted, the 
provinces had been ruled by governors, whose authority was 
tempered by the provincial estates (where they existed), or the 
politico-legal parliaments. The intendant superseded these. 
He became the absolute master of the province, and, as he- 
ruled directly from the central government, the system of 
government was a complete administrative centralization. 
The intendant was directly appointed by the king, and all 
provincial officials were directly under him. Local privileges 
were abolished ; elections ceased. Even local tribunals of 
justice gave way to special tribunals called at the k'ing’s- 
pleasure. The king's Council in Paris ruled France by 
orders-in-council. The chief agent of the council, the- 
manager of France, was the Comptroller-General, through, 
whose hands all affairs, great and small, had to pass. 

From the reign of Louis XIV. to the Revolution there were- 
two more kings, Louis XV. and Louis XVI. During the 
reign of Louis XV. the foundation was laid for 
before the ^ ev0 * ut * 011 - The people were oppressed and. 
Revolution impoverished ; the King squandered the resources 
of the country in evil living ; the nobility and 
clergy lost their hold on the people, and a school of thinkers- 
arose which assailed the basis of the existing social and 
political structure. The theories of Rousseau, m particular, 
had great effect, particularly as the people were willing to 
listen to anyone who had a plan to relieve them from their 
woes. In spite of the prevailing discontent, no democratic- 
institution was able to cope with the central authority. Th& 
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Parliament of Paris tried to regain its ascendancy by refus¬ 
ing to register the edicts of the king, but it was abolished in 
1771. Louis XVI., after a series of fruitless struggles at re¬ 
organization , finally, in 1788, as a measure of desperation, 
summoned the long dormant States-General. The opening 
of this States-General in 1789 was the real beginning of the 
French Revolution. 

The Revolution destroyed the whole of the previous system 
of government, but the revolutionaries found destruction. 

more easy than construction. The States-General 
from 1789 to 1791 changed its name twice. First 
it became the National Assembly; later the 
Constituent Assembly, and as such di ew up a new constitution, 
for France. With the new constitution and the re-organiza¬ 
tion of government the Revolution seemed over, but a series 
of events, concerned partly with internal and partly with 
foreign policy, led to still greater upheaval. From 1792- 
1795 the Convention ruled France. It beheaded the ex-king 
and ex-queen, abolished Christianity, Lhe calendar and many 
other things. Through the Committee of Public Safety the 
popular revolution passed into the Reign of Terror, the most 
bloody despotism in history till the recent Russian Revol¬ 
ution. The Convention gave way to the Directory, which was 
succeeded by the Constitution ot the yeai VIII. The head of 
the government was Napoleon, who, after a period as First 
Consul, in 1804 became Emperor. 

To Napoleon belongs the ciedit of re-organizing Fiance 
on a stable basis The revolutionaries had not destroyed the 
. centralized system of the kings. They failed to 
apoeon recognize that true popular government depends 
mainly on local self-government. Their attempts ended in. 
despotism. This despotism Napoleon carried on, but he 
placed it on a plain, straightforward basis. In place of 
various councils and committees of the Revolution he set up 
single executive officials, with advisory councils. He divided 
the country into areas of government known as departments. 
These departments were first established by the Constituent 
Assembly, which tried to obliterate the old boundaries of 
feudalism and privileges, and which, in so doing, enabled 
Napoleon to work out the most logical and most simple 
system of government in the world. 

In spite of the frequent changes in both the personnel and 
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the form of government, the advance of libeial forms of 
government was assured. Louis XVIII., who 
Later Devel- Sliccee< 3 ef | Napoleon, gave his assent to a bi- 
opmen cameral legislature, and to the responsibility of his 
ministers to the legislature. Napoleon III. tried to revert to 
the old absolutism, but, coupled with the defeat of France in 
the Franco-Prussian War of 1870, his attempt cost him his 
throne, and was the immediate cause of tl^e present French 
constitution. Napoleon’s fall led to the Third Republic. 
The leaders of the Revolution, in 1871, called a National 
Assembly, which was representative of all political parties ; 
but the majority was monarchical The monarchical party 
Was divided within itself on the question as to which royal 
house should succeed to the throne. A compromise was the 
result, and the Assembly drew up a constitution for a re¬ 
publican form of government. The constitution was finally 
pi omulgated in 1875. It has been partially modified on 
four occasions, but is substantially the basis of the piesent 
system of government in France. 

2. THE PRESENT GOVERNMENT OF FRANCE 

In drawing up the constitution, the Assembly of 1871-76 
made a distinction between constilntio?ial and organic laws. 

Constitutional laws were to be subject to a special 
process of amendment; organic laws were left to 
the ordinary legislative process by the two houses 
of the legislature. The constitutional laws of 1875 gave the 
outline of the machinery of government. The legislature was 
to consist of two houses, a Senate and a Chamber of Deputies. 
The executive was to be vested in a president. The relations 
of the houses to each other, the election and powers of the 
president, and his relation to the houses, were definitely 
stated ; but the election of deputies and other matters were 
regarded as organic laws. In 1884 an amendment was passed 
which repealed the constitutional Iawaffecting the Senate, and 
made its organization and authority a matter of organic law. 

The legal sovereignty of France is vested in the National 
Assembly. The National Assembly is the joint 
I* 1 ® meeting of the Senate and Chamber of Deputies. 

Assembly The ^ enate and Chamber for ordinary purposes 
meet in Paris. As a National Assembly they meet 
In Versailles. The National Assembly meets to transact the 
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business for which it is summoned, and at once adjourns. If, 
cannot sit for longer than an ordinary legislative session, 
which is five months. It is forbidden by the constitution to 
repeal the tepublican foim of government, but by the 
constitution it has power to repeal the law which fotbids it. 

The National Assembly has two functions ■ (a) the revi¬ 
sion or amendment of the constitution, and (b) the election 
of the.President. A revision of the constitution 
Functions Lakes place when the two houses of the legislature 
aie agreed that a revision is necessity.. The 
houses separately consider the points of revision, and as far 
as possible, try to know each other’s views. Once the houses 
agree, the suggested levision comes before the National 
Assembly. For constitutional amendment and the election of 
a President alike, an absoultc majority vote is sufficient. The 
houses are the judges ot their own constitutional powers. 
In this respect France is like England, and diametrically 
opposed to the United States, where the courts decide the 
constitutional powers of the legislatures. 

The Senate is composed of three hundred and fourteen, 
members. They are elected for nine years from citizens of 
forty years of age or above. One-third retires 
every three years. The system of election is 
The*Senate " indirect The elections are made on a general, 
ticket by an electoral college which is composed 
of (a) delegates chosen by the municipal council ot each 
commune in proportion to the population, and (b) of Lhe 
deputies, councillors-general and district (arrondissement) 
councillors of the department. In case of a vacancy, the 
department which elects the new senator is decided by lot. 
By the 1875 law seventy-five senators were to be elected by 
the united chambeis, but the amendment of 1884 abolished 
this in favour of election by the electoral college. No. 
member of the family of deposed French dynasties can sit 
in either the Senate or the Chamber of Deputies. 

Legally the Senate has equal powers with the Chamber of 
Deputies, except m money bills. Money bills 
Power* of must originate in the ChambcL of Deputies, 
Senate though the Senate may amend them. In actual 
practice, as in most modern governments, the 
bulk of power lies with the Chamber of Deputies, or lower 
house. 
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The Chamber of Deputies is elected by universal manhood 
suffrage, for four years. Each citizen twenty-one years of 
age, not actually in military service, who can 
I! 1 ® t 4 - prove six months’ residence in any one town or 
Deputies commune, and who is not otherwise disqualified 
has a vote. Deputies must be citizens not under 
twenty-hve years of age. The system of election at 
piesent in force is the scrutin d ’ arrondissem ent, which re¬ 
placed the general-ticket (scrutin de listed method, combined 
with proportional representation, in 1927. The French 
manner of election is very unstable. Since 1871, it has been 
altered several times, the general-ticket method finding 
favour at one period, and the district method at another. 
The last scrutin de lisle was introduced in favour of the 
district method, which had lasted thirty years, in 1919, 
and the district method was re-introduced in 1927. 

The basis of election is that each arrondissement is given 
one Deputy, but if its population exceeds 100,000 it is 
divided into two or more constituencies. The principal 
dependencies are entitled to representation. Algiers has 
five seats : Cochin-China, Senegal, the French possessions 
in India, and others, have one each. The dates of elec¬ 
tions are fixed by the President’s decree. The President 
must order an election within sixty days, or (in the case 
of dissolution) within two months of the expiration of 
the Chamber. The new Chamber must assemble within 
ten days following the election. At least twenty days 
must separate the President's decree and the day of 
•election. * 

The members of each house are paid for their duties, and, 
on payment of an annual sum, can travel free on all railways. 

The President is the head of the executive. He is elected 
for seven years, by a majority of votes, in the National 
Assembly. No age limit is laid down: any 
French citizen may be elected, provided be is not 
a member of a French royal family. He promul¬ 
gates the laws of the Chambers and ensures their execution. 
He selects his ministers from the Chambers, or sometimes 
from outside. He has the power of appointing and removing 
all officers in the public service. He has no veto on legislation, 
but can send a measure back to the houses for reconsidera¬ 
tion. He can adjourn the Chambers at any time for a period 


The 

President 
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qnot exceeding one month, but he cannot adjourn them 
more than twice in the same session. He can close the regular 
sessions of the houses when he likes after they have sat five 
months. Extra sessions he can close at any time. With the 
consent of the Senate he can dissolve the Chamber of 
Deputies. He must order new elections to be held within 
two months of the dissolution, and must convene the houses 
within tendays alter the election. He has the right of pardon. 
He concludes tieaties with foreign powers, though treaties 
affecting the area of France, or of Fiench dependencies, re¬ 
quire the approval of the legislature. He can declare war 
with the previous assent of both Chambers. He is responsible 
only in case of high treason, in which case he is impeached by 
the Chamber of Deputies and tried by the Senate. 

The French Cabinet is composed of ministers. The same 
ministers also form the Council of Ministers. The Cabinet 
and Council of Ministers thus have the same 
Council of** P ersonne l I but there is a sharp distinction 
Ministers between the one and the other. As a cabinet, the 
ministers are selected from the houses of the 
legislature. They represent the Chambers. Sometimes out¬ 
siders are chosen for cabinet positions ; but whether mem¬ 
bers of the Chambers or not, they can attend the meetings 
.and take a privileged part in debate. A minister can speak 
at any time, though he can vote only in the chamber of 
which he is a member. The ministers are responsible to the 
Chambers by law, not only by custom, as in England. They 
can hold office only so long as they command the support of 
.the houses, or, more particularly, of the Chamber of 
Deputies, 

As a Council of Ministers the ministers are the nominees 
of the President. They sit as a Council in the presence of 
the President, under a president of Council 
, chosen by themselves. Tne duty of the Council 
Ministers 18 to exercise general supervision over the execu¬ 
tion of the laws. In case of the death or re¬ 
signation of the President, the Council acts till a successor 
is appointed. The Council is a definite legal body, whereas 
•the Cabinet is not. 

The twofold aspect of the same body is really the key 
•to its relations with the President. As a Council of 
-Ministers the body is the servant of a President. As a 
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cabinet, it is his master. The President must choose 
ministers who command the support of the legislature, else- 
the administration could not be carried on. 
The Every decree of the President must be counter- 

Relations of signed by the minister whose department it 
President, a tf cc ts. Not only so, but most presidential 

Council of decrees involve tne expenditure of public 
Ministers money which brings them within the purview of 
the Chambers. Even the President's salat y and 
allowances depend on the budget, which is presented by tlie- 
Mimster of Finance and passed by the Chambers. 

The same is tine of the official patronage of the President. 
Appointments to the public service require the countersig- 
natureofmimsters, which practically means that appointments 
are in the hands of ministers. In France the number of 
appointments at the disposal of ministers is greater than in 
America, blit the " spoils system ” of America has not been 
repeated in France, though the temptation is greater, owing 
to the dependence of French ministers on the Chambers. 

The number of ministries varies from time to time. At 
present there are fourteen—the Ministers of War; Justice; 

The Interior ; Foreign Affairs (who is also the 
. Prime Minister); Marine; Finance; Colonies; 

msstri©* p u blic Instruction and Fine Arts ; Public Works ; 
Commerce ; Agriculture ; Labour, Hygiene, Assistance andi 
Social Prevision ; Pensions ; and Air. 

Bills may be proposed either by ministers (in the name 
of the President) or by private members. They may be 
initiated ill either chamber, but money bills must 
Cou ■ of originate in the Chamber of Deputies. Once a 
Legislation bill is presented, it has to go to a special com¬ 
mittee for consideration. A member of this com¬ 
mittee is chosen to “ report ” on it to the chamber. Private 
members’ bills go to a special committee called the monthly 
committee on Parliamentary Initiative, but an emergency 
vote, can save ministers’ bills from the committee stage or 
piivate members’ bills fiorn the Initiative committee. After 
report from the committees each bill must go through 
two readings before it is presented to the other 
chamber. 

Committees are formed in a distinctive way. During the 
session every month the houses are divided into bureaux , or ■ 
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sections (nineteen in the Senate and eleven in the Chamber 
of Deputies). From the Senate bureaux are select- 
Commi tees e( j the vanolls committees to which bills are 

referred. The bureaux of the Chamber of Deputies examine 
the certificate*' of election. Other bureaux are chosen by the 
Chamber for electing special committees other than the stand¬ 
ing committees Committees used to be appointed tempor¬ 
arily, i.e., till they completed the work for which they were 
appointed. Now they are standing committees, elected for 
the whole year. In the Senate they are elected by the 
bureaux' in the Chamber their composition is detei mined by 
the parties, each party being represented proportionately. 
The budget committee of the Chamber of Deputies is the 
most important. It is elected tor one year. It consists of 
forty-five members. Its equivalent in the Senate is the 
finance committee, which consists of eighteen members. 
These committees examine, criticize, and, in fact, control 
the whole course of financial legislation. 

In France, as in other continental countries, the system 
of Administrative law prevails, by which public officers are 
free from interference by the' ordinary courts* 
Adminis- The j awSf too, are car ried out by the executive 
ra ive w accorc jj n gr to th e spirit of the law. The legis¬ 
lature lays down the general principles; the executive fixes 
details, and makes all provision for carrying out the law* 
It may even supplement the law if it does not cover all the 
cases. The legality of such administrative action being free 
from the ordinary courts, the hand of the executive is greatly- 
strengthened. 

The French ministries are notoriously unstable. They 
change much more frequently than the English Cabinet* 
The main reasons for the instability are two : 
Instability (a) the existence of the multiple party system, 
° r French and interpellations. Ministers are subject 
Questions : to two types Question, first, the direct question, 
amf Inter* and second, the interpellation. Any member of 
pellations either house on due notice may ask a direct ques¬ 
tion of a minister regarding his department, and, 
unless the question cannot be answered without detriment to- 
the public good, he must receive an answer. An interpella¬ 
tion is a special type of question. It does not require notice 
and it is usually followed by a debate. The interpellation 

38 



594 


POLITICAL SCIENCE 


is a challenge to the policy of government on a definite 
point. A vote is as a rule taken to decide the issue. The 
result of this is that ministers are frequently taken by sur¬ 
prise, often on minor points, and by a mere chance or trick 
are defeated on the vote. Resignation follows, and the 
ministiv is replaced by another, which is subject to the same 
procedure. Owing to the multiple party system, ministers as 
a rule have not a homogeneous party behind them, so that 
surprise votes are easily arranged by discontented members. 

The judicial system of France has two distinct branches 
—the ordinary judicial system and the administrative law 
• .system. The ordinary judicial system has two 
S*»ten» ,C,a *°l asses courts ([ a ) civil and criminal, and (&) 

y * em special, which includes courts dealing with purely 
commercial cases. 

In the first class of the ordinary courts, the lowest tribunal 
is that of the Justice of the Peace. Justices of the Peace are 
appointed, and removable by the President. Bach canton 
has a Justice of the Peace, whose jurisdiction, both civil and 
criminal, is exercised within definite limits. As a criminal 
magistrate, he presides over the police court, the lowest 
criminal court. Graver criminal cases are tried by the 
correctional courts which, consists of three judges, with no 
jury. Such cases are first secretly examined by an examining 
magistrate {jnge d'instruction) who may either dismiss the 
case or commit it for trial. In civil cases involving small 
amounts, and in petty criminal cases, no appeal lies from the 
Justice of the Peace to the higher courts. In certain urgent 
cases, or cases requiring local knowledge, he has wider 
jurisdiction. In more important cases appeal lies from him 
to the courts of first instance, or arrondissement courts. 
Justices of the Peace have to try their best to reconcile 
parties: no suit can be brought before the next grade of 
court till the Justices have been unsuccessful in bringing 
disputants to an agreement. 

The next grade of court is the courts of the first instance 
or arrondissement courts. These exist in practically every 
arrondissement. They are courts of appeal from the Justices 
of the Peace, and have original jurisdiction within certain 
prescribed limits. Appeal lies from them to the court of 
appeal. The courts of the first instance have a president, one 
or more vice-presidents, and a variable number of judges. A 



THE GOVERNMENT OF FRANCE 595 

public prosecutor is attached to each court. The next stage 
in the judicial organization is the court of appeal. In all there 
are twenty-six courts of appeal, each of which has jurisdic¬ 
tion over an aiea varying from one to five departments. Each 
appeal court is organized in sections. The head of the whole 
court is the president. These courts hear appeals from the 
lower courts, and have original jurisdiction in a few matters, 
such as the discharge of bankrupts. Another function of 
these courts is to decide whether criminal cases are to be 
tned by the lower courts or the assize courts. 

Assize courts are held every three months in each depart¬ 
ment. The assizes are presided over by a judge or * ‘council¬ 
lor * ’ of the courts of appeal. The assizes try the more 
serious criminal cases. At these courts there is a jury of 
twelve, as in the English system. Julies decide on facts only; 
the application of law is left to the judges. 

The highest court in France is the Cassation Court, or the 
court for the reversal of appeals. It sits in Paris and is 
divided into three sections, the Court of Petitions, the Civil 
Court, and the Criminal Court. Each section is presided 
over by a sectional president, the head of the whole court 
being the first president. The Cassation Court heais appeals 
from all lower courts (except the administrative courts). 

Commercial courts are established in large towns to hear 
commercial cases. The judges are chosen from the leading 
merchants. It there is no commercial court, commercial 
cases are heard by the ordinary courts of first instance. 
Other courts (courts of arbitrators) are sometimes establish¬ 
ed in industiial centres to deal with industrial disputes. 

The judges in France are appointed by the President 
(which means the Minister of Justice) for good behaviour. 
They can be removed only by a decision of the Cassation 
Court constituted as the Superior Council (Co7incil Si(perieur) 
of the magistracy. 

Administrative courts exist to try cases arising in the 
course of administration. The supreme court is the Council 
of State, which is presided over by the 
Admims- Minister of Justice. Its members are all 
ra ive our * nom i na ted by the president, and its duty is to 

give an opinion on all questions referred to it by the 
government. It is the final court in administrative 
suits. This court also prepares rules for the public 
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administration. There are other administrative courts*, 
the prefectural councils. Between the ordinary law" 
and administrative law courts there is the Court of Con¬ 
flicts. Its function is to determine the jurisdiction to which 
a given case belongs, and it is composed of members of; 
each typf* of court. 

3. LOCAL GOVERNMEN 1' IN FRANCE 

The French system of local government is the most 
symmetrical in the world. The administiative divisions, 
were created by the Constituent Assembly at the Revolution. 
This Assembly swept away all the old divisions with their 
historical complexities and set up a new machinery based! 
on administrative requirements. 

For purposes of local government, France is divided into. 
departments , arrondissemenis, cantons and commwies. The 
department is the supreme division. The anon* 
General dissements, cantons and communes are only sub¬ 
divisions. divisions of it. The chief official in the depart- 

Department ment is the prefect, who is appointed by the 
President and is the direct agent of the central 
government, and has very wide functions. He supervises, 
the execution of the laws, issues police regulations, nomi¬ 
nates subordinate officials and exercises a general control 
over all the officials in the department. He is the recruiting 
officer and also chief educational officer of the department. 
He is the agent of the local legislative body, the General 
-Council of the department, but in reality he controls the 
work of the Council, as it is only through him that the Coun¬ 
cil can have its resolutions carried into effect. The acts of 
the prefect may be vetoed by a minister, but no minister 
-can act independently of him. He must act through him. 

The General Council of the department is elected by uni¬ 
versal suffrage, each canton contributing one member. 
Th Councillors are elected for six years ; one-half of 

General the membership is renewed every three years. 
Council The Council has two regular sessions every year r 
of the these sessions are limited by law to fifteen days 
Department £ or f^rst and one month foi the second. Extra 
sessions of eight days each may be called by the President 
at the written request of two-thirds of the members. If 
the Council sits longer than it is legally entitled to, it may- 
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fee dissolved by the prefect: if it goes beyond its legal 
powers, its acts may be set aside by presidential decree. 
The members are not paid for attendance, but they are fined 
for absence. 

The powers of the Council are strictly limited. Its main 
■duty is to supervise the work of the department. It has 
little power of originating legislation, but its decisions on 
local matters aije usually final. Its chief functions are to 
assign the quota of taxes (the amount and the source of 
taxes are determined by the Chamber of Deputies in Paris) 
to each arrondissement; it authorizes the sale, purchase, 
•exchange, or renting of departmental property ; it superin¬ 
tends such property ; it authorizes the construction of new 
aroads, railways, canals, and bridges, it votes the pay of the 
police, and generally gives advice on local matters to the 
•central government. Political questions are rigorously 
•excluded from its scope. 

The next division, the arrondissement, is the electoral 
■area for the Chamber of Deputies. The head of the arrond- 
issement is the sub-prefect. His powers are 
■. more limited than those of the prefect, but, like 

the prefect, he is the representative of the 
■central government. There is a district (arrondissement) 
council, to which each canton sends a member chosen by 
universal suffrage. The arrondissement has neither pio- 
perty nor a budget of its own, so its chief function is to 
-allot to the communes the share of the direct taxes imposed 
■on the arrondissement by the General Council. 

The canton is purely an administrative division. It has 
no administrative organization of its own. It is the 

The Cnnton c * ectora * district from which members are 
chosen for the general and district councils. It 
is the area of Jurisdiction for Justices of the Peace. It is 
Also a muster district for the army. 

The commune is the primary unit of French local govern¬ 
ment. Communes are both rural and urban. All towns are 
communes. The chief magistrate in the commune 
Commune * s ,T,a y° r - The mayor, unlike the officials of 
other local areas, is elected, not nominated. 
Mayors and deputy mayors are elected for four years from, 
and by, the members of the municipal council. Mayors are 
.usually .assisted by deputy mayors, the number of whom 
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varies according to the population of the commune. Thus in 
a commune of 2,500 inhabitants there is one deputy ; in a 
big city like Lyons seventeen deputies are allowed. The 
mayor is, first, the agent of the central government. Once 
he is elected,he becomes responsible not to the council which 
elected him but to the central government. He and his 
deputies may be suspended for one month by the prefect, or 
for three months by the Minister of the interior. All his 
acts may be set aside by the prefect or Minister of the 
Interior. He may even be removed by the central govern¬ 
ment. 

Second, the mayor is the executive head of the muni¬ 
cipality, and as such he is responsible tor the supervision of 
municipal work and services. The municipal council is 
elected by universal suffrage. Its numbers vary according 
to the size and population of the commune, and it decides on 
affairs affecting it. Its decisions become operative a month 
after they are passed, save in matters which transcend the 
interests of the commune, when the prefect, or general 
council, and, in cases, the President must approve. The 
council also chooses communal delegates for the election of 
senators, and draws up a list of assessors, from whom the 
sub-prefect selects ten, for the allocation of taxes among tax¬ 
payers. The meetings are presided over by the mayor* 
except when his own accounts are discussed, and then the 
meeting is open to the public. Sessions last fourteen days, 
with the exception of a financial session, which may last 
six weeks. It holds four regular sessions every year. The 
council may be suspended for one month by the prefect, or 
dissolved altogether by decree of the President, passed in 
the Council of Ministers. In the event of dissolution work 
is carried on temporarily by a small council nominated by 
the President till a new election takes place. 



CHAPTER XXV 

THE GOVERNMENT OF THE UNITED STATES OF 

AMERICA 


1. HISTORICAL 


The government of the United States is the most com¬ 
plete and highly organized example of federalism in the 
modern world. The makers of the American 
Remarks constitution had to face none of the difficulties 
which confronted the makers of modern 
Germany. In Germany Bismarck had many historical 
questions to consider when he created the German Empire ; 
but the Americans were able from the beginning to make a 
government which suited the country and people. They 
had not to consider the claims of local princes or the 
jealousies of old-established dynasties Once they achieved 
independence, they were free to experiment with forms of 
government and to find out what was best for them. The 
present form of government is based on the constitution of 
the 17th September, 1787, which was adopted after a series 
of experiments ; but it is noteworthy that from the Declara¬ 
tion of Independence in 1776 to the adoption of the consti¬ 
tution a period ot only eleven years elapsed, and the com¬ 
pleteness of the new constitution may be judged by the fact 
that lip to the present day only nineteen amendments have 
been made. 

In the early days of America, the great majority of 


citizens were English colonists. Naturally, the early poli¬ 


tical institutions were English in character, though, 
they were altered to suit the needs of a new 
Americans country and to prevent the particular consti¬ 
tutional drawbacks which had forced the colonists 


to leave England. This English character of Americaa 
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institutions is one of the fundamental facts of modern Amer¬ 
ican political life. It is tiue that the American population is 
now very mixed—it contains large elements of practically 
•every European nationality, as well as Japanese, Chinese, 
and Africans. But even to-day the main stock of the United 
States is British, either by descent or of the first generation, 
and the political institutions of the country weie originally 
adaptations of English models to American conditions. 

In the first days of English colonization there were of 
course no “ states ” or provinces as there are now. The 
colonists made homes for themselves, where 
Early Colon- opportunity offered. These homes or settle- 
Thre« n: rnents gradually expanded as the population 

Types grew. When settlements became sufficiently 

large to require dehmte organs of government, 
the colonists adapted the English forms of local government 
to their needs. One settlement adopted one form : another, 
another form. There was no uniformity of pattern. The 
New England colonies had one type. Virginia another, 
while Pennsylvania and New Jer^ev had a special type with 
characteristics of both the previous types. Thus there were 
three types—the New England colonies, the Virginian, or 
southern colonies, and the midi le colonies. 

The characteristics of each type were mainly the result of 
the type of life led by the colonists, in New England, the 
colonies settled in townships. These townships 
grew up in large numbers, often close by each 
other. The New Engenders were a trading 
population, and trade meant inter-communication 
townships. The earlier colonials, too, had left 
because of the prevailing religious intolerance. 
The church, therefore, was to them an oiganization o‘ the 
highest importance, both spiritual and temporal. Each com¬ 
munity had itschuich and -.chool-house, and round the church 
in particular revolved the whole life of the inhabitants. The 
pastor of the church was the head of the community, and 
church membership was tantamount to citizenship. The 
townships were organized largely on the English pattern. 
The old English official designations were continued, but in 
all the townships the form of government was more demo¬ 
cratic than in contemporary England. I here was a general 
town meeting which all citizens ('which usually meant all 


The New 

England 

■Colonies 

between 

England 
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church members) could attend. This meeting elected the 
township officials, who were responsible to the town meeting. 
As towns multiplied, a certain amount of union became 
essential, but it did not destroy either the organization or 
the independence of the townships. Through changes both 
great and small, the townships preserved their individuality, 
And to-day they are the basis of local government in the old 
New England states. With the growing population govern¬ 
mental machinery became more complex. Counties weie 
formed, for judicial purposes, and gradually areas of govern¬ 
ment were created, with suitable organizations, which later 
•became the “ states ” of the American federal union. 

In Virginia, and the southern colonies, there was a very 
marked contrast to the New England colonies. The southern 
colonists, in the first place, did not emigrate to 
Jj . . America because of religious disabilities. They 
oriSouthera emigrated to a land which held a fairer promise 
Caloniea of livelihood. They were merchant adventuiers, 
sent out under a merchant company, the Virginia 
Company, which had been granted certain privileges by the 
Crown. In the second place, the type of colonist and the 
type of life were both different. In the southern colonies 
vast areas were available for agriculture. Both the climate 
and the soil were different from those of New England, so 
that from the beginning the southern colonies resembled the 
■counties, just as the northern colonies were like the towns, 
of England. In the south, therefore, the county type of 
life was reproduced. The organization of government was 
oil the English county plan, with the lieutenant (the equi¬ 
valent of the English lord-lieutenant), who was appointed 
by the governor (who, in his turn, was appointed by the 
Company), the sheriff, and the justices, the equivalent of the 
English J.P.’s. The settlers lived under an ordered govern¬ 
ment just as they did in England. They recognized an 
established or state church, in marked contrast to the 
“ free ” churchmen of New England. Not only so, but they 
reproduced the aristocratic tone of English country life, the 
survival of the old feudal system. Social gradations were 
as marked as in England; the owner of a plantation took 
the place of the English squire. The population was mixed. 
The settlers were of various social grades, but they continued 
dn the same old English relationship. The ordinary routine 
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of English country life was observed as far as the new con¬ 
ditions would allow. Pride of family and descent—many 
noble families emigrated to Virginia, particularly after the 
Civil War—was as markedly present in Virginia as it was- 
absent in New England. Later this difference led to the 
American Civil War. Theoretically the war was fought on 
the question of slavery—for the introduction of slavery in 
the south had led to still more social distinctions. Actually 
the war was the climax of a complete difference of outlook 
between the old aristocratic type of settler and the demo¬ 
cratic settler of the north. 

The southern colonies vvete all governed much on the 
same pattern. At first a governor was nominated by the 
Company, with a council which included the chief officials of 
the colony. The Company governor was afterwards replaced 
by a royal governor or governor nominated direct by the 
Crown. The chief representative organ of government was 
the assembly. The assembly at first represented the plant- 
ations, but as time went on and the population grew, a more 
complex system of counties, towns and hundreds, on the old 
English pattern, developed. In its early days the assembly 
was known as the House of Burgesses. The old name 
“ assembly ” has continued to the present day ; in most of 
the states the two houses of the legislature collectively are 
known as the “General Assembly.’* 

In the third class, or middle colonies, there was a 
mixture of the charaeteiistic elements of the other two* 
classes. These colonies were mixed in popula- 
Colonies * t * on * Although the English dominated in the 
colonics, before their arrival Swedes and Dutch* 
had a fairly strong hold. The type of life, again, was partly 
trading, as in New England, and partly agricultural, as in. 
Virginia. Thus, they settled in townships, as in the New 
England colonies, and in farms or plantations, as in Virginia. 
They were democratic in the towns, and partly democratic* 
apd partly aristocratic in the counties. They had the 
characteristics of both north and south in their government- 
organizations, i.e., townships and counties. 

Between the early days of the American colonies and the* 
Declaration of Independence, many forms of government 
and control were tried by England. In these days America* 
seemed a very distant land, and much of the English policy 
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was due either to ignorance or to a desire not to be troubled 
with the internal affairs of these far-off settlements. In all 
three types of government were current in the 
The Early seventeenth and eighteenth centuries, namely, 
Forms of government by charters, proprietary govern- 
Government ment, and direct government by the Crown. 

In each of these types necessarily the 
major share or power actually exercised rested in the 
colonies. Naturally the colonial organs of government 
increased in power as the population and importance of the 
colonies grew, but for many yeais the British Parliament 
almost completely neglected them, and during the long 
period of neglect the colonial assemblies had developed so 
far that, when the struggle with England came, all the 
colonies, whether northern, middle, or southern, and whether 
chartered, proprietary or direct, made common cause against 
the old country. The colonies had developed national feel¬ 
ing, and attempted repression led to independence. 

In the first, or charteied type of government, charters 
were given by the King to the colonies. They were given to 
c , companies, such as the Virginia Company and 

w the Massachusetts Company. The three New 

England companies—Massachusetts, Connecticut and 

Rhode Island—each possessed a charter. The duration of 
the charter depended largely on how the company pleased 
the English authorities The Virginia Company lost its 
charter soon after it was granted, while the Massachusetts 
charter lasted from 1621) to 1692. The Connecticut and 
Rhode Island Charters lasted throughout their existence as 
colonies, and ultimately became their state constitutions. 

Proprietary governments arose from charters granted to- 
the colonies by private proprietors to whom the colonies had 
been granted by the Crown. Thus Maryland 
Proprietary belonged to the Calvert family (Lord Baltimore), 
Government Pennsylvania and Delaware to William Penn, 
and New York to the Duke of York (afterwards 
James II.). The proprietors appointed the governors and 
councils, but as a lule granted a considerable measure of 
power to the people in their charter of government. Penn’s, 
charter to Pennsylvania, in particular, was a notable ex¬ 
pression of the liberal ideas of the day in respect to colonial 
government. 
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Direct government by the English Crown meant that the 
governors and council were appointed by the Crown. These 
officials were responsible to the Crown, but in 
'Government course of time the Crown had to grant a large 
measuie of self-government to the colonies, 
■especially as the colonists had the power of the purse. The 
royal governors, though in theory responsible to the Crown, 
in practice became responsible to the colonists. 

The process of national fusion in America was slow. The 
■colonists were mainly of the same race ; they spoke the same 
language ; their political and economic interests 
Process of were similar. Yet they kept their governments 
Fusion strictly separate. Each government stood in 
practically the same relation to the English 
crown as its neighDour, but they each had separate govern¬ 
ors, legislatures, officials and courts. Strange as it may 
seem, the one institutional bond of union in America was the 
English Crown. Some of the colonies, it is true, had united 
in a rough way to protect themselves against the American 
Indians, but it was not till 1765 that any definite movement 
for union took place, and even then only nine of the thiiteen 
■colonies took part. The occasion of this was a protest 
against taxation by the English Parliament, which later 
became the ostensible cause of the War of Independence. 
In 1774 began a number of inter-colonial “congresses." 
These congresses consisted of delegates from the states, 
each state having an equal voice. The official name 
of this government was “ The United States in 
Congress assembled "—a title which has given the 
name to the country (United States of America) 
and to the legislature (Congie-s). In 1777, the year after 
tne Declaration of Independence, the Articles of Confeder¬ 
ation were drawn up by the congress of that year, but they 
‘did not become law till 1781. These articles made the con¬ 
gress into a legal form of government. But the confeder¬ 
ation had no real power. It was only an advisory body. It 
could not command the states, and such small executive 
power as it did have could be exercised only with the con¬ 
sent of the states. As an effective government it was 
impotent. The states had not yet shaken themselves free 
from the idea of local autonomy. The War of Independence 
had caused them to sink local jealousies for the general 



GOVERNMENT OF THE U. S . A. 


605. 


cause, but once the war was over, the old jealousies re-- 
appeared. To brine about union the prer-ent constitution 
was drawn up in 1787. 

The constitution was drawn up largely on English models, 
modified by American experience and the theory of the 
separation of powers. It set up a definite 

ConHtitution ^ et ^ era ^ government, the executive, legislative 
of*1787 11 ,t>n an d judicial powers being entrusted to separate 
authorities. The legislative power was vested in 
a Congress of two houses, a Senate, and a House of Repie-- 
sentatives. The principle was accepted that the Senate 
should represent the states, and the House of Represent¬ 
atives the people proportionally. The executive powei was 
vested in the President, whose position was much the same 
as that of the existing state governors 1 he judiciary was 
made independent ot both the executive and the legislature. 
The individual state constitutions accepted the same 
arrangements. The poweis given to the new government 
were definitely enumerated in eighteen items : the residue- 
was left to the states. 

At first the American constitution was looked on more 
as an instrument of convenience than as a national bond of 
unity. The states continued their old course, and did not 
wish either to have their independence encroached upon or 
to contribute much to the maintenance of this new' form of 
government. Threats of secession were not infrequent, but 
the federal government, now based on a secure legal found¬ 
ation, gradually commanded the respect and allegiance of 
both states and people. Public opinion gradually turnedi 
round from indifference to respect, from mistrust to failh, 
and fiom local to national patriotism. Circumstances other 
than political helped the union—particularly the rapid, 
development of America westwards by means of railways. 
Community of economic interest was helped by the com¬ 
munity of political interest which lesulted from another 
struggle with England, and still another with Mexico- 
(1846-48). 

To complete national fusion, however, there was one 
great barrier—the existence of slavery. The planters of the 
south depended mainly for manual labour on impoi ted negro 
slaves. The northern labourers were free. When the 
southerner spoke of his nation he excluded the large 
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population of slaves. As to the Athenians of old, his nation 
was a nation of freemen but not a nation for the 
The^ivri m * tota ^ population. The northerners’ nation was a 
War ,VI nation for the whole population. This difference 
in their point of view—a difference which was 
politics 1 , social and economic—led to a desire on the part of 
the southern or slave states to have a separate government. 
The result was the War of Secession or American Civil War. 
The southern states were beaten, and in 1865 an amendment 
was made to the constitution abolishing slavery. The federal 
government had proved itself, and soon it became the organ 
of a homogeneous American nation. 

One or two salient features of American political life may 
be mentioned. In the first place, it is to be noted that the 
basis of American political life was English. 
Ijfe tlCa The P rocess of development of consticutional 
liberty was not the same as in England. The 
chief contrast is that America developed towards federalism, 
whereas England developed towards unitary government. 
But in the state organization, as distinct from the federal 
organization, the development was similar. In both, the 
unit was a small community—such as the township and 
hundred. From the seunits the, organization rose step by 
step to the central government. Were the British Empire 
now to be organized on a federal basis, the parallel between 
it and the United States would be complete. 

In the second place, the constitution of America is rigid ; 
the constitution of the United Kingdom is flexible. This 
difference arose from the conditions of development in the 
respective countries, in America development was con¬ 
scious, deliberate, definite, and, compared with England, 
quick. In England it was unconscious, accidental, and slow. 
The early Americans, not unnaturally, made legal safeguards 
for their liberties, for many of them had gone to America 
for the reason that no such safeguards existed in England. 

' In the third place, the spirit of American institutions and 
law as well as the actual institutions themselves are English, 
and they have preserved their English character to the pre¬ 
sent day. In the constitutions English law and precedent 
were followed. In many cases English charters became state 
constitutions. Private law was mainly English. The chief 
differences lay in the abolition of class distinctions and 
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titles, and in the freedom of the church. In public law the 
new constitutions reproduced the principles governing the 
relations of the English King and Parliament. The exe¬ 
cutive powers of the President were like the powers of the 
Crown. The constitution of the courts was similar to that 
of the English, while the procedure was practically the same 
as in England. The chief differences lay in the federal form 
of government, and in the separation of powers. 

In the fourth place, the United States is now one nation, 
with a federal form of government. The individual states 
are constituent elements in the American nation. They 
have theii own powers and privileges guaranteed by their 
own and the American constitutions, but they aie part of 
the machinery of an organic union. The central govern¬ 
ment is supreme over all: the constitution of the United 
States is the supreme law of the United States as a whole 
and of its parts, just as the British Parliament is the legal 
sovereign of all the parts of the British Empire. 


2. THE FEDERAL GOVERNMENT OF 1HE UNITED STATES 

The general organization of the federal government is 
laid down in the constitution, which says that the govern¬ 
ment of the United States shall be entrusted to 
General ^ three separate authorities, the executive, the 
ation* 11 *" legislative and the judicial. The constitution 
does not lay dow’n details as to how' these 
branches of government are to be organized or how they are 
to work. Details are fixed by ordinary legislation. 

The capital of the United States is Washington, which 
stands in the District of Columbia. The constitution makers 
recognized that it w T ould be necessary for the 
pkj | federal government to have a seat of its own, 

-'Capital outside the jurisdiction of any one state. This 

seat was provided by the states of Maryland and 
Virginia in 1791 and w r as named the District of Columbia. 
This district is about sixty square miles in extent, and is 
really co-extensive with the city of Washington. It is 
.governed directly by the federal government; three 
commissioners appointed by the President are responsible 
for the government. Tlieie is no municipal council, and the 
^citizens have no right to vote either in national or in 
municipal matters. 
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The constitution is the fundamental law of the United 
States, and. as such, it was placed outside the reach of 
ordinary legislation. Special procedure was laid 
down as to its amendment. By the fifth aiticle 
Constitution t * 3e constitution it is enacted that amendments. 

may be proposed either (a) when two-thiids of 
each house of the legislature (Senate and House of. 
Representatives) shall think it necessary ;■>or ( b ) when the 
legislatures of two-thirds of all the states ask Congress to 
call a general convention to consider amendments, in which' 
case the convention may propose amendments. For the 
adoption of an amendment Congiess may choose one of two 
methods, either (a) submit the proposed amendment to the 
legislatures of the states, or (b) every proposed amendment 
may be submitted to state conventions specially called for 
the purpose. If three-fourths of the slates agree to the 
amendment, the amendment is incorporated in the con¬ 
stitution. 

The process of amendment is the most difficult in the- 
world. In Great Britain, the constitution, being flexible, 
can be altered by the process of ordinary legislation. In 
the old German Empire the amendment was subject to the 
ordinary process of law-making, but it was subject to defeat 
if fourteen votes were cast against it in the Bundesrath. In 
France a constitutional amendment passes through the 
ordinary channels of legislation, but must be adopted by the 
National Assembly, or the two houses sitting together at 
Versailles. * 

The scope of the powers of the federal government is laid 
down in the constitution. Generally speaking the federal 
government has authority in general taxation, 
Scop* and foreign relations, the army, navy, and partly, the 
Powers of foieign and interstate commerce, the 

Government Postal service, coinage, weights and measures,, 
and crimes affecting it. 

The legislative power of the United States is vested by 
the constitution in a Congress, which consists of two houses, 
a Senate and a House of Representatives. The 
L^fcl&ture Senate, or Upper House, represents the states, 
the House of Representatives the people. The 
Senate represents the federal principle of government; the. 
House of Representatives, the nation. 
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The Senate consists of two members from each state. 
These members used to be elected by the legislatures of the 
state, but, as the result of an amendment to the 
T&© Senate constitution in 1913, they are now elected by 
popular vote. Unlike the members of the Bundesrath in 
the old German Empire, the members of the Senate are free 
to vote as they please. They are in no wise representatives 
of the state goveiyiments, nor were they so before 1913 when 
they were elected by the state legislatures. Each senator 
is elected for six years. He must be not less than thirty 
years of age, and must have been a citizen of the United 
States for nine years ; he must also reside in the state for 
which he is elected. 

The Senate is the second chamber of the American legis¬ 
lature, but besides its legislative functions, it has the power 
to ratify or leject all treaties made by the 
Non- President. A two-thirds majority of senators is 

legislative necessary for the ratification of treaties. The 

the^Senate Senate also has power to confirm or reject 
appointments made by the President. Its mem¬ 
bers also constitute a high court of impeachment, its judg¬ 
ment being limited to removal fiom office or disqualification 
for office. The sole power of impeachment lies with the 
House of Repiesentatives. 

The president of the Senate is the Vice-President of the 
United States. The Vice-President is not a member of the 
Senate ; he only presides over it, having a vote 
C^ganiz- only in the case of a tie. This is the chief func- 
the°Senate ^ on °* ttie Vice-President, except in the event 
of the death of the President, when he succeeds 
to the President's post. In that case the Senate elects a 
chairman from among its own members. The Senate makes 
its own rules of procedure, and these may vary from time to 
time. The most prominent feature of the organization of 
the Senate is the committee system. The Senate is sub¬ 
divided into standing committees, each of which is appointed 
for a special purpose. When a measure comes up before 
the Senate, it is first examined by the appropriate com¬ 
mittee. The committees in this way have come to have 
much power. Each committee is looked on as a specialist 
in its subject, and as such it usually is able to guide the 
course of legislation on that subject. These committees 

39 
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examine subjects referred to them, and make definite re¬ 
commendations to the Senate. Whereas in England minis¬ 
ters control the course of legislation, in the American 
Senate the standing committees are the guides. As the 
committees are elected from the Senate, it may be said that 
the Senate leads itself in legislation, as distinct from being 
led by ministers. The only drawback to the committee 
system—and sometimes it is a serious on^—is that with the 
rigid separation of the legislative and executive branches 
of government in America, the committees are sometimes 
not able to secure from the executive departments the 
information or views they desire. They have the right to 
ask, but they do not always get full information. In the 
English system the minister not only controls the legislation 
in his subject but he is head of his own executive depart¬ 
ment, and as such can command all its resources. 

The House of Representatives is composed of members 
elected every two years by the people of the United States. 
The The elections are by states, and no electoral 

House of district crosses state boundaries. Congress 
•Represent- decides how many representatives there shall be, 
atives. Its with the limitation laid down by the constitution 
•Composition t j iat ^ iere shall not be more than one for every 
thirty thousand inhabitants. The number of representatives 
is determined by the decennial census. On the basis of 
the 1910 census one representative was allowed for every 
210,415 inhabitants. Representatives must not be less 
than twenty-five years of age, and must have been citizens 
of the United States for seven years. They must also 
reside in the state for which they are elected. Besides 
the normal lepresentatives from states, each organized 
Territory (that is, a district managed by the federal govern¬ 
ment till such time as it reaches full state-hood) may send 
one delegate, who has a right to speak on any subject and 
make motions, but not to vote. These delegates are elected 
in the same way as ordinary representatives. 

The constitution provides that those who are qualified to 
vote for members of the larger of the two houses in the 
state legislatures may also vote for members of the House 
of Representatives. Generally speaking, this means all 
male citizens over twenty-one years of age. Neither race 
nor colour as a rule affects the right of citizens to vote. The 
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details of the franchise laws, however, vary from state to 
state. Some states require a minimum period of 
residence; others require from aliens only 
a declared intention of becoming American 
citizens. Payment of taxes is necessary in some states ; 
registration, in others. In some states negroes, though 
theoretically qualified for the franchise by the constitution, 
are debarred fronj voting by state law. By the nineteenth 
amendment to the constitution, carried in 1920, women are 
eligible for the franchise in the case of both lederal.and 
state legislatures on the same terms as men. In several 
states a test of literacy exists. American Indians who do 
not pay taxes are excluded from the franchise; as also are 
convicts, fraudulent voters, and others who are not desirable 
citizens. 

By the constitution, each of the two houses of Congress 
is the judge of the “ election, returns, and qualifications’* 
of its own members. Each house, with the con- 
Elections currence of two-thirds of its members, may 
expel a member. 

The House of Representatives, like the Senate, makes 
its own rules. Unlike the Senate, the president of which 
is fixed by the constitution, it elects its own 
president, who is called the Speaker. The 
Speaker of the House of Representatives used to 
wield enormous power. Most of the business 
of the House is conducted by committees, and 
these committees used to be nominated by the 
Now they are elected by the House itself after 
have been selected by party committees, com¬ 
posed of party leaders. Being a laige body, the House has 
not the same facilities for debate as the Senate has. Com¬ 
mittees therefore do the work ; the House perforce has to 
follow their guidance, and the committees thus are able to 
control much of the course of legislation. There are 
numerous standing committees of the House, the most 
important of which are the Committee on Appropriations, 
which deals with expenditure, and has special powers for 
controlling proceduie, and the Committee on Ways and 
Means, which deals with questions of taxation. Another 
important committee is the Committee on Rules, which fixes 
the way in which the time of the House is to be used. The 
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Speaker used to preside over this Committee, but now he is 
no longer even a member of the committee, though, of 
course, he still interprets the rules. 

The course through which a bill goes to become an act 
is similar to the English practice. A bill may originate 
in either house, but it must pass through both 
houses, and receive the signature of the Presid¬ 
ent. If one house passes a bill and the other 
house amends it, the amended bill must be 
adopted by the house which first passes it before it pro¬ 
ceeds to the President for signature. Bills for raising 
revenue must originate in the House of Representatives* 
but the Senate may propose amendments to them. A 
majority of members must be present in either house to 
form a quorum. 

The President has certain powers in relation to legis¬ 
lation. He may withhold his signature from a bi 1 !. If he 
docs so, the measure may go back to Congress,, 
and if it receives the votes of two-thirds of the 
members ot each house, it automatically be¬ 
comes law. The President is allowed ten days 
for the consideration of a measure. If he signs 
it, it becomes law ; or if he takes no action within the time* 
it becomes law. If he returns the bill to Congress, with the 
message that he refuses to sign, then the two-thirds major¬ 
ity is essential before it can become law without the 
President’s signature. 

The salary of members of the Senate and of the House 
of Representatives‘and of delegates is 7,500 dollars a year, 
with allowances, based on mileage, for travel- 
payment ling expenses. No senator or member of the 
of Members House of Representatives can be appointed to 
and Dis- any post under the United States, or to any civil 
qualifications sa ] a ried post the salary of which is increased 
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during his period as a member. No person 
holding any office under the United States can be a member 
of either house so long as he holds office. There is no 
religious test for any office, under either the federal or the 
state governments. 

By the constitution, the executive power is vested 
in the President. His term of office is four years. 
The method of election is prescribed by the consti- 
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tntion thus : “ Bach State shall appoint, in such manner 
as the legislature thereof may direct, a number 
Executive : electors, equal to the whole number of 

The ' senators and representatives to which the 
President of State may be entitled in the Congress ; but no 
senator or representative or person holding an 
office of trust or piofit under the United States, 
shall be appointed an elector. 1 ’ In every state 
the practice is that the electors are chosen 
by the direct vote ot the citizens on a general 
ticket (scrutm dc liste). According to the constitution “ the 
Congress may determine the time of choosing the electors, 
and the day on which they shall give their votes, which day 
shall be the same throughout the United States ” The 
election is held every fourih year. The presidential term 
commences on the fourth of March in the year following leap 
years. 

The Vice-Pre-udent of the United States is appointed in 
exactly the same manner and for the same term. His chief 
duties are (a) to take the place of the President 
in the event of the President’s death, and (b) to 
preside over the Senate. 

According to the constitution “ no person except a 
natural-born citizen or a citizen of the United States at 
the time ol the adoption of this Constitution, 
shall be eligible for the office of President : 
neither shall any person be eligible for that office 
who shall not have attained the age of thirty- 
five years, and been fourteen years a resident 
within the United States.” 

Though there is no constitutional limitation to the 
number of times the same person inaj' hold office, it has 
become an unwritten law that two periods of 
tenure is the maximum for which the same 
°" lc * individual can serve as President. 

The election of the President depends actually on party 
votes. As we have already seen, the parly elections are 
really the result of the stringency of the separation of 
powers in the Ameiican constitutions. The party which 
returns the majority to Congress has the best chance of 
-electing the President, so that in practice there is not likely 
to be friction between the legislative and executive branches 
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of government. In practice what happens is that during 
the summer preceding the presidential election the parties 
hold national conventions composed of delegates 
from all parts of the United States. These con¬ 
ventions nominate their candidates for the pre¬ 
sidency and vice-presidency. The state electors 
of the President are chosen by state party con¬ 
ventions, and the party which secures most votes 
in state elections is able to put its candidates into office at 
the final election. Thus the party conventions ieally are the 
most vital part of the election. The parties are unknown to 
the constitution. 

As the chief executive officer in the United States, the 
first duty of the President is to see that the laws of the 
United States aLc faithfully executed. He is 
commander-in-chief of the army and navy, and 
of the militia in the service of the federal govern¬ 
ment. He regulates the foreign affairs of the 
United States He receives foieign ministers, 
and, with the assent of two-thirds of the Senate, can make 
treaties with other powers. He appoints and commissions 
all officers of the tedeial government. He can also grant 
pardons and reprieves. 

By the constitution all appointments made by the Pre¬ 
sident are subject to the advice and consent of the Senate. 

This proviso is really useless, as any act which 
limits the President’s power can only be ad¬ 
visory Not only so, but the constitution em¬ 
powers Congress to remove from the superin¬ 
tendence of the Senate the appointments to all 
inferior positions, and allows it to place such 
appointments if it pleases solely in the hands of the Pre¬ 
sident, or in the courts of law, or with the heads of depart¬ 
ments. The confirmation of the Senate is necessary to the 
President’s nomination for the appointment of ambassadots 
and of other public ministers, of consuls, of judges of the 
federal courts, of the chief departmental officials, of the 
principal military and naval officials, and of the principal 
post office and customs officers. 

The method of appointment to executive offices in the 
United States has for many years been a very vexed ques¬ 
tion. The courts of the United States ruled that the right 
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of appointment involved the right of dismissal, and this 
decision, combined with a law of 1820 which set a four-year 
term for many federal officials, led to the 
“ spoils ” system, by which Presidents were able 
to reward their party supporters with offices- 
This system dates from President Jackson’s time. 
The posts of the civil service became rewards for 
help at elections.. The abuses of this system led to a Civil 
Service Act in 1883, which intioduced the competitive system 
for the lower grades of office ; but the filling of the more 
important offices was still left in the hands of the 
President. 

According to the constitution, the President “ shall, 
from time to time, give to the Congress information of the 
state of the Union, and recommend to their con¬ 
sideration such measures as he shall judge 
necessary and expedient.” This “ message ” of 
the President to Congress has become one of 
the most important features of American polit¬ 
ical life. It is the chief constitutional means 
whereby the executive and legislature of the 
United States meet. 

The constitution also gives to the President power on 
Other extraordinary occasions to convene extra 

Powers of the sessions of both houses or of eithei house ; and. 
President if, in respect to the time of adjournment, he 
in relation to disagrees with them, he may adjourn them to 
Congress siicli time as he may think fit. 

In his work the President is helped by his various 
ministers and departments of government. The main 
executive work falls on these ministers and 
departments; the President exercises only 
and' 8 **” general oversight. The various executive 
Departments departments are not provided for in the consti¬ 
tution : they are the creations of statute law. 

At present the executive work is carried on by ten depart¬ 
ments, the heads of which are collectively called the Cabinet. 

They are, however, quite unlike the English 
Cabinet. They are not members of the legis¬ 
lature, nor are they in any way responsible to the 
legislature. They are responsible only to the President. 
The only connection they have with the legislature is the. 
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flimsy consent of the Senate that is necessary to the Pre¬ 
sident’s nomination. 

The departments are :— 

Enumer- 1* The Department of State, the head of 

ation of the which is the Secretary of State. It is the 
Department* equivalent of the British Foreign Office. 

2. The Department of the Treasury, the head of which 
is the Secretary of the Treasury. This department, as its 
name indicates, deals with revenue, coinage, banking, the 
auditing of public accounts, etc. 

3. The Department of War, the head of which is the 
Secretary of War. This department deals with the army, 
defence, military education, etc. 

4. The Department of Justice, the head of which is the 
Attorney-General. This department deals with federal 
litigation, gives advice to the federal government, and is the 
head of all the United States marshals and district 
attorneys 

5. The Post Office Depaitment, the head of which is the 
Postmaster-General. It deals with all postal business. 

6. The Department of the Navy, the head of which is the 
Secretary of the Navy. It deals with the naval forces, 
naval defence, education, etc. 

7. The Department of the Interior, the head of which is 
the Secretary of the Interior. This department, the equi¬ 
valent of the Home Office in England, has many sub-depart¬ 
ments among which are the census office ; the land office (for 
management of public lands); the Indian buieau (to regu¬ 
late the government’s dealings with Indians); the pensions 
office; the patent office; the office of public documents; the 
office of the commissioner of railroads, which audits the 
accounts of certain railways which have government sub¬ 
sidies ; the office of education, which collects statistics and 
information about education, with a view to its systematiza¬ 
tion throughout the United States ; and the management of 
certain institutions. 

8. The Department of Agriculture, the head of which is 
the Secretary of Agriculture. This department collects 
statistics in matters concerning agriculture, prosecutes 
scientific research in diseases of trees, etc., supervises the 
weather bureau, and it has also a forestry sub-department. 

9. The Department of Commerce, the head of which is 
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the Secretary of Commerce. It regulates inter-state com¬ 
merce, collects statistics, etc. 

10. The Department of Labour, the head of which is the 
‘Secretary of Labour. This department deals with all 
-questions affecting labour, and the lelations of labour and 
capital. 

There are other departments, such as the Civil Service 
Commission, and the Commission of Fisheries,that have no 
representation in the Cabinet. 

These offices ate arranged in the order of precedence for 
succession to the office of President in case of 
^ he ., . the death, resignation, removal or disability of 

SuccessioiT ^ ie President. The holders of office must satisfy 
the other presidential qualifications, of age, 
citizenship, etc., before they can succeed to the office. 

Many of these offices, it is to be noted, exist for the 
collection of information, statistics, and for the circulation 
of memoranda for the co-oidination of the vaiious state 
systems concerned. They have no power to compel the state 
executives to act in a certain ^ay. The state executives are 
the real executives which affect the people in their every¬ 
day life. 

The judiciary of the United States, according to the 
constitution, “ shall be vested in one supreme court and in 
such inferior courts as the Congress may tiom 
time to time ordain and establish.” The actual 
organization of the courts is thus mainly a matter 
of statute law. The powers of the federal 
courts are given in more detail in the consti¬ 
tution. These powers are of two types— (a) those 
relating to the special questions over which the 
federal government has legislative and executive control, 
e.g., maritime and admiralty cases, and cases arising out of 
the constitutional law of the United States, and (b) those 
in which the parties to the suit moie properly belong to the 
federal than to the state courts,e g., in cases affecting foieign 
relations, or foreign ministers, or in cases where the state 
■courts have incomplete jurisdiction. It is for Congress to 
■determine how the courts aie to De organized to carry out 
the general law of the constitution. 

The Judiciary Act of 1789, with its amending acts, is the 
basis of the present judicial oiganization. The Supreme 
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Court consists of a Chief Justice, and eight associate 
Organiz- judges. The Supreme Court deals with 
ation of appeals from inferior courts, and has original 

the Courts jurisdiction in cases affecting consuls, and foreign 
ministers, and incases in which a state is a party. It must 
hold annual sessions in Washington, and six of the judges 
form a quorum. Next to the Supreme Court are the circuit 
courts, which are of two kinds—circuit courts and circuit 
courts of appeal. The circuit courts are held in different 
divisions or circuits of the country by the judges of the 
Supreme Court sitting separately. The country is divided. 
inU- nine circuits and each justice must hold a court in his- 
ciieuit at least once in two years. The business of the 
Supreme Court is so heavy that the judges are not able to 
attend circuit courts regularly. In addition to the judges of 
the Supreme Court, circuit judges are appointed who hold 
court separately. The circuits are divided into sixty-eight 
districts. Each ot these districts has a district court. 
Sometimes a whole state counts for judicial purposes as one 
district. The districts are arranged according to the number 
of population and amount of work to be done, but no district 
crosses state boundaries. The district courts are the lowest 


of the federal courts. 

The couits of appeal in the chcuits were established to- 
relieve the Supreme Court of certain appellate work. 'Ihe 
circuit courts of appeal consists of one judge of 
CourUcf the Supreme Court and two ciicuit judges, or 
Appeal one circuit judge and one district judge. One 
judgeship in each ciicuit exists tor this work* 
The circuit court of appeal is final in certain matters, but 
in other matters, such as constitutional questions, conviction 
for capital crimes, and matters affecting treaties, an appeal 
lies from the circuit court of appeal to the Supreme Court. 

There are other federal courts for special work. The 
court of claims exists to determine the validity of claims 

1 against the United States in cases where no 

Courts provision exists for their settlement. It sits at 

©«r ® Washington, and is composed of a chief justice 
and four judges. The court of private land claims, which 
consists of one chief justice and four judges, deals with 
claims to ceitain lands which are affected by the late 
Spanish ownership of the country in the south-west of the 


Other 

Courts 
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United States. The courts of the District of Columbia and 
the courts of the territories exist for the administration of 
justice in their respective spheres. Properly speaking, 
these two courts are not federal courts. They really com¬ 
bine the qualities of federal and state courts. The Supreme 
Court is the final court of appeal from both. 

The judges of the United States are appointed by the 
Appointment President with the advice and consent of the 
of Federal Senate. They are appointed loi life, or to serve 
Judges during good behaviour. 

The district attorney and the marshal are both appointed 
by the President. The district attorney prosecutes all 


District 

Attorney 

and 

Marsha! 


offenders against the federal criminal law, con¬ 
ducts civil suits on behalf of the federal govern¬ 
ment, and performs such other legal duties as 
his appointment as federal judicial officer may 
entail. The marshal is the executive officer of 


the federal, circuit and district courts. He issues and 
executes orders of the court, and effects arrests. Hrs state 


equivalent is the sheriit. 

The procedure of the federal courts as a rule is regulated 

according to the state in which the court is sitting. State 

„ . procedure is followed, and state law is enforced 

Procedure . c ■, , . , 

where no federal law applies. 


3. THE GOVERNMENT OF THE STATES 

Just as the citizen of Bengal is more concerned with the 
Government of Bengal than with the Government of India 
m his everyday life, so, for the control of the 
Federal and norma i affairs of theii lives, the citizens of the 

Govcrninenii 111 ^^ 1 ^ 1111 ^ states m America are more interested 
ovc in the state governments than in the federal 

government. The federal government deals with the 
greater mattcis of national life—with war and peace, foreign 
relations, etc.—and only in national crises or at the periodic 
elections is the ordinary citizen brought into personal 
contact with it. Certain broad facts must be kept in mind 
in this respect. 

1. There are two types of constitutional Jaw in the 
United States. First, there is the constitution of the United 
States. This is the supreme law of the land. Second, there 
are the constitutions of the individual states. Each of 
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these is part of the sum-total of the constitutional law of the 
United States, but as the whole is greater than 
of W Const!tu P ar ^> so t * ie constitution of the United States 
tiona! Law** 1S greater than the constitution of any single state 
or any number of states. But the constitu¬ 
tion of the United States is an integral part of the constitu¬ 
tional law of any one state just as the constitutions of 
the individual states are respected by th£! federal govern¬ 
ment where those laws do not clash. In the case of conflict 
the greater supersedes the less. 

2. From this arises the fact that, though the states have 

definitely guaranteed powers, their legislatures are non- 
. . . sovereign law-making bodies. They have com- 

Non-* a Ure * Pl ete authority only within the limits granted by 
Sovereign their own and the federal constitutions. There 
Bodies is only one sovereign body in the state—the 
United States. 

3. The states were the original units of government in 
America. When the constitution was drawn up each state 

jealously safeguarded its own rights. To the 

the*Statelf states at the beginning of federal government the 
federal government was unreal and distant. 
They therefore kept to themselves all the powers they possi¬ 
bly could, consistent with the creation of a central govern¬ 
ment. To the central government was given only a strictly 
limited number of functions—those functions which must 
belong to all central governments.e g.,tlie conduct of foreign 
relations, matters *of war and peace, coinage, customs, the 
post office, and the power to raise revenue to support itself. 
To the states were given the residue, with such limitations 
(e.g., the raising of troops) as were necessarily imposed by 
the grant of powers to the federal govei nment. Thus the 
states were left with all affairs which affect one's normal, 
everyday life. They decide the qualifications for the right 
of the vote , they control all elections, including those for 
th6 President and Vice-President. They enact and execute 
criminal law, with some exceptions ; they administer the 


prisons. The civil law, including all matters relating to the 
possession of, and transfer of property, and succession, 
marriage and divorce, and all other civil relations, the regu¬ 
lation of trading corporations, subject to the right of Con¬ 
gress to regulate inter-state commerce, the regulation of 
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labour, education, charities, licensing 1 , game laws—all are 
matters for the states. In addition to this, the states may 
act in those matters in which the central government may 
be empowered to act by the constitution and in which it does 
not actually take action. In some matters, e.g., regarding 
naturalization and bankruptcy, the central government has 
only partial control. 

4. Each state constitution must be republican in form, 
but it derives its authority not from Congress but from the 

people of the state. States may be added to the 
ofNew*° n ^ n ^ on * n bwo ways— (a) by means of an enabling 
States'' act, which provides for the drafting and ratific¬ 
ation of a state constitution by the people. (In 
this case a teiritory previously administered by the central 
government may become a state as soon as the conditions 
are fulfilled); and ( b ) by accepting a constitution already 
framed, in which case, admission to the Union is granted at 
once. 

5. In many of the newer state constitutions, much more 
has been included in the constitution than should really be 

included in purely constitutional Jaw. Properly 
Results of speaking, the constitution should merely give the 
Formation fundamental principles and organization of gov- 
of New einment. But in many constitutions details are 
Constitutions grj ven jegarding the management of public pro¬ 
perty, the regulation of public debt and such 
like. These things belong properly to the sphere of ordinary 
legislation, but distrust of ordinary laws and law-makers led 
the people to safeguard their theoiies by the constitution. 
This means a confusion between the lealms of constitutional 


and statute law. 

6. Owing to the difficulty of amending the constitution of 
the United States, many constitutional provisions now 


General 

Results 


regarded as mistakes cannot easily be remedied. 
Experience has shown that in matters other 
than those gi anted by the constitution to the 


central government, central would be better than local con¬ 
trol. From this have arisen some of the chief abuses of 


American political and social life. Particularly is this the 
case in marriage and divorce. While some states preserve 
the old stringency of the marriage law, others have relaxed 
it so far as to make both marriage and divorce almost 
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farcical. The diversity of law from state to state enables 
parties to obtain divorce with the greatest ease ; one party 
sometimes obtains a formal divorce without the other party 
knowing anything about it. A similar lack of uniformity 
exists in criminal law, and in laws concerning debt. In 
taxation, loo, much harm is wrought by lack of co-ordin¬ 
ation. Industry and trade are frequently hampered by ill- 
considered state laws. Investment of capital is discouraged, 
and in some states taxes bear much more harshly on certain 
types of employment than in others. 

The remedy for these evils is more co-ordination or control 
by the central government, bul such control cannot be 
secured because of the difficulty of amending the consti¬ 
tution. The many abuses which have resulted from the lack 
of co-ordination in these important matters have led many 
thinkers to prefer the Canadian type of federal constitution, 
by which the states are given definitely enumeiated func¬ 
tions, and the residue is left to the federal govern¬ 
ment. 

Each state has a definite constitution, like the federal 
constitution. It would be more correct to say that the 
federal constitution is like the state constitu- 
The State tions, for the former was drawn up on the model 
Constitutions of the constitutions or charters of the thirteen 
original states which formed the United States. 

The constitutions of the states can be amended only 
after a lengthy and difficult process, which varies from one 
state to another. In the case of a general 
Amendment revision, the legislature may call a popular con- 
of the vention, but the question of the calling of the 

Constitutions convention must first be decided by the people. 

If the people agree, the convention is elected in 
the ordinal y way. It considers the amendment, and if it 
agrees to the amendment, the amendment finally is submitted 
to the people for acceptance or rejection. Particular amend¬ 
ments may be proposed by the legislature, but in most 
cases the vote of the people is necessary for final adoption. 
Sometimes amendments must be accepted by two successive 
legislatures as well as by the people before they can be in¬ 
corporated into the constitutional law of the state. In most 
cases more than a simple majority of the legislature is 
necessary. 
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Separation 
of Powers 
in the 
States 


Among much diversity of organization in the state govern¬ 
ments one feature is common—the separation of legislative, 
executive and judicial. This separation is more 
stringent in the states than in the central govern¬ 
ment, and in some respects more harmful, e.g., in 
the election of judges by the people in order to 
avoid any possible subservience of the judiciary 
to thp executive. 

Each state has a bicameral legislature. Both the houses 
are elected on the suffrage basis already noted in connection 
with the federal government. The upper house 
Legislatures, called the Senate, the lower the House of Re- 
Powers, ' presentatives. Both together are usually known 
Organiz* as the “General Assembly,” but the lower house 
ation, Proce-kas different names, e.g., the House of Delegates 

ure, etc. j n yi r gi n i a> an d The Assembly in New York. 
The senates have tewer members than the lower houses, the 
electoral areas for senators being wider than those for 
representatives. Representatives are usually elected for 
two years, senators for four ; one-half of the senate 
is renewed every two years. Both senators and 
representatives are paid the same ; both must be citizens, 
though the minimum period of citizenship varies. Usually 
an age limit is set (senators from twenty-one to thirty, re¬ 
presentatives from twenty-one to twenty-five). Other quali¬ 
fications—such as residence in the state, or electoral district 
—are as a rule necessary. 

The legislatuies of the states theoretically me competent 
to deal with all matters not reserved specifically for the 
federal government. But the state constitutions 
Power of themselves have self-imposed restrictions, so 
Legislatures that in certain states neither the federal legis¬ 
lature nor the state legislature can deal with 
some subjects. The state constitutions, further, frequently 
impose limits on the length of sessions, and contain 
rules for the conduct of legislation, even to great detail. 
All these limitations are meant to secure the interests of the 
people against any possible legislative tyranny. In most 
constitutions the arrangement of procedure and of other 
details is left to the houses themselves. 

The organization of the houses in the majority of cases 
is like that of the federal legislature. The lower houses 
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usually elect a speaker as president. In the upper houses 
the equivalent of the vice-president in the 
Sion" 1 ?" federal Senate is the lieutenant-governor. Bills 
State are P asse d as in Congress, though there are local 

Houses varieties in the amount or type of majority 

required. The standing committee organization 
prevails in the state legislatures, just as in Congiess, for the 
same reasons and with the same results., The two state 
houses have similar duties, though in some states money 
bills must originate in the House of Representatives. The 
senates act as courts in cases of impeachment by the houses 
of representatives. The senates, too, have in some cases 
the power to confirm or reject appointments made by the 


governors. 

The chief executive official in the states is the governor. 
He is chosen by the direct vote of the people over the whole 
state. The term of office varies from two to four 
The State years, but two states (Massachusetts and Rhode 
xecu ives [ s i anc jj elect their governors for one year only. 
The governor as a rule must be a citizen of some years* 
standing (the period varies from two to twenty years). Many 
states have lieutenant-governors. All have secretaries of 
state, whose duties are the keeping of state records, the 
registration of the official acts of the governor, keeping and 
affixing the state seal, keeping records of titles to property, 
and other duties such as belong to a public record office. 
Other officials are the state treasurer and the attorney- 
general, whose duties are denoted by their names. The 
comptroller, or public accountant, under whose warrant the- 
state treasurer pays out public monies, the auditor, and 
the superintendent of education are other officials who exist 
in some states and not in others. In a few states councils 
are associated with the governors. 

Like the governors, the state officials are elected by the 
people. In this respect there is a marked differ- 
Choice ° enee between the federal and the state practice. 
Functions, The President of the United States himself nomi- 
etc. of nates his Cabinet or chief officials. In the 

State > states, the officials are elected by the people, and- 

Executive i ar g e ly independent of the governor. The- 

governor therefore is not the “ executive ” in the same 
sense as the President : he is only a part of the^ 
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the 

Governor 


executive, with little or no control over the other parts of 
it. In the states all the officers theoretically serve the 
people. Their tesponsibility from the governor downwards, 
is to the people, and to the law of the state. The only 
method of removal from office is impeachment before the 
upper house of the legislature by the lower house. 

In the American states the central offices of government 
do not control administration in the same way as in other 
countries. They are supervisors only. The real 
Peculiar work of administration is done by the officials of 
Character of j 0 cal bodies. Even in education, which usually 
Work*iii e * s l°°ked on as requiring much central co-ordin- 
the States ation and control, the state superintendent of 
education as often as not is merely a supervisor. 
The real powers in education are the local authorities. 

Thus the governor has very little real power. He is the 
nominal more than the real administrative chief. His duty 
is to see to the faithful administration of the 
Powers and laws, as far as his powers allow. He is tbecom- 
Duties of mander of the state nnlitia. He has to inform 
the legislature regaiding affairs in the state and 
he may recommend measures. He cannot present 
bills to the legislature, though, in some states, he presents 
estimates. On the requisition of a certain number of 
members, he may call extra sessions of the legislatures. In 
all but two states the governor has a veto on legislation, but 
his veto may be over-ridden by the two houses, usually by a 
special (two-thirds or three-fifths) majority. He has certain 
powers of clemency, of granting pardons, remitting fines, 
etc. His power of appointment, as we have seen, is small. 

The judicial system of the states is quite distinct from 
the federal judicial system. Each state has its own 
judicial system, with a complete organization and 
The State lts own procedure. The only effect federal 
u icmry government has on these courts is the limitation 
of subjects which may be dealt with by the state courts. 

The organization of the state courts is so varied that only 
a general outline can be given here. (1) The lowest courts 
are those of the Justices of the Peace, or, in cities, the police 
judges. They have jurisdiction over petty cases, both civil 
and criminal; they conduct enquiries in graver offences and 
commit prisoners for trial in higher courts. (2) The next 
40 
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grade is the country or municipal courts. They hear appeals 
from the lower courts, and have wider jurisdiction in civil 
and criminal cases. (3) Circuit courts, which hear appeals 
from both the lower grades and have a still wider jurisdiction 
than the county or municipal courts. Sometimes they have 
permanent judges : sometimes they are held by the judges 
of the mpreme court on circuit. (4) The highest court is the 
supreme court, or couit of final appeal, in which there is a 
chief justice and associate judges. This court* is appellate only. 

There are many varieties of this general scheme. In some 
states there are courts for special purposes, especially pro¬ 
bate courts, for the administration of estates, the proof of 
wills, etc. 

One of the most distinctive features in the state judicial 
organization is the method of appointment As a rule 
judges are elected by the people. In some cases 
Appoint- they are elected by the legislature; in other 
Judges cases, they are appointed by the governor with 
the advice and consent of the senate. The term 
of appointment varies from two years to tenure during good 
behaviour. In regard to qualifications, only a few states 
insist on members of the legal profession being chosen. As 
a matter of fact, members of the legal profession as a rule 
are chosen. Age limits (from twenty-five to thirty-five 
years), residence, citizenship and other such qualifications 
usually exist. 

The ministerial officers of the courts are also elected, e.g., 
the sheruf. Even the court clerks are elected in some 
states. The elections take place by the areas served by the 
courts. The judges of the supreme courts are elected by 
the whole state. 


4. LOCAL GOVERNMENT IN THE UNITED STATES 

It is impossible to give here more than the general 
■General features of American local government. The 
features local varieties of organization are very numerous, 
of Loral but American local government lacks the com- 
Government pi ex j ty n f organization that exists in England. 
This is largely due to the fact that the evolution of 
American local government was a conscious process. 
Areas were established for definite ends and purposes, and* 
though the original plan was borrowed from England, the 
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makers were free from the historical conditions which make 
the English system so complex. 

Certain salient features of American local government 
may be noted. 

1. In the United States both the scope and the freedom 
of action given to local authorities are very great. While 
w ., _ the law is centralized and co-ordinated, the 

i e cope a( j m i n i s tration of the law is left very largely to 
local authorities. Local government is thus the most 
important branch of American government in the everyday 
affairs of life. The duties of the local authorities are very 
wide. Police, jails, sanitation, education, libraries, poor- 
relief, communications (roads and bridges), the assessment 
and collection of taxes, the licensing of trades, the lower 
grades of the administration of justice, are all administered 
by local authorities under the general guidance set down in 
•the laws of the state. 

2. Owing to the legal - centralization, local legislative 
Mainly bodies are not common. The local authorities 
Executive are in the main executive. 

Limited 3. Where there are local legislative bodies, 

Powers of they are strictly circumscribed by their charters, 
Legislative just as the state legislatures are limited by 
Bodies their constitutions. 

4. In America there is no equivalent of the old English 
No Central Local Government Board (now the Ministry of 
Controlling Health). The central governments enforce the 
Body state-law by means of the courts. 

Three main types of organization of local government 
Organiz- may be enumerated : 

ation of Local 1. The township type, which we have seen to 
Government be characteristic of the New England states. 

2. The county type, characteristic of the southern 
colonies. 

3. The compound type, which is characteristic of the 
middle colonies. 


With the expansion of America westwards, the type of 
local government followed the predominant type of settler. 
Where the settlers were mainly from the New England 
states, the township was predominant: where they came 
mainly from the southern colonies, the country was the pre¬ 
vailing unit. But in most cases the compound type was 
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adopted, especially in the middle and north-western states. 
In these states immigrants from the eastern states combined 
what they regarded as the best qualities of Lheir own sys¬ 
tems. In the western states the same mixed type prevails. 
The later states of course had the advantage of the experi¬ 
ence gamed by the earlier ones, and were able to establish 
the type experience proved best. 

In the township, the chief authority is the town-meeting, 
which is composed ot all the citizens of the area who have a 
vote. The town meeting assembles once a year, 
T he or oftener, if occasion demands. The town 

owns ip llie eting elects all the local officers—the “ select 
men ” (three to nine in number, according to the size of the 
town), who are the general executive authority, the town 
clerk, treasurer, assessors, school committee, library trus¬ 
tees, constables—every official, in fact, necessary to transact 
the business of the area. These officials are responsible to 
the town-meeting, which examines their accounts and votes 
their supplies. The Lown meeting is presided over by a 
“ moderator.” 

This is the type of New England township, where the 
township preceded the county. The county in New England 
was formed out of townships, and is confined to its own 
functions, which are partly judicial and partly administrative. 
The sphere of work of the county is quite separate from 
that of the township. But in other states the township is 
more integrally connected with the county. The county 
in these was often the original unit: the township was 
introduced for administrative convenience. In the north¬ 
west the township was established for school purposes. 
The government surveyoi s mapped out the land in blocks of 
thirty-six square miles, reserving as a rule one square mile 
for school endowment. This block was called a township, 
and the endowment section came to be administered on the 
township basis. 

The organization ot the township outside New England 
differs according to the development and vitality of the 
township. Sometimes there is a town meeting : sometimes 
the town meeting is replaced by popular election to the 
administrative posts. The system of select men of New 
England does not as a rule exist in other states. Their 
equivalents are supervisors, and boards of supervisors. The 
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number of officials varies with the size of the township and 
the work to be done. In some of the southern states (as in 
Virginia) the township system was tried and abolished, 
while in others it exists in only a very minoi way. 

The county (the idea was borrowed from the English 
shire) is the most suitable unit of local government for a 
The widespread farming population, and it was 

'County naturally adopted in the southern states. It 
originally was a judicial area, but later it was 
made the area for all local administration. It has its-own 
officials, the heads of which are the county commissioners. 
The ordinal y officials—treasurer, auditor, superintendents 
of roads, of education, etc., who are elected usually by 
popular vote, act under the county commissioners. It has 
also a judicial organization (sheriff, coroner, attorney, etc.). 
The functions of the county are the supervision of edu¬ 
cation, roads, bridges, jails, and other such matters as fall 
within its area. 

Where township and county exist side by side, there is 
much variety in oiganization. In some areas the county 
authority is composed of the heads of the town¬ 
ee ship; in others, the townships choose the 

Type > ° Un county authorities. The division of functions 
varies also from place to place. Where the two 
■organizations co-exist, the predominant type (township in 
New England, county in the south) has more power and 
importance. 

In both the county and township systems, there are sub¬ 
divisions into school areas, where district directors or 
« , trustees are appointed to look after school 

Areas interests. These trustees or directors are the 
most powerful agents in the whole state in the 
administration of education. Such localism has proved 
harmful to education, as it has prevented proper co-ordin¬ 
ation of method, and the enforcement of any standard of 
qualifications for teachers. 

The local units are circumscribed, either by constitutional 


or by statute law, in the amount of taxes they can raise. 
As a rule they can tax only up to a given percentage of the 
value of property. The county has to raise the taxes 
voted by the state legislature, for state purposes, as well 
as the county taxes. Where the township exists, it has 
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similar powers and duties. The assessment varies 
Powers of from county to county and from township- 
Taxation to township, and boards of equalization have 
been created in some cases to secure equality of treatment 
between the areas. 

Where villages and towns have grown up, county and 
township are superseded by municipal oiganization. In 
smaller urban districts, villages, boroughs or 
Govern** 1 towns (the names vary from state to state) may 
ment * be incorporated through application to the courts 
of law, if the electors can prove that the necessary 
conditions can be fulfilled. Such urban authorities take 
over the old township functions, though in some states they 
continue to be pait of the county, and pay county dues, in 
some larger towns the urban area has swallowed up the 
county area altogether (as in Philadelphia and New York). 
In Virginia the urban areas are definitely separated from- 
the counties. 

In the case of larger cities, a special act is necessary for 
incorporation. Hence arises the variety of Ameiiean muni¬ 
cipal government. In England there is one act (the Muni¬ 
cipal Coiporations Act; under which urban aieas may be 
incorporated as municipalities. American cilies have wider 
powers than the smaller areas of local government, and, of 
course, a much bigger organization. They also often have 
a separate judicial organization. The name of the officials 
(mayor, aldermen, etc.), arc the same as in England. In 
most great cities there are two chambers—a board of alder- 
men, and a board of common councilmen. In New York 
State, most of the cities have only one house—either a board 
of aldermen, or a common council. 



CHAPTER XXVI 


THE GOVERNMENT OF GERMANY 


3. HISTORICAL 


With the abdication of the German Emperor, in 1918, 
the old German Empire came to an end. The government 
was taken over by the Council of People's Com- 
The End of missaries, which, in January 1939, summoned a 
National Assembly to draw up a constitution. 
The imperial system was abolished and a re¬ 
publican form of government set up in its place. The old 
name “ Empire ” {Reich) was continued, but fundamental 
changes were made in the legislative and executive organs 
of both the federal union and the states. The major part 
of the present chapter is taken up with a description of the 
old Empire, which deserves careful study not only because 
many of its institutions have been carried on in the German 
Republic, but also because it is one of the most instructive 
studies in federalism and non-responsible government in 
the history of the modern world. The new constitution 
continues many of the old imperial institutions and names, 
although their constitutional position has been altered, but 
it has not been sufficiently long in operation to demand 
detailed treatment at the present stage. 

The constitution of the old German Empire can be 
understood only by an analysis of its historical antecedents. 

Germany developed from her frontier inwards. 
Most states develop from their frontier out¬ 
wards. In the early years of the seventeenth 
century, the Electors of Biandenburg acquired 
the Duchy of Prussia on the Baltic and the 
I nd ependent £) uc hy D f Cleves on the Rhine. These two 
tm duchies are the boundaries of what later was 
Prussia. Within these boundaries there was a large 
number of smaller states, so many, in fact, that, as one 
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writer says, in the 18th century “ the whole map of Ger¬ 
many was a mass of patches of different colour mingled 
together in a bewildering confusion.” Many of these states 
were small, and some were composed of parts which were 
not contiguous. This system was the result of feudalism. 
The heads of the states had acquit ed lands at various times 
and in various ways. The lands thus acquired had been 
divided nd subdivided among the families of the owneis, 
hence the extraordinary subdivision. The Chuich too 
added to this subdivision. The Church owned lands m the 
same way as private individuals and its position increased 
the confusion. 

Under the old Frankish monarchy the king used to 
appoint local officers called grafs, who were really agents ot 
The Graf 4 die king rn d as suc ^ wielded enormous power. 

Great as tlieir powers were, they could not inter¬ 
fere with the great landowners of the territories over which 
they ruled. These landowners were practically independ¬ 
ent, and the grafs had to exercise their authority round 
them, but not over them. In this way a two-fold authoiity 
developed, viz., grafs and pioprietors. In the course of 
time these two officers coalesced. Grafship became hex edit¬ 
ary and the grafs usually were the landed proprietors, or, if 
the graf was not originally the landed proprietor, he received 
a grant of land for his services. Grafs thus became ter¬ 
ritorial magnates and territorial magnates became grafs. 
This led to the conjunction in one person of the old 
territorial independence and the delegated authority of 
the king. By the thirteenth century Germany was owned 
by the king, princes, grafs and barons (the old landed 
proprietors). The bishops and abbots were also extensive 
landowners. 

Still another office helped the growth of local independ¬ 
ence in Germany, the office of the mark-grafs. The maik- 

Mark Grafs sra * was t ^ ie defender of the frontiers or 
ar ' boundaries. As a rule he was a military com¬ 
mander with an army. Not only did he defend but he also 
extended the frontiers by conquest. The mark-graf was 
essentially an official of the king, commanding the king’s 
army. In the course of time the mark-grafs became so 
powerful that they vntually became kings in themselves. 
Thus Biandcnburg and Austria became independent. 
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The Cities 


Austria was the East Mark, the boundary against the 
Huns. 

After Charles the Great, whose authority kept his pos¬ 
sessions together, these small princes of Germany became 
practically independent. The name Empire 
Charles persisted through several houses, the last and 
the Great strongest of all being the Austrian Hapsburg, 
which* came to an inglorious end m 1918. The 
successors of Charles the Great were unable to keep the vast 
possession of Charles’s empire together, and, in the course 
of three reigns, the basis had been laid for the grqwth 
literally of hundreds of independent principalities. 

In the meantime the growth of trade had caused great 
cities to spring up, such as Hamburg, Biemen and Lubeck. 

These cities were troublesome to the Emperor 
and he solved the pioblem of their government 
in one of two ways. Either he placed them duectly under 
his own government or he delegated his powers to an over- 
lord, who conducted the government in his name. The cities 
preferred the first of these methods, because the king was 
unable to take a close peisonal interest in them, wheieas 
the over-lord, who was on the spot, guided and diiected 
them according to his own ideas or to the ordeis of the 
Emperor. In the thirteenth century they were strong 
enough to become free cities. They owned allegiance to 
the Empire, but they received extensive poweis of self- 
government. The over-loid was withdrawn and the cities 
sent their representatives to the Imperial Diet. 

Among the many states in Germany, one stands out 
prominent, viz., Brandenburg or Prussia. The growth of 
Brandenburg as a unified state is really due to 
an enactment made in the middle of the fifteenth 
century, which forbade the splitting up of the kingdom 
amongst the various electors. Whilst the neighbouring 
stales were continually subdivided, Brandenbuig was held 
together under one monaichical house. Gradually it became 
the leader both in size and in power. In the fifteenth 
century the mark-grafship of Brandenburg fell into the 
hands of the Hohenzollerns. Hencefoi th it was known by 
the name of Prussia. After the Thiity-Years’ War, in the 
middle of the seventeenth century Frederick William, the 
Great Elector, extended his dominions considerably, making 


Prussia 
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Prussia bigger than any other state of the Empire save the 
Hapsburg Austria. The Great Elector’s grandson, Frederick 
the Great, added other territories, actually doubling the 
population of the kingdom. Then came the Napoleonic 
Wars, which checked its growth. Napoleon suppressed a 
large number of the smaller states, including the ecclesi¬ 
astical ones. He combined them into the Confederation of 
the Rhino. He split Prussia into two, hophig to break her 
power. The Confederation neither served Napoleon’s- 
purposes nor did it last any time. 

Napoleon both directly and indirectly was the cause ot 
the growth of the German Empire. In the first place, his 
campaigns created a sense of common interest 
anc * unity amongst the German principalities or 
Napoleonic states. In the second place, he actually created 
Wars in Germany the organizations which later 

' developed into the Empire. In the third place*, 
after the final defeat of Napoleon, Germany was reorganized 
by the peace treaty, the Treaty of Vienna. 

After Napoleon’s downfall, ihe states, thirty-nine in 
number, were organized in a loose confederation. This con¬ 
federation in no sense created a German state. 
P\ e c ° n * Each state remained independent except for 
of th«T IOn matters affecting its internal and external- 
Rhine safety. The central organ of the Confederation 
was the Diet, which met at Frankfort. It was 
composed of delegates or ambassadors from the individual 
states, who voted according to the instructions received 
from their own governments. The nominal powers of the 
Diet were faiily wide. It was empowered to declare war 
and make peace, to organize a federal army, to enact laws, 
to carry out the constitution of the confederation and to- 
decide disputes between the states. But it had no executive 
power except through the states. If a state refused to 
obey the order of the Diet, the only procedure the Diet 
could adopt was to ask the other states to use force. The 
likelihood that the other states would obey the Diet’s- 
request was extremely problematical, for the confederation 
was not organized on a basis of equal rights. Two states, 
viz., Austria and Prussia, controlled the whole business of 
the union. Austria was permanent president, and Prussia, 
permanent vice-president. 
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The chief difficulty in the way of federal union in 
Germany was the number of states, and morp particularly 
Sub>e uent t * ie dominating power of Prussia and Austria. 
Develop*" * n s Pite of the new sense of nationality created 
ment. The by the Napoleonic wars the process of union in 
Frankfort Germany was slow and difficult. In the years 
Parliament 134 s an( j 1349 national spirit in Germany was 
strong enough to cause the summoning of a national par¬ 
liament, elected by universal suffrage. It met at Frankfort 
and formulated a constitution. The imperial (Town was 
offered to Prussia, but the parliament wasted so much time in 
carrying out its ideas that Austria had resumed leadership. 

The whole of the subsequent development of Germany, 
until it was definitely organized as the German Empire, 

_ centred round one man, Bismarck. Bismarck 
T " e of* llCy reco £ n i ze d that if Germany were to be united 
Bismarck either Prussia or Austria must renounce its 

leadership. As a Piussian, he naturally decided 
that Austria must be put outside the union. Bismarck first 
persuaded Austria to join Prussia in seizing Schleswig and 
Holstein from Denmark m 1864. He then quartellcd with 
Austria over the division of these new territories. War was 
declared and Austria was completely defeated in the short 
war of 1866. 

Now that Austria was definitely out of leadership, Bis¬ 
marck set himselt to organize a unified Germany under 
Prussia. His first intention was to include all 
German *** 1 states exce Pt Austria, but France compelled him 
Ccmfeder- to ^tick to the territories north of the river 
atmn Maine. Compelled to do this, Bismarck decided 

to enlarge his boundaries by including the 
recently seized territories of Schleswig and Holstein. By 
incorporating them along with the other states of Prussia 
be created the North German Confederation, of which the 
King of Prussia was president. There were to be two legis¬ 
lative chambers, one, the Reichstag, to be elected by uni¬ 
versal suffrage, the other, the fedeial council or Bundesrath. 
This federal council was practically a reproduction of ihe 
old Diet. It was composed of ambassadors from the 
different stares, but it had more extensive powers. 

The North German Confederation left several powerful 
independent states, south of the Maine, viz., Bavaria, 
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Wurtemberg, Baden and Hesse. These might have remained 
independent, or if they liked, they could have formed a union 
by themselves. Austria, ot course, was left out 
altogether. But the Franco-Prussian War of 1870 
Prussian raised the feeling of all communities in Germany 
y^ ar to such a pitch that the local prejudices of south¬ 

ern states were swept away ; all were eager to 
join to f( rm a unified Germany. To compensate foi their 
loss of prestige, each received special inducements and 
privileges to join the Union. Thus in 1870 the Confeder¬ 
ation became the German Empire. The president of thft 
Confederation became the German Emperor, and in 1871 the 
constitution of the German Empire was drawn up. 


2. THE GOVERNMENT OF THE GERMAN EMPIRE 

The German Empire was a federal union. Its special 
characteristic was the possession of wide legislative and 
restricted executive powers. It differed in many 
The respects from the type of federalism in the 

German United States In the United States the exe- 

American cunve power is divided between the central 
Federal government and the governments of the states. 
Systems The central government has its own executive 
authority for the execution of the federal laws; 
for example, if Congress enacts a tariff law, federal officials 
collect the duties. The federal courts also decide legal cases 
that arise under the federal laws. In Germany the federal 
government had much wider power in legislation. The 
power included what in America belongs to the central 
government and als6 much that belongs to the state govern¬ 
ments. Beyond dealing with such matters of national im¬ 
portance as the army and navy, foreign affairs and customs, 
the central legislature of the German Empire dealt with such 
domestic matters as canals and roads, as well as the whole 
domain ot ordinary civil and criminal procedure. On the 
other hand, ihe administrative or executive power of the 
Empire was very limited. The Empire thus was mainly a 
legislative and supervising authority, except in matters 
relating to the army, navy and foreign affairs. In tariff 
matters the imperial legislature made laws and appointed 
inspectors, but the detail was carried out by state officials. 
In the case of a state refusing to carry out the federal law, 
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or directly opposing it, the Federal Council or Bundesrath 
was the deciding authority. If a state persisted after the 
decision of the Bundesrath in opposing imperial law, then the 
Emperor had to take action against the state. 

In the German Empire there was a most pronounced 
inequality in the size of the states. In a normal federal 
union the states, if possible, should be equal in 

Position of s ‘ ze a , nt * P° wer * * n t * ie United States no state is 
Prussia" ° so bigger or more powerful than the others 

as to be able to dominate them. In the German 
Empire, Prussia was so powerful that it was able to,plan 
the federal constitution in its own favour anti subsequently 
to control the whole government of Germany. Prussia, as 
it has been said, ruled Germany with the help of the other 
states. The component parts of the German Empire were 
so unequal in area, population and power that equality of 
treatment could not be expected. The larger states would 
never have ioined in a federal union with the smaller states, 
had they been given equal treatment. Prussia, for example, 
had about three-fifths of the total population of the Empire 
as well as the strongest army : to it, therefoie, fell pro¬ 
portionate privileges in the Empire. 

These privileges were great. (1) The King of Prussia 
had the perpetual right 10 be German Emperor. (2) Prussia 
was able to prevent any change in the eonsti- 

of Pr^lsfa tut * on - Fourteen negative votes in the Bundesrath 
® rumim. (j e Seated any motion for a change of the con¬ 
stitution and Prussia alone was able to command seventeen 
votes. (3) Prussia was able to vote all proposals for making 
changes in the army and navy, and the fiscal system. The 
constitution laid down that in this question the vote of 
Prussia, if cast in the Bundesrath in favour of maintaining 
the existing system, should be decisive. (4) Prussia possess¬ 
ed a casting vote in the case of a tie in the Bundesrath; 
and (5) Prussia carried the chairmanship of the standing 
committees in the Bundesrath. 

Prussia possessed other constitutional privileges as the 
result of private agreements with smaller states. The 
smaller states were free to make agreements or 
treaties with each other in regard to affairs 
rivi egea un( j er t heir own control. Thus when the North 
German Confederation was formed, the military system 
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prevalent in Prussia was introduced into the other states. 
When the constitution of the Empire was made, it was pro¬ 
vided that the military laws should be made by the imperial 
government. The Emperor was to be the commander-in- 
chief. He was to select the generals in command of the 
state armies and to approve all the appointments of other 
generals. To the States was left the appointment of inferior 
military officers. But in many cases the smaller states gave 
up the right of such appointments to Prussia. As a return 
for such concessions, the Emperor conceded the right of the 
state troops to remain in their own areas except in case 
of a national crisis. Another type of agreement between 
Prussia and the smaller states was that made with Waldeck. 
The ruler of Waldeck was heavily in debt and in return for 
a sum of money he gave up his rights to Prussia and retired 
to Italy. * 

Some other units of the Empire possessed special 
privileges. The two great ports of Hamburg and Bremen 
were first allowed to continue as free ports, out- 
^Oth*** s ^ e *k e sc °P e °f the imperial taiifT law. They 
States er later gave up these privileges. Privileges of 
various kinds were enjoyed by the southern 
states which had been compensated by Bismarck for joining 
the union. Thus Bavaria, Wurtemberg and Baden were 
exempted from certain imperial excises, and had the right 
to levy excise on their own authority. In Bavaria and 
Wurtemberg the postal and telegraph services were 
subject only to general imperial laws. Bavaria had 
also special military privileges. Her army remained 
practically under her own control. The emperor had 
only the right to inspect it in times of peace. Wurtemberg 
too had special military privileges. Bavaria was exempt 
from imperial control in matters concerning railroads, 
residence and settlement. The right to seats on special 
committees of the Bundesrath (the committees on foreign 
affairs, army and fortresses) belonged to Bavaria, Wurtem¬ 
berg and Saxony. Bavaria had the right to preside in the 
Bundesrath in the absence of Prussia. 

The German Empire was thus not the usual type of 
federal union. The reason was that, when the Empire was 
made, Bismarck had to take many historical conditions into 
account. He had to force some states, persuade and entice 
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'Equality 


Its Com¬ 
position 


others hence the many privileges of individual states. The 
proportionate power of Prussia secured for her most power 
in the Empire. The German Empire was a 
federal union of privileged states—the privileges 
in essence representing a proportionate equality. 
For Bismarck to have attempted to join the 
various independent states or principalities of Germany, 
each with its own royal house, its own government and its 
own pride, on tfie basis of equality would have ended in 
complete failure. 

The chief organ in the German Empire was the Bundesrath 
or Federal Council. The Bundesrath was the old Diet con¬ 
tinued under a new name. The Bundesrath was 
The the central organ of the German Empire : it was 

the federal house, and was composed of a number 
of ambassadors who represented the rulers or 
governments of states. These ambassadors or 
-delegates were appointed by the rulers of the states, or, in 
■the case of the’free cities, by the senates. The number of 
seats allocated in the Bundesrath was practically in the same 
proportion as in the old Diet in the Confederation, with the 
exception of Bavaria—six seats instead of four were given 
to Bavaria as a special inducement to join the Empire. 
Prussia, in addition to her own votes, obtained the votes of 
other states which she absorbed in 1866, e.g., Hanover, 
Hesse-Cassel and Frankfort. Prussia in all had seventeen 
seats in the Bundesrath as compared with the six of Bavaria, 
four of Saxony and Wurtemberg, and three each of Baden 
and Hesse. The other states had two members or one 
member each. Prussia really controlled thiee more votes 
by her contract with Waldeck and by her control of the 
two Brunswick votes, which she obtained by setting a 
Prussian prince on the Brunswick throne. Thus, m all, 
Prussia controlled practically twenty votes. By securing 
other ten votes she could secure an absolute majority in 
the Bundesrath in all matters. Only in very small matters 
were the other states able to defeat Prussia. 

The Bundesrath has _ been called by President Lowell of 
Harvard University “ that extraordinary mixture 
Instructed Q f legislative chamber, executive council, court 
° ,n * of appeal and permanent assembly of diplo¬ 
mats.” The members of the Bundesrath were appointed, 
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and could be removed only by their own states. The votes 
cast by them were state votes ; they could not vote as free 
individuals. All the delegates of a state, therefore, had to 
vote in the same way according to their orders, so that it 
was not necessary for the full delegation of any particular 
state to be present to record the state vote. All state votes, 
were counted whether all the state members were present 
in the 'lundesrath or not. One Prussian member of the 
Bundesrath could cast the whole of the seventeen Prussian 
votes. According to the constitution, votes which were not 
instructed, i.e., votes which were cast irrespective of the in¬ 
structions given by the governments of the individual mem¬ 
bers, were not counted. Formal instruction by the state 
was not always necessary, because the member or members 
nominated by the states were the chief officials of the states 
and were liable to be held to account for their actions in the 
Bundesrath by their own state governments. 

Some of the smaller states found it a heayy tax on their 
resources to maintain the full delegation in the Bundesrath, 
and the custom of group representation grew up. 
Group A single delegate nominated by groups of states 
»:«« reSenta " recorded the votes of these states. The Bundes- 
rath also had two sessions, one for important ana 1 
the other lor unimportant work. At the important session 
the individual delegates had to be present and at the un¬ 
important session group representation was allowed. 

The Bundesrath was the federal organ of the Empire. 
Its form and functions are both explained by its descent 
from the German Diet. To a certain extent it 
. was an ‘assembly of diplomats ; but it also had - 

Orsan* 1 definite constitutional powers both as a law¬ 

making and as an executive body. The mem¬ 
bers were not free to act like members of a normal legisla¬ 
tive body. They had to vote according to order. Their 
tenure also depended on the will of their own governments. 
The Bundesrath was the representative body of the indi¬ 
vidual governments in the federal union, just as, before 1913, 
the members of the American Senate were elected by the 
legislatures of the state governments. The American 
senators, however, were not compelled to vote in any parti¬ 
cular way by their own governments. 

The president of the Bundesrath was the Imperial 
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Chancellor. He was nominated by the Emperor. As the 
Emperor was the king of Prussia, the Chancellor 
Oijmu- n ° ri]aa Uy was one 0 f t{j e Prussian delegation* 
Buadeirath During the Great War this rule was departed 
from, but only the stress of circumstances caused 
by the war compelled the Emperor to go outside Prussia 
for his Chancellor. 

The internal organization of the Bundesrath was governed* 
by the constitution. There were eight standing committees. 
The members of the committees on the army and fortresses 
were appointed by ihe Emperor: Bavaria, Saxony and 
Wurtemberg had places on these. The committee on mari¬ 
time affairs was also appointed by the Emperor. The com¬ 
mittees on taxes, customs, trade, justice, railways, posts and 
telegraphs, and accounts were elected by the Bundesrath 
every year. The only constitutional limitation on these com¬ 
mittees was that five states had to be represented, of which 
Prussia was one, ami the Piussian member was always chair¬ 
man. In practice the states appointed their own represen¬ 
tatives on these committees. One other committee, the com¬ 
mittee on Foreign Affairs, was subject to special procedure 
and rules. This committee was composed of represen¬ 
tatives of Bavaria, Saxony, Wurtembeig and two other states 
nominated by the Bundesrath. The members of the com¬ 
mittee gave the views cl their own governments on matters 
referred to them by the Chancelloi, who was a member of 
the committee. The Bavarian representative presided. The 
committee was really a consultative body on foreign affairs. 
There used to be three standing committees not provided 
for in the constitution—(i) the Committee on Alsace- 
Lorraine, i'2) the Committee on the Constitution, (3) the 
Committee on Rules. All standing committees could meet 
although the Bundesrath itself was notin session. 

The powers of the Bundesrath were extensive, ft con¬ 
trolled practically the whole field of the German government. 

All laws and treaties that fell within the domain 
*t*tl» er * 'Ration required its assent. Theoretically 

Bundesrath t * ie lower house or Reichstag had the right to 
initiate legislation, but the Bundesrath prepared 
and discussed the great majority of bills, as well as the 
budget. Once these were discussed in the Bundesrath, 
they were submitted to the Reichstag, and, if passed, were 

41 
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re-submitted to the Bundesrath to be passed finally before 
receiving the Emperor’s signature. 

The Bundesrath had also wide executive and judicial 
powers. As an executive authority it drew up regulations 
for the conduct of the administration and issued 
Power* VC ordinances for the execution of the laws except 
in so far as that power had been given to other 
authorities. In finance its power was extensive. It elected 
the membeis of the Board of Accounts, which supervised the 
accounts of the nation. It had also considerable powers of 
appointment. It appointed the judges of the Imperial Court 
and the directors of the Imperial Bank. Other appoint¬ 
ments, such as those of consuls and collectors of taxes, had 
to be approved by the committee of the Bundesrath con¬ 
cerned. Except in the case of invasion, when the Emperor 
could act alone, its consent was necessary to a declaration of 
war. Its consent was necessary also for the dissolution of 
the Reichstag and tor federal executive action against a state 
which broke federal law Members of the Bundesrath were 
also appointed to support laws approved by the Bundesrath 
in the Reichstag. These delegates could express the views 
■of their own governments whether these views agreed with 
the views of the Bundesrath or not, so that their function 
had little semblance to the responsibility of cabinet members 
in other governments. 

As a judicial body the Bundesrath had power to decide 
all disputes between the imperial and state governments 
regarding the interpretation of imperial statutes. 
Judical it a ] bQ decided controversies between individual 
Power* o states, provided these wei e matters of public law. 
Bundesrath The Bundesrath only adjudicated if one or other 
of the parties appealed to it. If a dispute arose 
in a state regarding its constitution and that state had no 
recognized authority to decide the dispute, the Bundesrath 
decided. It was also a court of appeal in the case of denial 
of justice by state courts, i.e., it compelled the state to give 
the complainant redress by passing a law suitable to the case. 

The Reichstag was elected for five years by direct uni¬ 
versal suffrage and secret ballot. Voters had to be twenty- 
five years old, not in active military service, not paupers, 
lunatics, felons or otherwise disqualified. Members were 
chosen in single electoral districts fixed by imperial law. 
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The electoral district was originally fixed on the basis of one 
member to 100,000 of population, but before the end of the 
Empire the population had shifted so much that 
The the old basis of distribution was extremely un- 

Reichstag : equal, As [ n America, no electoral district could 
Composition be composed of parts of two or more states. 

Each state, however small, was thus able to have 
one representative. Being the largest and most populous 
state, Prussia had three-fifths of the whole membership; 
Bavaria, Siaxony and Wurtemberg came next. An absolute 
majority was required for election in the first ballot and in 
the absence of an absolute majority a second vote was held. 
Elections were held on working days, not on Sundays, as in 
France, which placed the working class at a disadvantage. 
Members were unpaid. 

The Reichstag controlled its own organization. It elected 
its president, two vice-presidents and secretaries. It fram¬ 
ed its rules and decided election disputes. At 
^on™f "the t ^ ie beginning of every session the Reichstag was 
Reichstag * divided into committees, which were tempoiary 
not standing committees, and were seven in 
number. At the beginning of each session the Reichstag 
was divided by lot into seven sections and each section 
elected one or more members to the various committees. 
The choice of the sections was really determined beforehand 
on party grounds. 

The powers of the Reichstag seem to have been great: 
actually they were much less extensive than those of the 
upper chamber, or Bundesrath. Theoretically 
* > Mh Sr " all laws, as well as the budget, loans and treaties 
Reichstag falling within the domain of legislation, required 
the consent of the Reichstag. It had the right to 
initiate legislation, to express its opinion on the conduct of 
affairs and to ask government for reports. Its actual 
powers were circumscribed by the Bundesrath. The 
constitution, foi example, provided that the budget should 
be annual, whereas the chief revenue iaws were permanent 
and could not be changed without the consent of the Bundes¬ 
rath. The appropriation for the army was fixed by the law 
determining the number of troops, which was voted for a 
number of years at a time. The chief actual function of the 
Reichstag was to consider bills prepared by the Chancellor 
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and Bundesrath. The members could criticize pr amend th^» 
bills, but as a rule the Bundesrath had the final word. 

The Reichstag: was summoned by the Emperor. He had 
to convene it once a year, or oftener if he so chose. It had 
to be summoned at the same time as the meeting 
of the Bundesrath, and its sessions had to be 
Emperor to public. The membeis could meet privately, if 
imo they wished to, but such a meeting had no status 

or authority. The Reichstag could be dismissed 
at any time by the Emperor with the ^onsent of 
the Bundesrath. Although the Reichstag was a popular 
House, its dissolution did not depend upon popular opinion. 
It depended purely upon the will of the Empeior and 
Bundesrath. 

In the Reichstag interpellations were allowed. The 
Imperial Chancellor being the only minister in Germany, 
interpellations or questions did not affect a body 
* nl n r ■ °f ministers, such as a cabinet. The Imperial 
L 'C af! ° n8 Chancellor had the light to sit in the Reichstag 
not because of his office as Chancellor, but as a delegate of 
the Bundesrath ; in fact, all members of the Bundesrath had 
a right to be present in the Reichstag, and they had also a 
right to speak whenever they wished The membeis of the 
Reichstag could address questions to the members of the 
Bundesrath individually, but as a mattei of practice all 
questions were handed to the Chancellor, who gave the 
answers. If demanded by fifLy members, a debate might 
follow, but the Chancellor did not resign if the vote went 
against him ; nor indeed was lie under any obligation to con¬ 
form in any way to*the wishes of the Reichstag. 

The Bundesrath had far more power than the Reichstag. 
Besides tho.->e powers we have already seen it to possess, the 
Bundesrath had powers arising from special 
Comparison privileges. The Bundesrath could be called 
° f ? un j e *“ to 2 et * ier at any time if a thiid of its members 
Reichstag demanded. On the other hand, the Reichstag 
in Powers could not sit alone . the Bundesrath had to be in 
session at the same time. Again, the Bundesrath 
could carry its meetings over to a new session, whereas the 
Reichstag had to conclude its meeting at the end of each 
session. The Bundesrath was thus able, and the Reichstag 
unable, to make its business continuous. Another very 
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important privilege of the Bundesrath was its right to sit in 
private, whereas the Reichstag could not as a Reichstag 
meet privately. ■ 

The constitution laid down that the presidency of the 
union belonged to the King of Prussia, who carried the 
title of German Emperor. The Emperor occu- 
Emperor pied not a hereditary throne but a hereditary 
offic§. The imperial throne was hereditary, be¬ 
cause occupied by the King of Prussia. 

The chief powers of the Emperor lay in military and 
foreign affairs. He was commander-in-chief of the army and 
Hi> the navy, and was also in charge of foreign 

Powers affairs. He represented the German Empire in 

its relations with foreign states, and, subject to 
the limitations we have seen, could make treaties for the 
German Empire. Except in the case of invasion, when he 
could act alone, he could declare war with the consent of the 
Bundesrath. With the consent of the Bundesrath he could 
also ordei fedeial action against a state which disobeyed 
federal law. He summoned and closed the Bundesrath, and 
with its consent he could dissolve the Reichstag. He pro¬ 
mulgated the laws and was the chief executive authority for 
their execution. He appointed the Chancellor and other high 
officials whom the Bundesrath had not the right to appoint. 
Such were his powers as Emperor. His real powers, how¬ 
ever, came to him not as Emperor, but as King ot Prussia. 
As the King of Prussia he controlled Prussia, and as Prussia 
controlled the Empire, he, therefore, controlled the Empire. 
His chief power lay in the appointment of the Imperial 
Chancellor. As Emperor he had neither initiative in, nor 
veto over, legislation. As King of Prussia he nominated 
the Prussian delegation as well as the Imperial Chancellor 
and in this way had complete control over legislation. 
The negative vote of Prussia could prevent all changes 
in the constitution or in the laws dealing with the army and 
navy and taxes. Thus the Emperor was all-powerful. 

The Imperial Chancellor, who was nominated by the 


Emperor, was the one minister of the German Emperor. 
While in office, he was practically supreme head of the ex¬ 
ecutive, responsible only to the Emperor. The Chancellor 
was really a sort of second Emperor. He was not in any way 
responsible to the legislature. He was head of all the federal 
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delegates and as such presided in the Bundesrath; he acted 
as intermediary between the Emperor and the 
hn^rlal Reichstag ; he explained the policy of the govern- 
Chancellor TTietl t in the Reichstag, and, though liable to- 
criticism, he was not responsible in any way 
to the vote of the Reichstag ; he submitted the imperial' 
budget to the Reichstag and gave an account of the general 
administration, but the Reichstag could not compel him to act 
in any particular way. The Chancellor controlled the various 
administrative departments of the government, and also- 
supervised the administration of the imperial law in the 
individual states. 

Before the Great War the Imperial Chancellor alvi ays was 
a Prussian. He used to be head of the Prussian state 
government. He was both a Prussian and an 
ril* n imperial official and had vast powers arising from 
a fVussi&rT’ his double position. As Chancellor he presided! 

in the Bundesiath but he voted in it as a Prussian 
delegate, and as the head of the Prussian delegation. In 
the Reichstag he could appeal either as a commissioner of 
the Bundesrath 01 as a Prussian member of the Bundesiath. 


In practice he interpreted Prussian will to the federal 
government and enforced the Prussian will on Germany. 
Thus it was that Prussia ruled Germany. 

Up to 1878 the Chancellor could appoint a substitute to 
preside in the Bundesrath, but he remained responsible for 
the actions of his substitute. After 1878 a 
I{j e *?. e * responsible Vice-Chancellor could be appointed. 

wace ot The Chancellor himself judged when such an 
appointment was*necessary and the appointment was made 
on his own motion. Although the Vice-Chancellor was 
nominally responsible, the Chancellor remained ultimately 
responsible in every case. The Vice-Chancellorship was a 
convenient institution in the case of pressure of public 
business. 

The administration of justice of the old German Empire 


Adminis¬ 
tration 
of Justice 


was a mixture of state and imperial organization. 
At the head of the judicial system was the 
Reichsgericht, or ImperialCourt of Appeal, which 
sar at Leipzig. The Reichsgericht had original 


jurisdiction in cases of treason against the Empire, but its 


main functions were appellate. The general administration 
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of justice was under the superintendence of the Empire. 
The state governments appointed their own judges and 
determined the limits of judicial districts, but imperial law 
determined the qualifications of state judges and the organi¬ 
zation of the courts. Imperial codes of civil and criminal 
procedure as well as codes of civil and criminal law governed 
the state courts. The state comts were the interpreters of 
the imperial law although their decisions were given under 
their own rulers and in their own states. 

The organization of the Prussian courts may be taken as 
an example of the actual administration of justice. At. the 
head of the system, immediately below the 
J he . Imperial Court, was, in each piovincc, a superior 
Judicial 1 district court, and below it a district court. 
Organi zationThcte was also a court iii each magisterial 
district (magisterial districts were formed from 
groups of rural communes). This (known as the Amtsgc - 
richt) was normally a court of original jurisdiction in 
smaller civil suits. Its composition was determined by the 
work to be done. The higher courts each yeat subdivided 
work among themselves and the number of judges depended 
on the amount to be done. Cases were divided among 
“ chambers”, usually three in number, civil, criminal and 
commercial. Each chamber had its own organization, with 
a president at its head In the magisterial districts there 
were also sheriffs’ comts, for minor criminal cases ; major 
cases went to the criminal chamber of the district court. 
Special jury courts, composed of three judges of the district 
court, tiled grave crimes. Appeal lay from the sheriffs- 
court to the distiict court, and, m points of law, from the 
district court to the superioi district couit and the Impelial 
Court. Judges w’ere appointed by the king for life. 

For administrative justice there was a series of courts, 
the organization of which conespondcd mainly with local 
administrative areas. The circle committee, in 
teftTve'*" circles, the city committee, in cities, the district 

Courts committee, in the districts, acted as administra¬ 

tive courts, their composition being specially 
regulated for this purpose. The chief administrative court, 
corresponding to the Imperial Court as a final tiibunal, was 
the superior administrative court in Berlin. It was composed 
partly of judicial and partly of administrative officials. 
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There was also a court of conflicts to decide whether cases 
belonged to ordinary or administrative jurisdiction. 


The King 


The 

Ministers 


3. THE GOVERNMENT OF PRUSSIA 

A short analysis of the Government of Prussia is 
necessary here, first, because of the importance 
Reasons of Prussia in the Geiman Empire, second, 
of r the* tUt * y b ecause many Prussian institutions or agencies 
Prussian were used for imperial purpdses ; and third, 
Government because Prussia is an example of the state govern¬ 
ments of the old Empire. 

At the head of the Prussian government was the king, 
who held a hereditary crown, under the Salic law. All 
statutes required his signature, subject to the 
consent of his ministers. He appointed the chief 
officers of government,controlled the civil list, and conferred 
titles (a power he did not possess as German Emperor). 

The ministers were the servants of the king, and were 
responsible to him, not to the legislature. Ministers could 
appear in either house of the legislature, but 
were not obliged to resign if the vote of the house 
went against them. They were the heads of the 
various departments of government. The ministries were 
co-ordinated in the College of Ministers or Ministry of State, 
which met regularly to discuss policy, proposed laws, depart¬ 
mental conflicts, and executive woik generally. 

The Chamber of Accounts was the supreme financial 
body in Prussia. Its members were appointed for life, 
similarly to judges. This chamber was respon¬ 
sible directly to the Crown. Its members were 
nominated paitly by the Ministry of State and 
partly by the king. The president of the Cham¬ 
ber was appointed by the king on the nomination 
of the ministry. 

The Economic Council was a consultative body to advise 
in matters concerning trade and commerce, agriculture and 
public works. Its voice decided how the votes of 
Economic t ^ ie P russ ^ an delegation on the Bundesrath were 
C©anci? ,C to b e cast. The German Economic Council, 
established under the new German constitution, 
was modelled on the Prussian Council. The Economic 
•Council advises the new German Government on economic 


The 

Chamber 

of 

Accounts 
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matters. Its proposals are submitted to the Reichstag which 
■accepts or rejects them as it pleases. 

The Prussian legislature consisted of two houses—a House 
of Lords and a House of Representatives. The House of 
Lords consisted of hereditary nobles, life mem- 

Legislature bers w ^° represented particular interests, repre- 
gi a ur© sen tative high officials, princes nominated by the 

king, representatives of ruling families which had lost their 
kingdoms or duchies, university representatives and other 
■outstanding men summoned by the king. The House of 
Representatives was composed of representatives qhosen 
by all Prussians over twenty-five years of age not specially 
•disqualified. 

The electoral system requires special mention not only 
because of its distinctive nature, but because of the part it 
played in encouraging anti-privilege feeling in 
Prussia. The whole country was divided up into 
districts, and the voters in each were divided into 
three classes. Each class lepresented one-third 
of the taxable property of the district. Each 
class elected a third of the number of electors to which the 
district was entitled, and these electors ultimately elected 
•the members of the House of Representatives. One elector 
was appointed for every two hundred and fifty inhabitants. 
Voting was public, and an absolute majority was necessary. 
Members had to be over thirty years of age, and Prussians. 
Tenure was for five years. 

The two houses sat apart, except for the election of a 
regent, when they met together. They were summoned and 
adjourned at the same time. The legislative 
■c^the” power was vested in the houses and the king. 

Houses Each house could initiate legislation, but finan¬ 

cial legislation had to originate in the lower 
house. The budget had to be passed or rejected as a whole. 
Actually most power was in the hands of the ministers, who 


The 

Prussian 

Electoral 

System 


were not responsible to the houses. 

The system of local government was the result partly of 
historical conditions and partly of definite creation for 
Local administrative convenience. There were four 

Government units of local government: (1) The pLOvince ; the 
in Prussia old provinces of Prussia—twelve in number— 
were continued for the purposes of local administration ; 
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The 

Province 

council, 

matters. 

power. 


(2) the district, a purely administrative creation; (3) the 
circle ; (4) township and town. 

In the province there existed two types of governing^ 
agency—one representing the central government, the other 
the province itself. The central government was 
represented by a superior president appointed bjr 
the king, with whom was associated a provincial' 
vhich had statutory authority in respect of local 
The superior president exercised fnost of the real 
The organs of the province itself wete the landtag* 
or provincial assembly, which was composed of representa¬ 
tives elected by the diets of the circle. The landtag had 
definite functions in relation to the apportionment of taxes 
among the circles, election of officials, and examining the 
local budget. It also elected the piovincial committee and 
the landeshaufitmann , who together were the chief exeeutive- 
authoiity in the province. These executive authorities 
exercised their functions strictly within the limits allowed 
to the landtag. The superior president was responsible for 
the general administration. 

The lowest grade was the townships or villages, and 
towns. In the rural communes there was a chief executive 
officer (mayor, president or village judge), and, 
if the villages were large enough, a council. In* 
very small communes there was a inass meeting. 
In the towns the organization varied accotding 
to their size. Sometimes theie was merely an 
officer (burgomaster); sometimes there were 
councils. In financial, police and military matteis, 
the centra] government kept the power and direction mainly 
in its own hands. In the large towns the organization varied, 
but generally speaking there was a mayor, who was a trained 
official. He was the president of Llie executive , associated 
with him was a council of aldermen, composed partly of 
members elected from the citizens of the town and partly of 
trained officials. The mayor and aldermen were the exe¬ 
cutive authority. The aldermen conducted their work in 
committees, in which membeis of the town council and 
citizens not members of the Council co-operated. The town 
council exercised control over the municipal budget. The 
three-class system of voting was the rule in the Prussian 
municipalities. 


The 

Rural and 
City 

Communes 

executive 
boaids oi 
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The 

District 


Magisterial districts were formed out of groups of rural 
communes. The head of the magisterial district 
m* 10 • fr was t ^ ie i ustice ( Amtsmann)y who was nominated 
Di»frict ria ky the circle diet for final appointment by the 
king. He was in charge of the police of the 
district and also was responsible for poor relief and local 
sanitation. 

The district was not a unit of local self-government at all. 
It existed purely fur local administration by the central 
government. All the officials were appointed by 
the central government. As a whole the officials 
were known as the administration, and the chief 
official was the administiation-president. The officials 
worked thiough boards ; the head of each bom d was known 
as the superior administrative councillor. In certain matters 
the administration-president had power to over-ride the 
decisions of the boaids, and even the administration 
itself. There was also a dislikt committee, composed partly 
of trained officials, and partly of membeis nominated by the 
provincial committee. This boaid confirmed certain orders 
of the administiation-president, and also acted as an 
administrative court. 

The diet was the chief organ of the circle (Kins'). It 
represented interests—towns (under 25,00(1 inhabitants), and 
country districts weie apportioned places on it. 
The eountiy districts weie further divided up 
between rural communes and landowners. The chief 
local official was the la mi rat , who acted for both the 
central government and the local diet. Associated with him 
was the circle committee, composed of himself and six mem¬ 
bers chosen by the diet. The lamb at was a civil servant, 
appoinledby the superior president of the province. The 
circle committee acted also as an administrative court lor 
the circle. 

At the close of the Great War, Prussia, in common with 
the rest of the German states, became a republic. A new 
constitution was adopted in Many of the 

Constitution institutions of the Kingdom of Prussia weie con¬ 
tinued, especially in judicial organization and 
local government, but the legislature and the executive were 
fundamentally altered The legislature consists of two 
houses as before, a Diet (Landtag) and a fc^tate Council 


The Circle 
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(Staatsrath). The function of the State Council is to advise 
and control the Diet; it may reject legislation passed by it. 
The Diet is elected by direct universal suffrage of persons 
over 20 years of age. The executive is responsible to the 
Diet, which elects the prime minister. The present ministry 
consists of the prime minister and seven ministers. 

4. GERMANY AFTER THE WAR 

At the conclusion of the War in November, 1918, a revo¬ 
lution bi oke out in Germany. The old system of government 

* . was completely upset. The Emperor abdicated 

* G° utl ° n and a provisional government under the Council 
m ermany ^ Peoples* Commissioners was established. The 
existing Parliament was dissolved and a National Assembly 
was summoned to draw up a constitution. The National 
Assembly elected the first President of the Republic. The 
reigning houses in the various states, principalities, and 
duchies ot Germany all abdicated or were driven out, and 
each of the states is now organized on a republican basis. 
The Peace Treaty drawn up by the Allies was signed by 
Germany on June 28th, 1919. 

The constitution drawn lip and adopted by the National 
Assembly is, as might be expected from the circumstances 
under which it was drafted, a unique document. 

Conatiiuiion was * ratrie d by a body which was predomi¬ 
nantly socialist, and which had to work under the 
eyes of the victorious allied governments. The new 
constitution covers the whole domain of government, and 
it also outlines a programme of social reconstruction. It 
is not a normal constitution : it is more a social or political 
document, calculated to inspire the German people with 
new ideas of government functions and with hopes of a 
complete social reconstruction based on general ideas ot 
justice. Many of the articles in the constitution contain 
matter not really constitutional at all: they are political, 
social, and even propagandist. Nevertheless, it has con¬ 
tinued now for over ten years, and gives promise of being 
as interesting a constitution as that which it superseded. 
Several weaknesses m the new system have become 
apparent, especially in the relationship of the “ States ” to 
the Reich, or federal government, the position of the 
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administrative courts, and the complexity of local govern¬ 
ment. Serious attempts are being made to remedy them, 
and, when these have been successful, Germany will have 
probably one of the best democratic constitutions in the 
modern world. 

Among the fundamental ideas of constitutional practice 
laid down are the usual freedom of person, of speech, and 
of meeting, but in addition to these we find other 

Provisions^* c ° nstltutl ° n maxims, such as the right of asso¬ 
ciation for public officials, prohibition against sex 
discrimination for public office, the right to emigrate,'the 
secrecy of communications by letter, telegraph or telephone*. 
The constitution abolishes privileges of birth or class, and 
titles. 


Its social, or more correctly, socialistic programme is also 
novel. It declares that marriage, as the foundation of the 
family, is under the special piotection of the 

Provisions Illegitimate children must have equal 

lights with legitimate children. Education, too, 
is dealt with in considerable detail. Private preliminary 
schools are abolished. The conditions of compulsory school 
attendance are given, eight yeais at a public school, and a 
continuation school till the eighteenth year ot age The 
rights and conditions ot labour are also set down. The most 
important item in relation to labour and industry is the crea¬ 
tion of an Imperial Economic Council, to advise the govern¬ 
ment upon all economic measures. 

The main principles governing the leorganization of the 
government may be set down shortly thus :— 

1. The constitution abolished the old dynastical 
Fo* system It made the German Empiie a Re- 

GovornmentP 11 ^ 10 - ^ also made the republican torm com¬ 
pulsory for the states or tcuiLoucs. 

2. The constitution altered the old federal system. It 
allows territorial arrangement by a simple act of legislation. 
It is significant that it uses the word “ territory ** in place of 
the old '* state ” for the old federal units. 

3. It definitely recognized the twelve piovinces of Prussia, 
and seems to foreshadow the dismemberment of that state. 
The total membership of Prussia or the new Imperial 
Council is two-fifths, and one-half of the Prussian members 
are nominated by the provinces. 



654 


POLITICAL SCIENCE 


4. The old Bundesrath was replaced by a new Imperial 
Council, or Reichsrath. Its composition is based on the 
proportion of one member to one million of population. 
Each “ territory ” has at least one member, and the Prussian 
membership is limited. The members, as in the old 
Bundesrath, are elected by their own governments. Its 
executive duties are largely the same as those of the 
Bnndesi ath. Its work is done mainly by«.Committees, in 
which each territory has only one vote. 

- 5. The Reichsrath is much less powerful than the Bundes¬ 
rath. It may initiate legislation, but actually the initiation 
is in the hands of the 11 government,” which consists of the 
Chancellor and ministers, who are constitutionally respon¬ 
sible to the Reichstag. The Reichsrath has no longer an 
absolute veto on legislation, although the method of 
securing the reversal of the veto is complicated, implicating 
the use of the referendum. 

6 The Reichstag was continued, and responsible govern¬ 
ment was introduced. The Chancellor and ministers, the 
constitution says, must have the confidence of the Reichstag. 
The Chancellor recommends the appointment or removal of 
ministers to the President; he determines the policy of the 
government. Each minister is responsible for his depart¬ 
ment, but no act of a minister i-» valid without the counter- 
signature of the Chancellor. The piesent German govern¬ 
ment consists of the Chancellor and eleven ministers. 

7. The President is outside politics, like the Fiench 
President. He is elected by the direct vote ot all citizens, 
male and female, over 2d years of age, and holds office for 
seven years. He, and also the Chancellor and ministers, 
may be impeached by the Reichstag. The President is also 
subject to recall, on the initiative of the Reichstag. The 
President’s duties are laid down in the constitution—com¬ 
mander-in-chief, representative ot the Republic in foreign 
relations, etc. 

8. The rules governing the convening, dissolution and 
organization of the Reichstag are laid down. The Diet has 
Standing Committees to guard the rights of the people 
against the government. These committees are meant to 
be permanent, even in spite of a dissolution. They are 
more like permanent commissions. 

9. The main constitutional provisions regarding the 
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electorate aud elections are universal suffrage, proportional 
representation, sex equality, the reduction of the age limit 
from twenty-five to twenty, and the secrecy of the vote. 

10. The initiative and the referendum are introduced, with 
rules governing their use. The referendum is to be used in 
the case of disagreement between the Reichsrath and 
Reichstag. If the foimer does not agree with the latter, 
the President njay order a referendum. If the Reichstag by 
a two-third vote insists on its view, the President must 
order it. He must also order it if the houses disagree on 
a constitutional amendment. The people may order a 
referendum on any measure save the budget, revenue or 
salary laws, if ten per cent of the voters wish it. Ten 
per cent of the voters are also required for the use of the 
initiative. 

11. The division of powers between the national and 
territorial governments is much the same as under the 
Empire. The rights of the old states in several matteis are 
much curtailed. They may determine their own form of 
government within the republican limits laid down, but 
beyond such determination they are circumscribed by 
national law. 

12. The judicial organization of the Empire is also 
continued, with a large amount of constitutional safeguards 
and detail about the courts. 



CHAPTER XXVII , 

THE GOVERNMENT OF JAPAN 


HISTORICAL 


Modern 

Japan 


The royal house of Japan claims descent from the first 
Emperor, Jiminu, the date of whose accession to the throne 
is usually given as 660 b.c. The modern history 
of Japan dates from the revolution of 1867-68 
when, after many centuries, the royal house was 
reinstated to the ruling power, which hitherto had been held 
by dc facta rulers, or shoguns. With the revolution of 1868 
the modern, or Meiji era commenced, and with it modern 
Japan may be said to have started. 

The revolution can be understood only by a study of the 
conditions prevailing in the previous (Tokugawa) era or 
shogunate. The first of the Tokugawa shoguns, 
Iyeyasu, established his position by defeating his 
Era u * awa enemies at the battles of Sekigabara in 1601V 
and Osaka, in 1615. These battles put an end to 
internecine strife, >yhich had continued steadily from the 
middle of the fifteenth century. The battle of Sekigabara 
is really the turning point in Japanese history, for with it 
the Tokugawa shoguns became masters over the many local 
feudal barons, and civil war gave place to two and a half 
centuries of peace, prosperity and orderly development. 

Once he had established his position by military force, 
Iye> asu proceeded to organize the country so as to ensure 
peace. One of his most important acts was the 
flawe* consolidation of the social, governmental and 
The Mikado systems of Japan in a document known as- 
the Testament of Iyeyasu. In the feudal era, 
Japanese society had developed a form and rigidity not 
unlike the Hindu caste system. At the head of the social 
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and political hierarchy was the Emperor ('or Mikado), who 
was regarded as divine both in origin and in person. No 
one, save a few of the highest ministers and his consorts, 
was allowed to see him. His person was so sacred that, if 
he spoke to anyone outside this small circle, a curtain was 
drawn between the speaker and the Emperor. Living apart 
from the ordinary life of his subjects, he could know, and do 
only what the shoguns told him. 

The social strata of Japanese society were three—the 
nobles (kitgr), the military class {samwai or buke), and the 
The Kuge common people (heimin). The kugc were the 
e court nobility, each family of which claimed 
descent from some previous Mikado. They occupied the 
chief administrative posts by hereditary right, but did 
not enjoy large emoluments. They were not territorial 
magnates, so that their position was one of high honour 
and comparative poverty. 

Next to the knge came the samurai, or military class. 
Like the kugc, they occupied administrative posts, which 
sometimes were hereditary. Many owned 
Samurai estates granted as a reward for military merit. 
‘ amurw Most of them received stipends from their feudal 
chiefs, or daimyos . The daimyos weie a permanent landed 

nobility so organized by lyeyasu that they could not defy 
either the cential government or make war on each other. 
The samurat as a class did not seek wealth. Their one duty 
was military service, and their chief object in life was not 
to disgrace the code of honoui of their class. Stoical in¬ 
difference to pain, relentless vengeance for insult, strict 
truthfulness, filial piety, unselfishness and disregard for 
death were their chief characteristics as a class. 

The heiiiiin composed the third, and most numerous class 
of the people. They had no social status. They could not, 

Th H ■ ■ t * ie sa}n * (raL * carry swords, and their daily 

e eimm ^rcad had to be earned by manual labour. The 

heimin were divided into three classes—faimers, artisans and 
traders. The farmers were the most important: indeed 
some of them enjoyed the privilege of carrying one sword 
(the sarmnai had the privilege of carrying two). The 
artisans, who included sculptors, artists, ceramists and 
lacquerers, came next. The traders were the lowest in the 
recognized social scales. 

42 
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Outside the recognized social classes were the eta and 
Minin. The duties of the eia t who were the descendants of 
enslaved prisoners of war, were to dispose of 
Outcas e« d ea( 3 bodies, kill animals and tan hides. The 
Minin were mendicants, whose duties included the removal 
and burial of bodies of executed criminals. These pariah 
classes lived apart from the heimin , and could neither inter¬ 
marry nor eat with them. 

The peace and order established by the earlier Tokugawa 


shoguns 

The End 
of the 
Shogun* 


proved the undoing of shogunate. In the first 
place, the social classes changed under the new 
conditions of peace. The samurai or hereditary 
soldiers, in particular, lost their old virtues. 
Their old conditions of life had departed, and 


their incomes were not sufficient for the expenses of the 


more luxurious times of peace. The heimin flourished, for 


peace favoured money-making by trade. Luxurious living 
became common, and wealth came to be looked on as more 


important than birth. In the second place the shoguns, who 
had preserved ascendancy in war, deteriorated in times of 
peace. Their power passed from them to their ministers or 
to their feudatories, so that in Japan there were three grades 


in the government—the Mikado, whose divinity made him 
largely an abstraction ; the hereditary shoguns, who wielded 
nominal powers but who preferred pleasure to work ; and. 
the feudatories, into whose hands the actual power of 


government passed. In the third place, the work of scholars 
brought to light the historical and legal fact of tile sovereign¬ 
ty of the Emperoj:, from which the conclusion followed 
that the power of the shoguns was both illogical and uncon¬ 
stitutional. Scholars also brought to light the virtues of' 
Shintoism, the old national religion of Japan, the revival of 
which had much influence in the development of the new 


Japan. In the fourth place, during the Tokugawa era Japan 
had come into intercourse with foreign nations. The shoguns 
proved unable to preserve the policy of isolation which thfe' 
people regarded as essential for the best interests of their 
country. In the earlier years of the Tokugawa era foreign 
intercourse had been encouraged, but from 1637, after a 
rebellion of Christians, the country was closed to foreigners, 
save the Chinese and the Dutch, till the second half of last 


century. 
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The fifth, and immediate, cause of the fall of the 
shogunate was the attitude of the Satsuma and Choshu clans 
and their adherents, on the question of opening Japan to 
foreigners. These two southern clans had been granted 
semi-independence in the days of Iyeyasu, but they remained 
hostile to the shoguns. Their hostility was accentuated by 
the demands of foreign nations foi entry to Japan, and the 
bombardment ci their towns by foreign warships. Acting 
in conjunction with many of the court nobles they demanded 
the abolition of the shogunate and the union of Japan under 
the Emperor. 

The shogunate was thus called on to settle two questions 
—the disaffection of the Satsuma and Choshu clans, and of 
the court nobility, and the admission of foreigners. The 
last shogun, Keiki or Yoshinobu settled the question by 
voluntarily resigning his authority to the Emperor. This 
surrender was followed by a considerable amount of blood¬ 
shed, but ultimately the power of the Emperor was firmly 
established. From this date (1868), begins the Meiji Era, 
the era of modern Japan. 

The revolution in Japan was led by quite a few men, 
the most of whom, at the outset, were not democratic. 

Once the revolution was completed, they had no 
clear ideas as to how the country was to be 
ruled. The leaders of the Satsuma clan had 
aimed at securing the shogunate for themselves, 
but, as they had to act in conjunction with the Choshu clans¬ 
men, they exacted a pledge that, when the Emperor resumed 
his power, he should summon an assembly which would 
decide on future policy and appoint the best men of the 
country to the chief administrative posts. Thispiomise was 
secured not as a matter of constitutional principle but as a 
result of the mutual distrust of the Satsuma and Choshu 
clans. 

One leading object of the revolution was clear, viz., the 
unification of the Japanese nation. Up to 3868, as we have 
seen, Japan was divided amongst a large number 
of feudal chiefs who ruled their own territories 
in semi-royal style. Each had his own system of 
administration and law, and one of the first prob¬ 
lems that faced the reformers, who themselves had no 
social position or prestige similar to that of the feudal chiefs. 


Results 
-of the 
Revolution 


The 

Unification 
of Japan 
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was to establish a uniform system of law and administra¬ 
tion over the whole of Japan. Thus, at the beginning of the 
revolution, while theory dictated one course, administration 
necessitated another. The reformeis had no machinery to 
carry out their theories other than that of the feudal chiefs. 
But their difficulty was solved in an unlooked-for way. 
Several ">f the most powerful feudal chiefs surrendered 
their powers to the Emperor of their own free will. 
Among those were the chiefs of the Satsuma and Clioshu 
clans, and their example was followed by close on two 
hundred and fifty other chiefs. The feudal system in Japan 
was thus abolished by the feudatories themselves in order to 
secure a united Japanese nation. Few countries can show 
a similar example of self-sacrifice for the common good on 
the part of their leading nobles. Although the samurai of 
Japan in many cases may have been actuated by ulterior 
personal motives, the fact remains that Japan owes its first 
important step towards unification to the action of a class for 
whom self-sacrifice was an essential part of their code of 
honour. 

After the smiendei of their feudal rights by the feudal 
chiefs, the fiist steps towards centrali7ation of the govern¬ 
ment were the appointment of the feudal 
Step* in chiefs themselves as governors of their own 
districts and the confiimation of the samurai in 
their stipends and administrative positions. The 
pay of the governors and the samurai was hxed, and 
the balance of the revenues of the districts over which 
the governors presided went to the Imperial treasury. A 
cabinet, composed of the leaders of the revolution, was 
formed in Kioto to conduct the administration of the 
countiy. This system was practically a continuation of the 
previous system with a change of name. Something fuither 
was necessaty to make Japanese government really a 
national government. The real powers of administration 
still remained in the hands of the old feudatories, who were 
now called governors The army also was at the command 
not of the Emperor but of the feudatories. To make the 
governmentnational.it was necessary that the administrative 
districts should come under the central government, and 
that the local samurai should be under the command of the 
Emperor. The first steps towards centralization were 


Centraliz 
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accomplished in a way similar to the previous methods. 
Some of the local governors voluntarily agreed to hand over 
the administration of their district to the central govern¬ 
ment ; a large number of the sa?uurai oftered to lay down 
their swords ; several of the clans sent contingents of troops 
to the Emperor's army ; and, finally, in the formation of 
the central government, or cabinet, the principle ot clan 
representation«was adopted. 

In 1871 a Decree ot the Empeior definitely abolished the 
system of local autonomy by districts. The old feudal nobles 
were relieved from their posts as governors. The tafces of 
these districts were now to come to the central government 
and the officials were to be appointed by it. The chiefs were 
guaranteed a fixed peicentage of the income of their old 
tenitories, but they were henceforth compelled to live in 
the Inipenal capital, which was now Tokio. The samurai 
also were confirmed in the enjoyment of their revenues, but 
in many cases the heieditary principle was abolished. 
It has been reckoned that some 460,000 samurai leceived 
such pensions, the annual sum amounting to something like 
j£2,000,000. The new government had to find some method 
of relieving the funds of the country of this heavy ehaige. 
But the problem was solved largely by the samiuai them¬ 
selves. Although they had been a privileged class from time 
immemorial and as such had enjoyed hereditary revenues and 
■distinctions, they recognized that their place in the modern 
scheme of things was incongruous. In 1873, the Govern¬ 
ment of Japan commuted the revenues of the samurai at the 
Tate of six years’ purchase for hereditary pensions and four 
years’ purchase for life pensions. Such an arrangement was 
not a fair business proposition, but the samurai accepted the 
arrangement not as a measure of financial justice but as a 
recognition that their utility had departed. Not only did 
they sacrifice their revenues but they also gave up their 
hereditary distinctions, the chief of which was the privilege 
of wearing two swords. Previous to this, many of them had 
given up this privilege and had voluntarily stepped down the 
social ladder to act as traders or as peasants. The Imperial 
Decree of 1783 was not compulsory, but the samurai accepted 
it according to the spirit of the times. 

With the accomplishment of their first objects, the re¬ 
formers were not able to preserve unity amongst themselves, 
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So long as their purpose was not achieved, the reformers 
acted as one. With the necessaiy reconstruction which 
followed, however, dissension began to enter. The radical 
measures of the first few years after the restoration of the 
Emperor had been carried through more successfully per¬ 
haps than even the most sanguine reformers could have 
expected, but soon the inevitable split took place between 
the old and the new, or the conservatives apd the liberals 
or reformers. The conservatives did not look with favour 
on the wholesale abolition of the old social distinctions and 
privileges. The samurai, in particular, were distuibed by a 
proposed measure of conscription. They had resigned many 
of their hereditary privileges, but one thing which the major¬ 
ity of them could not regard with favour was the suirender 
of their privileges as the military class of Japan. In spite 
of their surrendered revenues and outwai d distinctions, they 
still hoped to continue to occupy the chief posts in the army 
and navy. According to the conscription law the heimin 
could become soldiers as well as the samurai. The dis¬ 
content of the samurai was brought to a head by two mea¬ 
sures which were adopted by the government in 1876. The 
first was the complete veto on the wearing of swords ; the 
second the compulsory commutation of their pensions. The 
Satsuma clan was the centre of the samurai movement and 
in 1877 a bitter struggle broke out between them and the 
government, in which, though the struggle was short, there 
was enormous loss of lite. The Satsuma were overcome, and 
the viceroy of the government finally dispelled all doubts as 
to the fighting qualities of the Japanese nation as a whole. 
The new government proceeded to make itself as- 
efficient as possible. The old anti-foreign policy was 
The replaced by an intense desire to model Japan on 

Course of the systems of the West. Englishmen, 

Develop- Americans, Frenchmen, Germans and Italians 

ment were imported to organize the administration 

and industries of the country. Japanese students travelled 
to American and European universities to study the western 
systems for themselves. Development was very rapid, so 
rapid indeed that many of the Japanese themselves thought 
that refoim was proceeding too quickly. The sudden change 
of manners, customs and organizations, however,did not pro¬ 
duce any armed upheaval. Such troubles as did arise were 
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due to attempts to force or to retard the growth of 
representative government. 

After the defeat of the Satsuma insurgents in 1877, 
another clan, the Tosa, who, though they had not joined the 
Satsuma insurrection, sympathized with the 
Growth of Satsuma samurai, presented a petition to the 
attv© e8ant " S° vernment asking for a representative assem- 
Government bly.* This memorial was not the mark of an 
advanced democratic movement: it was an 
attempt to secure the highest administrative posts for a 
wider circle than the oligarchy of the four chief clans.’ The 
memorial asked that the common people should be educated 
to take a share in government, but it really aimed at secur¬ 
ing a voice in government for the samurai as a whole, as 
distinct from the leading members of a few clans. Before 
this time, the government had organized a kind of assembly. 
In 1874 an arrangement was made for periodical meetings of 
the provincial governors, who were to act as the represent¬ 
atives of their areas. These governors, of course, were 
official nominees, and their main duty was more to persuade 
the people of their provinces to accept the measures of the 
central government than to represent the views of their 
people to the central government. Moreover, these meetings 
were advisory or consultative; they had no legislative power. 

In 1875 a body of “ elder statesmen ” (genro-in ) was 
constituted, partly as a legislative assembly, partly as a 
The Elder temporary expedient to enrol on the side of 
Statesmen government leading men whose antagonism 
might be fatal. The body was composed of 
official nominees, and its main functions were to consider and 
revise all laws before they were finally promulgated. 

In 1878, Okubo, the leading Japanese minister, was 
assassinated at the instigation of the Satsuma party, which 
ostensibly demanded remedies for the abuses of 
•entath?« pre " P ower on the parts of the government, and 
representative institutions. The first step in 
representative government was the creation of 
representative bodies in local government. These bodies did 
not have legislative powers, nor were they representative of 
the people as a whole. The suffrage was restiicted to per¬ 
sons with a high property qualification, and the members 
elected had to have double the property qualification of the 



€64 


POLITICAL SCIENCE 


voters. The chief functions of these bodies were to levy and 
spend the taxes of their areas, under the supervision of the 
minister in charge of home affairs, and to present petitions 
to government. Frequently governors disagreed with 
assemblies, but on the whole they were good training 
grounds for wider representative government. 

Meantime political parties began to develop. One, the 
Liberals, was organized in 1878 by Count IVagaki, who had 
Growth of P^yed a leading part in the previous agitation 
Parties for parliamentary government. The “ plat¬ 
form *' of this party theoretically was free of 
constitutional government. Actually theii object was to 
oppose the government. Another, the Progressive Party, 
was organized by Count Oknma in 1881, with the same 
theoretical party principles as the Liberals. Instead, how¬ 
ever, of acting together, these two parties opposed each other, 
for the party movement was more personal than political. 

The immediate result of the formation of these parties 
seemed to justify their existence and methods. In 1881 an 
Imperial edict was issued promising that a 
Constitution national assembly would be convened in 1891. 

The parties and the government were bitterly 
hostile to each other, even violent measures being resorted 
to : but the guiding hand of the Marquis Ito (afterwards 
Prince Ito), the chief adviser of the Emperor, prevented 
internal strife, and ultimately the government and the 
parties came to a working understanding. Despite oppo¬ 
sition the much maligned government had done an enormous 
amount of work in organizing the legal, political, industrial 
and commercial life of Japan. Railways, telegraphs and 
harbours were established ; the organization of the post 
office ; the codification of the civil and the criminal laws ; 
the introduction of the competitive system for public appoint¬ 
ments , the creation of a national bank ; the re-oigamzation 
of local government had been completed. The national 
finances were put on a stable basis. Education was 
encouraged. A mercantile marine was established, and the 
defence systems organized. In spite of the obloquy cast at 
it by the dissatisfied parties, many of the leaders of which 
were dissatisfied because either they had once been in office 
or could not get office, the old clan bureaucracy made 
modern Japan. 
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2. THE PRESENT SYSTEM OF GOVERNMENT 


The 

'Constitution 


The constitution was promulgated on February 11th, 1889, 
and the first session of the Diet was opened on November 
29th, 1890. The constitution was the work chiefly 
of Prince Ito, who had guided the government in 
the stormy years preceding the constitution. 
After the Imperial rescript of 1881 promising the constitution, 
a commission was appointed to examine the constitutions of 
the leading European states and the United States., The 
leading and directing figure on the commission was Prince 
Ito. The constitution is a half-way measuic between the 
old feudal system and modern free government. 

The constitution originally was a gift of the Emperor to 
the people, and the power of initiating amendments jests 
with him. A proposed amendment must be sub- 
ofthe dn,enl * ni ^^ e< ^ *° t ^ ie Two-thirds of the members 

Constitution e i^ ler house must be present before a proposed 

amendment can be discussed, and a two-thirds 
majority of the members present is necessary foi the adop¬ 
tion of an amendment. 

In constitutional theory the Emperor exercises legislative 
power with the consent of the Imperial Diet. The Diet is 
composed of two houses, the House of Peeis, and 
. the House of Representatives, and in practice it 

gis a ure contro ] s th e w i 10 le course of legislation. The 

Emperor convokes, opens and prologues the Diet, and he 
has power to dissolve it. He may also summon extraordinary 
sessions. The Diet meets every year, and each session lasts 
three months. Discussion is public, but the government may 
ask for a secret sitting of the houses and the houses them¬ 
selves may decide to have secret sittings. The members of 
the Diet enjoy privileges and immunities similar to those 
enjoyed by members of parliament in Great Britain. 

In each house of the legislature there is a president and 
vice-president, all of whom are paid. In the upper house 
these are nominated by the Empei or from among 
Organize^ members. The tenure is for seven years. In 
Houses 1 ° fb e lower house they aie nominated by the 
Emperor fi cm among three candidates .selected 
for each office by the house itself. Each house is divided into 
sections by lot, and the sections elect an equal number of 
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members for the standing committees. Special committees 
are also appointed for particular purposes when necessary. 
Bills may be initiated by each of the houses or by the 
government, and all measures must go through both houses 
and be signed by the Emperor. The budget must be 
initiated in the House of Representatives, but the House 
of Pee. s may reinsert items which have been rejected by 
the lower house. . 

The House of Peers is composed of («) princes of the 
blood royal, who have attained their majority; < b ) princes 
or marquises who have attained the age of 
o^pier* 3 * twenty-five ; (f) counts, viscounts and barons, 
® ss*sr& w h 0 have attained the age of twenty-five and who 
are elected by their own orders, the number elected never 
to exceed one-fifth of each order ; ( d) men of thirty years 
of age or above who have rendered distinguished service, 
and men of erudition, nominated by the Emperor; ( e)> 
representatives of the highest tax-payers, elected by them¬ 
selves, one from each prefecture. The number of non-titled 
members must not exceed the aggregate numbers of the 
titled members. The elected titled members and the 
elected representatives of the highest tax-payers sit for 
seven years , the others sit for life. 

The House ot Peers is thus constituted on a basis of 
social aristocracy, distinguished service and property. As 
may be expected from its composition, it is a conservative 
body, and as a second chamber it wields much more power 
than second chambers in western democracies. It has 
equal power in legislation with the House of Representa¬ 
tives, and often blocks the measures of the lower house. 
As noted above, it has also definite powers in financial 
legislation. 

According to the new Election Law passed in the 1925 
Diet, the House of Representatives is composed ot members- 
of not less than thirty years of age elected by 
male Japanese subjects of not less than twenty- 
five years of age. The proportion of the total 
number of members to the population of Japan 
is approximately 1 to 128,000. Only one 
member is elected for each constituency, and only persons 
who have lived continuously for not less than a year within 
the same city, town or village may be registered as electors. 


The 

House of 
Represen¬ 
tatives 



THE GOVERNMENT OF JAPAN 


66? 


Certain classes are excluded from voting or being elected. 
Heads of families of peers and men serving in the army or 
navy can neither vote nor stand for election. Holders of 
certain specified government posts are also ineligible for 
electing or being elected, but government officers of the 
political class may be members of the House while holding 
* office. A general election must be held once every four 
years, or oftene^ if the House is dissolved. Election is by 
secret ballot, and, as each elector must write the name of 
the candidate, the electors must, to some extent, be literate. 

At the head of the executive is the Emperor. His person 
is sacred and inviolable. His powers are very extensive. 

In him is vested the right of convoking, dosing 
The or proroguing the Diet, and of dissolving the 

The CUt,lre: House of Representatives. He may issue 
Emperor ordinances m cases of urgency, when the Diet 
is not sitting, for the approval of the Diet when 
it meets. He may also issue ordinances for the execution 
of the laws and for the preservation of peace and order. 
He is commander-in-chief of the army and navy, and 
determines their organization. He can declare war, make 
peace, conclude treaties, and proclaim a state of siege. He 
determines the organization of, and makes appointments in, 
the administration. He confers all titles of nobility, and 
grants pardons, amnesties or commutation of punishments. 
All these powers are exercised subject to the counter- 
signature of the minister concerned, who is responsible for 
the acts of the Emperor. 

The Privy Council is composed of a president, vice- 
president, a chief secretary, five secretaries, and twenty-five 
councillors. The ministers are ex-officio members 
The Privy of the council: they also form the cabinet. The 
Council and p r j V y Council advises the Emperor on all 

Statesmen the niatters which come within his executive 
authority, on all constitutional difficulties, on 
composition of the cabinet, and on proposed measures. It 
is the constitutional advisory body to the Emperor. 

The Elder Statesmen ( genro ) or 1868 used to be the 
Emperor’s advisory body, but it is now practically defunct, 
as most of the members are dead. 

The cabinet is an extra-constitutional body composed of 
the ministers of state, whose position as ministers is 
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constitutional. These ministers are twelve in number, 
although the premiership may be held with one of the 
ministiies, thus making eleven holders of office. The 
ministers are the minister president of state, or 
Pf. „ prime minister, and the ministers of home affairs, 
foreign affairs, finance, war, marine, justice, 
education, agriculture and forestry, commerce and industry, 
communications, and railways. The members of the cabinet 
may be chosen from either house, and they may speak in 
either house, whether members of it or not. Originally the 
cabinet was responsible to the Emperor alone, but with the 
growth of political parties the cabinet is more and more 
developing the character of normal cabinet government, 
viz., responsibility to the lower house. 

The party system in Japan has neither the organization 
nor the stability of the party systems of Britain or the United 
States. The early history of modern Japanese 
Parties* 1 parties has already been noted, but since the 
adoption of the constitution, party lines have 
changed and many other parties have grown up. Hitherto 
there have been no definite lines of cleavage in Japanese 
parties. They have been formed largely on personal 
grounds. They all avow progressive principles: in fact 
there is no real conservative party in Japan. In the present 
House of Representatives there are five parties, with a 
number of Independents, who practically form a sixth 
party. There is a tendency for modern parties to split 
up on principle^ or policy more than on the personality of 
leaders. 


The Emperor is the source of justice, which is adminis¬ 
tered by the courts in his name. The courts are arranged 


The 

Judiciary 


in four grades:—(1) local courts; (2) district 
couits, (3) courts of appeal; and (4) the supreme 
court. The local courts are held by single 


judges; the district courts and courts of appeal are colle¬ 


giate, with several divisions, each of three judges. The 


supreme court is also collegiate, and is divided into 
divisions with five judges each. The scope of the jurisdic¬ 
tion of all the courts is defined by law. Each court has 
both civil and criminal juiisdiction. There is a court of 
administrative litigation for trying suits arising from the 
alleged misuse of executive authority. The courts have no 
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power over the constitution : the right of interpreting the 
constitution belongs to the Emperor. 

The local government of Japan is based on the Prussian 
system. The whole country is divided into prefectures (Fu, 
municipal, and Kcn> rural;, which are subdivided 
k* cal into municipalities (Shi) and counties (Gun). 
ovemment colin f ies are subdivided into towns ( Clio) 

and villages (Son). In the prefectures there is a governor, 
prefectural jssctubly and prcfeetural council, and this 
organization is repeated in the other larger units (in the 
county, with the sheriff, county assembly and county 
council: in the municipality with the mayor, municipal 
assembly and municipal council). In the towns and villages 
there is a thief magistiate and a town oi village assembly. 
These assemblies decide on financial matters or on subjects 
delegated to them by the superior units. The franchise in 
local government is based on residence. 

Hokkaido, Formosa or Taiwan, Sakhalin and Korea have 
special organizations ot their own. Formosa and Korea are 
still under a semi-military government. 
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